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Criminal Law, Policing Policy,

and HIV Risk in Female Street

Sex Workers and Injection
Drug Users

B ——— ]
Kim M. Blankenship and Stephen Koester

n public health and the social sciences, there is growing

recognition of the role that social context plays in de-

termining health.! Frequently, social relations of
inequality are among the most important features of social
context identified in this work, and emphasis is placed on
identifying and addressing these inequalities in order to im-
prove health. Within the field of HIV/AIDS prevention as
well, researchers have begun to look beyond individuals for
an understanding of the structural causes of HIV-related risk.
This research demands that greater attention be paid to the
social mechanisms and contextual factors that lead to HIV
risk. Among these factors are law and social policy, which
form a part of the context in which risk-taking occurs and
which can promote both HIV transmission and prevention.
On the one hand, laws limiting access to sterile injection
equipment have contributed to HIV-related risk behaviors
among injection drug users (IDUs).* Others have suggested
that social policies that deny basic socioeconomic or human
rights to women may deprive them of choice and impede
their power to negotiate safer sex,* and that criminal laws
and testing policies that are stigmatizing and threatening may
drive people with or at risk for HIV underground.’ On the
other hand, laws and policies have also been used success-
fully to promore the goal of HIV prevention, as, for example,
when they increase the availability of sterile syringes for drug
users, or the accessibility of counseling, testing, and treat-
ment among incarcerated populations.”

In this paper, we contribute to this body of research by
examining how criminal law and policing affect the HIV
risk of street-based sex workers and IDUs. Drawing from
our ethnographic work among female street sex workers (most
of whom are active IDUs) in New Haven, Connecticut, and
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active [DUs in Denver, Colorado (some of whom are also
female street sex workers), we discuss three distinet but re-
lated ways that criminal law and policing exert an effect on
HIV risk. First, they affect risk by influencing both the avail-
ability of protective equipment (syringes and condoms) and
the conditions in which their use is negotiated. Second, they
affect risk by increasing the vulnerability of sex workers and
IDUs to incarceration. Third, they help create and reinforce
stigmatizing identities for sex workers and IDUs and thereby
reproduce the social inequalities that comprise the more fun-
damental determinants of HIV risk.

Most immediately, drug users are put at risk for HIV
through the sharing of syringes and drugs, and the commu-
nal use of other injection equipment and materials used in
drug preparation, including water for rinsing syringes and
mixing the drug into solution, cookers, and cottons.” Simi-
larly, in the United States, sex workers risk for HIV has
been artributed to both risky injection drug use and Unpro-
tected sex, particularly with nonpaying partners.* Although
both drug users and sex workers have changed risky behav-
iors as they have come to know of the factors associated with
their risk, and as the context in which they use drugs and
exchange sex has made such changes possible, risky behav-
iors in the use of drugs and exchange of sex have not been
eliminated completely. Des Jarlais and Friedman® suggest
that to address this persistent risk, it is important to better
understand both why some programs aimed at reducing HIV
in drug users are not sufficient, including how the “context™
of injection drug use may limit their effectiveness and how
various social disadvantages faced by drug users can make
risk reduction mare difficult.

In keeping with this view, we suggest here that laws and
policies relating to drug use and sex work, and the police
enforcement of these laws and policies, are an important
part of the context in which risk-taking occurs. They limit



The Journal of Law, Medicine & Ethics

the ability of drug users to take full advantage of existing
interventions, may constrain the development and imple-
mentation of new, more effective interventions, and
promote the social stigmatization and marginalization of
drug users, thereby reinforcing the social disadvantages
that increase their risk. Whether or not criminal laws re-
garding sex work and drug use have been motivated by a
public health purpose, we argue that they have enhanced
their negative public health consequences by forcing both
activities to remain underground and furtive. Drug users and
sex workers have reported to us a hierarchy of concerns in
which they view the illegality of their work as more impor-
tant than their HIV risk in shaping their daily experiences.
We argue here, however, that the illegality of their work may
itself be an HIV risk factor.

What are the ways that criminal law and policing relate
to sex worker and IDU risk for HIVZ How do sex workers
and drug users respond to these structurally imposed condi-
tions? How do they attempt to mediate the most limiting of
these policies and practices, and what affect do these re-
sponses have for their health? It is these questions that we
will address in the following analysis.

METHODS

In the following pages, we draw from analyses of qualitative
data collected by the authors in New Haven, Connecticut,
and Denver, Colorado, respectively. Between 1991 and 1996,
Blankenship conducted extensive fieldwork on the streets of
New Haven. This involved walking the streets with women
twice weekly, once at lunchtime and once at might; conven-
ing weekly Sunday afternoon meetings to discuss needs,
develop projects, and keep generally updated on activities;
and visiting women in various settings, including at home, in
the hospital, and in prison. This was supplemented by addi-
tional fieldwork conducted by a graduate student under
Blankenship’s supervision between 1998 and 2000. In addi-
tion, over the past decade, Blankenship has conducted
numerous focus groups with drug users, both male and fe-
male, and women sex workers to discuss topics ranging from
HIV risk behaviors, HIV care issues, legal concerns of sex
workers, policing, substance-use issues, and housing, Finally,
she has conducted life history interviews with thirty-one sub-
stance using sex workers (most of whom she had come to
know through her fieldwork). Ranging from 5 to 12 hours in
length, the majority of these were conducted from 1994
1996, with several additional interviews administered between
1998 and 2000. This work resulted in thousands of pages of
transcribed interviews and field notes. For the present paper,
we rely primarily on life history and focus group interviews,
which have been coded using NUD*IST." For the purpose
of this paper, all text material coded as relating to “criminal
justice (law, prison, police interaction)” has been reviewed
and analyzed for emergent themes.
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Koester's ethnographic fieldwork with IDUs in Denver
has been ongoing since 1989. His work has been organized
around three areas of interest: (1) the process of drug prepa-
ration and injection; (2) contextual factors and their influence
on drug use and drug users’ lives; and (3) intervention mod-
els aimed at reducing injection-related risks and addressing
contextual dimensions that influence risk. Koester and his
colleagues have employed multiple ethnographic methods
and combined qualitative and quantitative methodologies to
address these areas of interest. Ethnographic methods in-
clude intensive periods of participant observation in
neighborhoods frequented by drug users and the sertings in
which they consume drugs, and semi-structured interviews
with [DUs and, in some cases, representatives of institutions
that interface with [DUs (e.g., law enforcement personnel,
treatment professionals, pharmacists). Long-term relation-
ships with a core set of study participants have been maintained
through repeated open-ended discussions. Semi-structured
interviews with selected groups of IDUs have been used to
collect descriptive data on specific topics related to the three
primary research themes. Focus groups have been used in
formulating studies and clarifying findings.

For this paper, transcripts of interviews and field notes
from an ongoing study funded by the National Institute on
Drug Abuse (NIDA) were coded using Folioviews, a text
management program. Text material relating to the code “law
enforcement” were then reviewed and analyzed. Emergent
patterns and themes were identified. These themes were then
merged with previous studies and Blankenship’s data to de-
velop the analysis presented in this paper.

Law, Sex Work, AND DruG Usk: RESTRICTING
AVAILABILITY OF CONDOMS AND SYRINGES
One of the most direct ways in which law and policing affect
HIV risk is through their impact on the availability of the
tools or equipment necessary to protect against HIV, includ-
ing condoms, syringes, and other injection equipment. By
influencing the availability of these products, they not only
make it more or less difficult to find the products necessary
to protect against HIV transmission, but also affect negoria-
tions regarding their use, even when they are available.

Although sex workers in New Haven do not report regu-
lar harassment by police for carrying condoms, this has been
reported as an issue for sex workers in other areas. Alexander
describes how a California prostitutes’ rights organization
fought against the police practice of confiscating condons or
poking holes in them and returning them, useless, to women;
and of using possession of large numbers of condoms as
probable cause for an arrest for prostitution.!" In each of
these ways, policing practices limit the availability of condoms
for sex workers.

For women having sex with men, it is not enough for
condoms to be available, since it is not women themselves
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who use them. To the extent that criminal laws and policing
affect the conditions under which condom use is negotiated,
they also affect HIV risk. In general, although sex workers
typically report higher rates of condom use with their paid
partners (tricks) than with their unpaid partmers,'* they often
must convince tricks to use them. Among other things, their
bargaining power in these negotiations is affected by, on the
one hand, the illegality of their work, and, on the other hand,
by its economic necessity, both of which mean that women
must carefully weigh the potential costs of demanding that
their paid clients wear condoms. Its illegality undoubtedly
affects the size of the client “marker,” so that women must
decide how likely it is that they will have another opportu-
nity for an exchange when they turn down a potential client.
New Haven street sex workers report that at times when the
police increase the vigilance with which they enforce prosti-
tution-related laws, there tends to be a decline in the number
of men seeking exchanges.

As Beverly, one such worker, explained: “Well, the guys
don’t come around. You know, the word gets around. And
plus, you know, if you see too many cops around, the guys
aren’t going to drive by or if they do they’re just going to
keep going.” According to Beverly, this does not make her
feel she has less control over condom negotiations. “[If he
wouldn’t use a condom, I'd say] ‘the hell with you." *Cause,
[ mean, 1 have my regulars that I can still call and hook up
over the phone. So it’s not like I'm going to get into that
desperate situation.”

But other women did feel pressure during imes of po-
lice crackdowns. At one focus group discussion during a
time in New Haven when the police were focusing their
attention on arresting clients, women explained that how-
ever hard it may have been for the men, it was worse for
them.

Chris: We still gotta work. It’s not like that stops.
Blankenship: So, does it affect your work?
Chris: Yeah, you might do it in a more secluded
place, like go into the park or something. *Cause
he don’t want to get caught. Or you might do stuff
you wouldn’t [otherwise] do with him. You never
know who's gonna come along next.

Others: Yeah.

In a similar manner, laws and policies prohibiting or
limiting the sale, purchase, possession, or exchange of sy-
ringes all contribute to the HIV risk of IDUs by reducing the
availability of protective equipment and affecting the condi-
tions in which they are used. In New Haven, where pharmacy
sales of syringes without prescription are legal and a legal
syringe exchange program has been operating for almost a
decade, police still harass users for carrying syringes. At a
focus group in March 2000, women drug users seconded the
view of this respondent:
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Respondent: And now there’s that thing about the
needles where you're legally supposed to be al-
lowed to carry needles on you as long as they’re
clean. Well, I got arrested for paraphernalia with
my needle exchange card. I showed it to them and
I'said, “I can carry this.” “Ohno you can’t,” [they
said,] “it’s paraphernalia.”

Interviewer: So what happens?

Respondent: That's a big reason why | don’t go to
the needle exchange van.

Perhaps such stories of harassment in New Haven will
become rarer in light of a recent court decision in the nearby
city of Bridgeport. The decision, in response to a suit filed
by the American Civil Liberties Union and the Connecticut
Civil Liberties Union, protects IDUs from arrest for possess-
ing thirty or fewer sterile needles or needles containing drug
residue.” The judge in the ruling maintained that the public
health purpose of Connecticut’s law permitting pharmacists
to sell up to thirty syringes without a prescription would be
undermined if it were not interpreted to forbid police ha-
rassment for the carrying of either clean or used syringes.
Advocates maintain that police officers who continue to ha-
rass users can be sued for false arrest and held in contempt of
court, and that the ruling extends beyond Bridgeport to in-
clude users in other Connecticut cities.

In Denver, there is no pharmacy board regulation pro-
hibiting sales of syringes, and the state paraphernalia law,
which could be interpreted to include pharmacies (it is ille-
gal to “knowingly” sell syringes for illicit drug use), has never
been enforced against a pharmacist. However, there are no
legally sanctioned needle exchange programs in Denver. The
city council voted in favor of amending the city ordinance on
injection devices to allow for such programs, but only if the
state statute was amended as well. Two attempts at changing
the state statue were defeated by the Colorado legislature.
Furthermore, syringe possession in Denver is a misdemeanor
that can result in jail time. As one drug user explains, to
avoid this possibility, IDUs often do not carry syringes on
them:

[DU: ... because I have got caught with rigs and |
have to go to court tomorrow morning as a matter
of fact.

Resecarcher: That's just such a waste.

IDU: And I didn’t éven remember they were in
there. They weren’t all mine. And I'm not going
to make a big deal our of it unless they look, like
it or not.

Researcher: It’s, it’s ... I can’t even believe they
bust people.

IDU: That's all I got: Possession of injection de-
vices. No drugs, no other paraphernalia, no other
nothing, no drunk and disorderly, no nothing. Just
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possession of injection devices. And I'm scared to
death of what’s going to happen to me because |
was trying to be safe and clean.

Researcher: Yeah, so do you think that’s going to
affect you in the future, whether you carry your
rigs with you?

IDU: It has, | stopped carrying them, and I've
needed them.

Drug users also report an unwillingness to carry bleach kirs
out of fear of police harassment:

Researcher: Is that something you carry around? |
mean, do you carry around a bleach kit?

IDU: No.

Researcher: Why?

IDU: Because of the stigma of the police. If they
find a bleach kit in your pocket, you're going to
jail for something. And they’re going to tear you
apart, you know, tear your [expletive deleted] up,
just find something to take you to jail for.

Clearly, policies that reduce the availability of syringes, as
well as enforcement practices that lead users to avoid carry-
ing syringes when they may need them, affect the HIV-related
risk behaviors of sex workers and IDUs.

Law, SEx Work, anp DruG Usk:
VULNERABILITY TO ARREST AND HIV Risk

Many IDUs and sex workers live and work in poor and ra-
cially segregated neighborhoods where heavy police presence
and the resulting vulnerability to arrest can affect their HIV-
related risk. Schneider,' for example, has argued that heavy
police surveillance and strict paraphernalia laws that restrict
syringe access can lead to an increase in shooting galleries in
neighborhoods, as drug users look for places to use drugs
that are close to the site of purchase. Individuals who inject
in shooting galleries, in turn, are at greater risk for acquiring
HIV."* Bluthenthal'® has also shown that the structure of the
drug market and drug scene in low-income neighborhoods is
more conducive to HIV transmission than in more racially
diverse and moderate-income neighborhoods. This too is, in
part, affected by police enforcement of drug and parapherna-
lia policy.

The fear and reality of arrest shape many of the health-
related activities of sex workers and IDUs we have worked
with in New Haven and Denver. For example, their visibil-
ity makes many users particularly vulnerable when purchasing
and using drugs in outdoor locations. Lola, an IDU, explains
that it has not always been this way:

Lola: You know, before you'd go, maybe, you
know, like under the bridge years ago. And then
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over people’s house you could sit down and calmly
and you knew no cops were gong to come, you
know, so you didn’t get paranoid or nothin’.
Blankenship: But now it’s different?

Lola: It’s different now. There’s nowhere you can
doit....

On the one hand, Lola goes on to explain that this fear of the
police has made her more likely to use drugs alone, at her
own place, which may, in turn, reduce her risk for HIV. On
the other hand, she notes that this is not always easy because
she doesn’t always have a place to go, and there are many
others who do not have this opportunity.

Blankenship: Does it make it harder to be safe?
Lola: Yeah, and then sometimes you miss your
shot because you're doing it real fast. [ shoot it in
and [ leave real fast. | don’t even wash the works
or nothin’. I either throw them out or take them
with me and get rid of them or whatever, you
know, but 1 don’t waste time cleaning them be-
cause while I'm cleaning them the cops could come
in. 1 already got away with it while I shot it and
that’s all I look at.

As drug users have become aware of the risks of syringe
sharing, they have changed their behavior. Increasingly, re-
searchers note the risks associated with the sharing of other
injection-related equipment, of which IDUs may be less
aware.'” But even when injectors know the associated risks,
law and policing practices can affect the use of items in-
cluded in “safe™ injection kits that many HIV intervention
projects provide participants. For example, some projects
provide multiple cookers as a way to discourage cooker shar-
ing. As the following excerpt from an interview with a Denver
IDU demonstrates, such good intentions are often compro-
mised by policing strategies or their threat:

IDU: In the car and | had half a gram of dope. So
what [ did was ... okay, 1 broke the guy that went
in half with me on half a gram, | broke him half of
the half gram, right? Okay, he had his own cooker.
M. went to get it for us. She has to go as the go-
between in order to get it. Okay, so the normal
pay for someone going to cop for you, especially a
quantity, is to give them a pill. Rather than giving
M. a separate pill, what I did was include M.’s
shotin ... put it in the cooker with mine and G.’s.
As a convenience, you know, not to have three
cookers in, you know, the thing and then you have
to remember also, there’s a safety spot. You don't
want to have all this stuff where you can’t get rid
of it. So if you've got a bunch [of] cookers gath-
ered around, you know, and something come



Volume 30:4, Winter 2002

down, you know, you can’t lose it.

Researcher: You can’t hide it,

IDU: Yeah, you can hide one or two, maybe. But,
you know, if you've got three or four cookers and
you're trying to stuff in your ... or sail them across
the room, so you know, there’s also a safety clanse
for as how you use cookers, how many cookers
you use. Okay?

[t is important to note that the [DU in the above quote saw
the “safety spot™ as not having unnecessary paraphernalia
lying around in case of a bust, not the danger of sharing drug
paraphernalia. Additionally, the real danger of blood-borne
disease transmission described above is not from “sharing
cookers,” but from mixing and distributing three of the four
injectors’ drug solution using one of the participant’s previ-
ously used syringe. As this vignette suggests, a lack of privacy
heightens the possibility of arrest and encourages IDUs to
prepare and inject drugs as quickly as possible. Sharing drugs,
mixing them all at once, and then distributing them through
a participant’s syringe is an efficient but dangerous way to
expedite the injection process.

Drug user and sex worker organizations can serve an
important HIV-prevention function.'® These organizations
frequently work by involving drug users or sex workers and
their clients in efforts to change community norms and be-
havior, thereby reducing community vulnerability. Prostitutes’
rights organizations, for example, took an early lead in advo-
cating condom use, challenging police practices that
jeopardized women’s health, and developing both AIDS edu-
cation programs and research studies to assess the extent of
the problem and the impact of various interventions.”” The
ability to organize these groups, however, can be jeopardized
by police enforcement strategies that seek to manipulate sex
workers® and drug users’ perceptions of one another through
the use of arrest, informants, and harassment. In so doing,
they may create mistrust and undermine social cohesion among
peers. For example, [DUs become suspicious when another
IDU appears to get off easily after an arrest, especially if
others caught in the same bust are treated differently. These
events can lead a user to “geta jacket” — a reputation on the
street as a snitch — a label that can result in serious conse-
quences including death or physical punishment. Mona
clearly describes how police pressure not only put a label on
her boyfriend that alienated him from his peers, but also
undermined his relationship with her as well.

Mona: ... but they [the police] realized there was
a baby living there and started asking him ques-
tions about me and [the baby]. [ wasn’t the one
under investigation. He was. And started pressur-
ing him, you know, just telling him over and over
and over again, all the horrible things that would
happen to me and [the baby], but we won’t let that
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happen if you just give us names. So J. snitched to
save my daughter’s future. If my daughter hadn’t
been there, he wouldn’t have done it. But he
couldn’t picture a baby girl that innocent and that
sweet and trusting.... *Cause he loved her to death,
you know. And he couldn’t see that happening o
such a beautiful little girl if he could do anything
to stop it.

Researcher: To get taken away because of the drugs
and stuff....

Mona: Uh, huh [yes]. They would have charged
me. It was my apartment. My name was on the
lease. And if J. had pled not guilty, I would have
been the one charged “cause nothing was in his
pocket. Nothing was on his person. It was on the
table in front of him. If he had pled not guilty, he
would have walked, and [ would have been charged
with everything in the house. My daughter would
be gone for life. And they just kept painting this
picture of all the terrible things that would hap-
pen to my child and used it against him, so he
snitched.

Researcher: Did he snitch on people that you hung
out with?

Mona: No, he snitched on his supplier ... snitched
to save my daughter. He was in jail for about a
month and finally somebody bonded him out, like
900 bucks to get him out and everything was okay
between us for about a week and then after that he
started resenting me. Because after that, he started
feeling the repercussions of turning this guy in
*cause this was a major [expletive deleted| player.
And he ended up with ... he’s gor a price on his
head and he’s got several charges, not to mention
the street people after him because he’s a snitch.. ..
He left. He's not in the state any more. He’s gone.
He’s not stupid. If he wanted to [expletve deleted]
keep his life, there’s no way he could stay in Denver.

Louise was one of many female sex workers who re-
ported similar police behavior at a New Haven focus group:

One of the things I think should be brought up is
when they pick up girls and bribe her by insinuat-
ing that she was gonna snitch and stuff like that.
You could get killed that way. Basically they took a
friend of mine down to K Street and said, “Hey
guys, look who we have. She won’t be copping
here tonight, maybe she’ll put one of you in jail.”
You know, that kind of stuff. That's dangerous;
you could get killed like that. T know. They did
that to me one time. They picked me up and they
didn’t arrest me, but they drove me all around
drug dealers. They let me out of the car so [ look
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like I'm a snitch, you know. Same thing they did
three years ago. So if I'm in the car and | get out,
it looks like I'm a snitch. I didn’t go to jail and the
cop is driving me past the drug dealers and it looks
like I'm pointing them out. That's dangerous.
Those guys don’t play games. You could get killed.

Such activities represent social control strategies through
which police use their power to undermine relationships
among IDUs and sex workers, and promote further stigmati-
zation of these groups. They have the potential to disrupt
peer networks, among other things, causing individuals to
take on new risks with new peers (e.g., looking for a new
dealer or a new area to work in, forming new relationships
to obtain and use drugs). Indeed, considerable research dem-
onstrates the role of unstable social networks™ and community
destabilization®! in promoting HIV risk; these things also
affect the attitudes of sex workers and IDUs toward other
institutions, which, in turn, may lead to negative health ef-
fects. Because of the very real fear of being arrested, IDUs
and sex workers frequently do not report crimes against them
or medical emergencies related to their drug use. For ex-
ample, Edward, an IDU, compares California and Colorado
in explaining how fear of police keeps drug users from re-
porting serious problems such as drug overdose.

Edward: ... and the difference between California
and Colorado is if someone ODs and you call in
and report it, and he dies, they’re going to convict
you for it. But in California, you can call 911, and
they won’t convict you for it. That’sa damn shame.
They should change that law here in Colorado. So
that prevents a lot of people from calling. They're
more likely to let the guy die than take the chance
of him living or not and then getting convicted of
it, vou know. That's sad. But if they didn’t have to
worry about it, they’d be more likely to call in
and report on it. | wouldn’t be afraid to call. Yeah,
I'd call quick. We hear about cases like Elvis Presley
and a few others. John Belushi, they prosecuted
them after they reported it.

Women also describe why they frequently do not report
rape and other crimes against them out of fear that they will
be arrested either for drug use or prostitution. One Denver
IDU explains:

Monica: ... and like totally did not give a [exple-
tive deleted] about me at all and 1 was like, “I
want my jacket and I want to [expletive deleted]
go home.” Because I didn’t give a [expletive de-
leted| about pressing charges ‘cause | knew it
wouldn’t help. They wouldn’t [expletive deleted]
do nothing anyway.
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Researcher: Press charges for what?

Monica: They told me I could press charges for
sexual assault, kidnapping, like all kinds of [exple-
tive deleted]. And I've been raped and I've been
through the system before and T know they don’t
do [expletive deleted] [expletive deleted]. You know
what [ mean? It's your word against his. You have
to go through everything all again. It's all humili-
ating. You know what 1 mean? And it’s not [exple-
tive deleted] worth it. So I wasn’t going to press
charges....

DeeDee: Plus they were hassling her about the
marks on her arms.....

Monica: Yeah. They were like, “You always have
all those bruises on your arm? Oh, we can’t be-
lieve you. You're a [expletive deleted] junkie.” It’s
not so bad now, but I had a lot of bruises on this
arm “cause [ usually go in my hands.

The next story is commonplace among New Haven sex
workers:

Blankenship: Did you report it [the rape] after-
wards?

Faith: No.

Blankenship: How come?

Faith: Because the police never do anything about
it. First of all, I didn’t have his license plate num-
ber. I talked to a couple other women; they had
had the same experience, but ... I mean, one girl
said she reported it, and the police don’t do any-
thing about it, you know? The way they look at it
is, if you're out there tricking, you're just saying it
because they didn’t pay you. They don’tlook at it
as rape; they just look at it as, “well, you didn’t get
paid, so vou're mad,” and I mean, they don’t do
anything about it. I think, in fact, you know, [
don’t know if it’s true or not, but I've heard women
say that when they’ve gone to complain, they’ve
been arrested. So, you know, most women don’t
bother complaining ... they’ve all had the same
experience; it makes no sense complaining. *Cause
nothing comes of it, you know, and all that does is
bring attention to you being ourt there. So, most
women don’t want to be bothered.

Their failure to report such things as overdose clearly
affects the health of all IDUs and sex workers. Although the
fear of reporting rape to the police may not be directly re-
lated to HIV risk among female sex workers, there may be
an indirect association. Certainly a growing body of research
demonstrates a relationship between victimization and HIV
infection among women.” To the extent that the failure of
women to report, or of the police to recognize such crimes,
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may perpetuate women'’s victimization at the hands of paid
clients, it may be associated with their increased risk for
HIV. Moreover, women report that it leaves them with the
feeling that their lives mean nothing to police officers, which,
in turn, can lead to a sense of hopelessness and reduce their
desire to take care of themselves, including protecting against
HIV. As Jill, a sex worker, explained:

I reported it to the police [the rape].... They said,
“If you want us to go ahead and look for this guy,
we can. But if we find him, we’re gonna have to
charge you with prostitution, ‘cause what you were
doing was illegal. So is that what you want?” I felt
like dirt myself. What does that say to me? My
life isn’t worth protecting, How long do [ have to
hear that before I start to believe it?

Law, SEx Work, AND DruG Usk:
FREQUENT INCARCERATION AND HIV Risk

In addition to the fear of arrest, frequent incarceration may
also have consequences for HIV risk in sex workers and
IDUs. While research has found that incarcerated individu-
als engage in less sex and drug use than their counterparrs
who are not incarcerated, it also suggests that both occur in
ariskier manner inside prison.” In prison, those who inject
drugs are more likely to share syringes, and those who have
sex are less likely ro use condoms.

Individual opportunity for drug treatment may also
be affected by incarceration. For example, individuals may
lose their places in drug treatment programs when they
are incarcerated. As this conversation with Rita and Lucy
reveals, individuals who are in methadone maintenance
when they go into prison and who want to return when
they leave prison must use heroin to pass the required
drug test.

Rita: As far as jail-wise, when you get arrested,
they don’t; if you're on the methadone program,
women can get methadone, but not until the third
day that you're in jail. So here you are sick as hell,
[ mean, by the third day, you're like “Screw "em,
hang yourself,” or something, you know. And it’s
just, and then when I get out I have to go through
it all over again. So there you were not, I was
clean, you know. There you are at your risk, you
know, | was clean now those four days from
heroin, because I was using methadone. Now 1
don’t want to go back out and use, but now [ have.
no choice because I've got to get on a program.
Lucy: So it starts over.

Rita: So it starts over. But I'm methadone sick, so
I'm not, you know, but, so you guys know. You're
not thinking about AIDS.
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Once incarcerated, they also lose their medical benefits,
which may have paid for drug treatment programs prior to
incarceration and which may be necessary before it is pos-
sible to return to treatment upon release. At a recent focus
group in New Haven, Andrea described how incarceration,
even when on bogus charges, can wreak havoc on a drug
user’s life.

Me and my husband got into an argument. I went
for awalk. Thad no money, [ wasn’t copping. They
sell crack up there. I don’t even do crack. I really
wasn’t copping. And I go and I turn and the cop
goes up and he, there’s a fight up the street I guess
between two girls. They scattered. They come and
arrest me for breach of peace, thinking I was the
girl fighting. Now I get arrested for breach of peace;
I mean this is my first arrest my entire life, no
drugs, it wasn't anything [related to] drugs. They
sent me to drug court. Never been arrested for
drugs and have no history as far as the cops know for
drugs. The night they released me, they released me
at 3 o'clock in the morning, I ended up getting raped
by a taxi cab driver.... I don’t show up for court
the next morning because I'm in the hospital; they
put a warrant out for my arrest. Arrest me three
days later, so now they get my benefits,

[ lost everything. Everything. I lost my ben-
efits from city. I lost my — I got kicked off the
program because they put me in Niantic for breach
of peace because I couldn’t come up with $50 to
get myself— bond me out. [ was there for almost
two weeks, I lost everything, because when you
become part of the state, the city says “screw you.”

Incarceration can affect drug users’ lives in other ways
that have implications for their HIV risk as well. It is harder
to get into public housing with a police record, as housing
officials tend to avoid tenants with records that suggest they
are drug users and/or sex workers. And, in March 2002,
“the Supreme Court ... interpreted a federal drug law to
permit the eviction of public housing tenants for drug use by
any household member or guest, even drug use that takes
place outside the apartment without the tenant’s knowledge.™*
All of these factors may increase the likelihood of
homelessness, which has been shown to be associated with
increased HIV prevalence® and a high frequency of injection
drug use’® and risky drug use behavior.?”

Felony convictions can also permanently affect access to
various programs such as food stamps and other forms of
income assistance. The Personal Responsibility and Work
Opportunity Reconciliation Act of 1996 (PRWORA) repealed
Aid to Families with Dependent Children (AFDC), the larg-
est cash assistance program for poor families with children,
and replaced it with the Temporary Assistance for Needy
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Families (TANF) block grant program. Included in the
PRWORA legislation is a provision that states that those con-
victed of drug-related felonies will be ineligible for TANF
benefits and food stamps for life. This federal ban stands
regardless of whether the offender is presently ill, pregnant,
in drug treatment, drug-free, a first-time felony offender,
working, or in school.” This ban also indirectly affects drug
users’ families, for while only offenders lose benefits, their
earnings still count toward their families’ income, thereby
reducing the household assistance allorment. States can opt
out of these bans, but many do not.

A number of studies have demonstrated that the disrup-
tion of sexual and drug use networks can promote HIV risk.”
Incarceration is certainly one factor in the disruption of these
networks. When one member of a drug use network is jailed,
the others may form new relationships or revive old ones in
order to “hustle,” acquire drugs, and use them, which in
turn can increase the likelihood that they will be exposed or
expose others to HIV. Among couples, the consequences can
also be far-reaching, If one partner is incarcerated, the other
may compensate by initiating sex work or increasing her
level of sex work, and/or by forming a temporary sexual
relationship with another user. Gina, an IDU, describes this
phenomenon well:

Gina: I'm really trying to figure this our, Beth [re-
searcher|. Because usually ... well, I'll tell you
exactly why I'm with him this time. Because he
was looking for me, okay? And he told the guy |
was staying with, “Well, if you see Gina, tell her |
need to see her.” So | went to see him. He was in
jail with Pete and he told Pete, “While you're in
jail, she’s going to be with me.”

Beth: He said that to Pete?

Gina: Well, [expletive deleted], when Pete was in
jail last time, 1 was with Mike and everybody was
... oh, Beth, they was standing in line to tell Pete
that T was with Mike. But I had already told him.
Beth: Is that okay with him?

Gina: Yes, because he's like, © Gina has to do what
she has to do to survive out here while 'm in jail,
so [ understand that. But when [ get out, all that’s
through.”

In all of these ways, their vulnerability to arrest and incar-
ceration forms a part of the context in which the HIV risk of
drug users and sex workers is determined.

VULNERABILITY, IDENTITY, AND HIV Risk

As we have seen, criminal law and its enforcement create
and recreate some of the vulnerability of street sex workers
and IDUs, which, in turn, contributes to their risk for HIV.
They limit the availability of protective equipment, such as
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syringes and condoms, and constrain the ability to negotiate
the use of these things. They promote fear of arrest and high
rates of incarceration among drug users, both of which, in
turn, affect the conditions in which sexual and drug use be-
havior oceurs.

Generally, criminal law and policing help to transform
sex work and injection drug use from activities into identi-
ties. Sex work is not viewed as an economic activity, but as
an identity that follows women wherever they go and that
can dictate how police, other institutions, and their peers
treat them. For example, the police assume that sex workers
are always working and do not consider that they may walk
down the streets to shop, visit friends, pick up their children
from school, or drop the mail in the mailbox. We collected
numerous stories from women of how this happens, includ-
ing two described by Lucy and Faith:

Lucy: | was walking to the phone on Howe Street
by the pizza house. He [the police officer] gave
me 5 minutes to get off the street or else I would
go to jail. When I tried to tell him [ was only going
to the phone, but he said all the whores use the
same story and to get something more original.
Then he told me to use the phone on someone
else’s shift.

Faith: Evelyn and [ were walking to her son’s house
on Elm and Norton. They [the police officers]
beeped the horn several times and when we didn’t
turn around (we hadn’t seen the patrol car or did
[not] ... know it was for us they were beeping),
they yelled “you two better not be caught on any
street corner tonight or you're going to jail.” I said
| was walking Evelyn home and then turned to
continue walking. He then yelled “stop” as he
pulled up on us. Then he said, “if you take an-
other step, you go to jail now. I'd love to put you
[expletive deleted] whores in jail ronight.” Again
we told him we weren’t doing anything, but he
replied our “asses belonged on Davenport Avenue.”
As we started to walk away, he yelled, “If [ see
either of you whores again tonight, you’re going
to jail.”

Such interactions with the police embarrass and stigmatize
sex workers, often in front of friends and neighbors, and
keep them from meeting their daily needs and engaging in
social interactions.

It may be partly for these reasons that sex workers are
treated as outsiders in the communities where they live. In-
deed, their neighbors try to remove them from their
neighborhoods. Women on the streets in New Haven re-
ported that as bad as the police were about harassing them,
they felt even more harassed by their neighbors. We experi-
enced this numerous times engaging in fieldwork in stroll
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areas, with residents throwing fruit and calling names and,
on one occasion, with a group of young (10-14 years old)
neighborhood boys chasing us.

Once they have been assigned the identity of sex worker,
it also makes it hard for these women to get “legitimate”
work, as Madeline and Faith explain:

Madeline: It's a real hassle. I mean, [ don’t know
any other way of living right now except hook-
ing..... Lcan’t geta job anywhere 'cause everybody
knows me. | can’t. It’s a thing against me, you
know? “She’s a hooker. Who's gonna hire her?”
And be put down for being a hooker. You know, 1
went into a bar yesterday and all of the guys wanted
me out of there "cause I'm a hooker.

Carolyn: Then they’ll come right outside and want
you to suck their dick.

Faith: At [the company where Faith worked], I
took a leave of absence ... because I wanted to
have that option to go back. Um, but then, when I
testified [ina murder trial] and it was in the news-
paper, I didn’t have enough nerve to go back. In
fact, 1 was asked to go back, vou know, at one
point. I just couldn’t, | was just embarrassed ...
“cause [ know, [ know people were reading that in
the paper. You know, they read my name and it
was associated with prostitutes and drugs, so [ was
a bir embarrassed.

This keeps them on the street making money in ways that
put them a risk for HIV, and also perpetuates their drug use.

These same factors operate for “street” IDUs as well.
Their identity is reduced by both law enforcement and pub-
lic health systems to a single activity that is both illegal and
unhealthy. That many of these individuals work and have
tamilies is forgotten. The view that their criminality defines
their identity infiltrates other institutions. For example, this
“diffusion of criminalization™ is notable in publicly funded
drug treatment programs, many of which work on a punish-
ment-based model.

Drug users and sex workers struggle to resist incorpo-
rating these same stigmatizing perspectives into their views
about themselves and to redefine their meaning and conse-
quences. But these stigmatizing stereotypes contribute to
reproducing the social inequalities that comprise the funda-
mental determinants of HIV and other health outcomes.

CoErRCION, SociAL CONTROL, AND HEALTH:

Is THERE AN ALTERNATIVE?

We have focused here on the many ways that criminal law
and policing practices promote sex workers’ and IDUs” vul-
nerability to HIV. But not every person we have come to
know views this coercive approach as detrimental to their

health. In New Haven, some drug-using sex workers attribute
their recovery to their encounters with the criminal justice
system. Typically, they invoke the language of “hitting rock
bottom” to describe how they felt in jail. They maintain thar
it was this experience that “motivated” them to enter drug
treatment. All too often, however, “rock bottom” is a rela-
tive category that, over the course of the years of our fieldwork,
is invoked by the same person multiple times, demonstrating
that recovery is an ongoing process characterized by many
ups and downs,

Occasionally, women would tell us a different story about
the role that policing practices could play in their lives —
one that was based not on a policy of stigmatization, coer-
cion, and social control, but on nurturing and support.
Consider what Jennifer, an IDU sex worker, had to say about
how one New Haven police officer made a difference in her

life:

There’s one cop that 1 will never forget. I was
living in Fair Haven, strung out bad on dope and
out there working day and night. I had just moved
there ... and I was standing on the corner trying to
catch a date. Well, this cop came up and started
talking to me. He said it was obvious what [ was
doing out there and he introduced himself. He
said he was a fair cop, that he would never harass
me or arrest me just for living. Bur, that if he ever
saw me jump into a car, he would arrest me. That
was his job. Me and this cop got to be kinda close
and one afternoon I just couldn’t take it anymore
— waking up sick every day, having to work the
streets day and night. If this was life, count me the
hell out. I went to find out if he was working and
he was. I told him I couldn’t do it anymore. I was
so sick of being sick. Going with ten strangers
every damn night. He said maybe I should go into
detox. I laughed. 1 mean, believe me, it's not that
easy. Seventy-five percent of the places won’t take
you unless you're on [welfare], so that they’ll be
paid for medical coverage. And even if you’re lucky
and your city coverage is valid, there’s waiting
lines up the butt. He couldn’t believe it. He said
... he'd make calls if I was sure | wanted to kick
the habit. I'said “yeah.” Well, we made calls for at
least one-and-a-half hours. Nobody just takes you
when you’re ready to kick. He couldn’t believe it.
Well, I'wasn’t surprised at all. Ya know, it's funny.
He’s the only cop that ever arrested me in Fair
Haven, but he arrested me fair. Ill never forget
him or the fact that he really cared abour helping
the women get off the street if they wanted to. He
told me that I was better than that and that [ de-
served a better life. Ul never forget him. He thought
I'was worth saving,
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It is also clear from our review of the qualitative mate-
rial that at the same time as they describe a variety of ways in
which laws and policing practices put them at risk, sex work-
ers and drug users use the police for personal protection and
community control as well. They call the police when their
boyfriends or peers threaten them or their children, or when
there are neighborhood disturbances. And, evenif they haven’t
had Jennifer’s experiences, some will note that they do not
resent the police: “They’re just doing their job,” Beverly told
Blankenship, after describing several different arrests.

Nevertheless, the experiences of sex workers and 1DUs
with the criminal justice system that we have described here
suggest that our current punitive policies have significant
health-related costs. Even when laws or policies are in place
that can promote public health purposes, such as those per-
mitting syringe exchange programs or pharmacy sales of
syringes, their full public health promise can only be real-
ized if they are accepted by the police. This analysis, then,
suggests that changes in criminal law and policing practices
could contribute to HIV prevention. Some of these might
include policy changes, such as expanding the availability of
condoms and syringes; refusing to harass people for carrying
syringes, condoms, and other injection equipment; assuming
that sex workers are not working unless they are caught in
the “act™ or caught propositioning a police officer; and re-
forming welfare policy relating to drug users.

More generally, our work suggests that it is not sex work
and drug use per se that put people at risk for HIV, but the
context in which these activities take place. One aspect of
this context is a legal and policy approach that focuses on
coercion and punishment in response to drug use and sex
work. An alternative approach might find police and the
criminal justice system treating those who exchange sex for
money or drugs, or those who use drugs, as citizens in need
of support and social services. Indeed, some prostitutes’ rights
advocates argue for decriminalizing prostitution, treating it
as an occupation, and ensuring that it is under the control of
sex workers and subject to the same kinds of occupational
health standards that protect workers in other occupations.™
This approach, in turn, ensures that sex work is recognized
as a form of work, and sex workers are recognized not only
as workers, but as playing many other roles as well.”' From
these alternative perspectives, health and safety is the prior-
ity, and it means protecting all citizens from abuse, harassment,
stigmatization, and oppression.
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