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− On “January 14, 1893, [the] United States Minister assigned to the sovereign and 
independent Kingdom of Hawaii conspired with a small group of non-Hawaiian 
residents of the Kingdom of Hawaii, including citizens of the United States, to 
overthrow the indigenous and lawful Government of Hawaii.” 

− In “pursuance of the conspiracy to overthrow the Government of Hawaii, the 
United States Minister and the naval representatives of the United States caused 
armed naval forces of the United States to invade the sovereign Hawaiian nation 
on January 16, 1893, and to position themselves near the Hawaiian Government 
buildings and the Iolani Palace to intimidate Queen Liliuokalani and her 
Government.” 

− Soon “thereafter, when informed of the risk of bloodshed with resistance, Queen 
Liliuokalani” issued a statement:  “Now to avoid any collision of armed forces, and 
perhaps the loss of life, I do this under protest and impelled by said force yield my 
authority until such time as the Government of the United States shall, upon facts 
being presented to it, undo the action of its representatives and reinstate me in the 
authority which I claim as the Constitutional Sovereign of the Hawaiian Islands.” 

− Upon investigation, “the United States Minister to Hawaii was recalled from his 
diplomatic post and the military commander of the United States armed forces 
stationed in Hawaii was disciplined and forced to resign his commission.” 

− In “a message to Congress on December 18, 1893, President Grover Cleveland 
reported fully and accurately on the illegal acts of the conspirators, described such 
acts as an ‘act of war, committed with the participation of a diplomatic 
representative of the United States and without authority of Congress’, and 
acknowledged that by such acts the government of a peaceful and friendly people 
was overthrown.” 

− “President Cleveland further concluded that a ‘substantial wrong has thus been 
done which a due regard for our national character as well as the rights of the 
injured people requires we should endeavor to repair’ and called for the restoration 
of the Hawaiian monarchy.” 

− In “the 1896 United States Presidential election, William McKinley replaced Grover 
Cleveland.”  Thereafter, “as a consequence of the Spanish–American War, 
President McKinley signed the Newlands Joint Resolution that provided for the 
annexation of Hawaii.”   

− Through “the Newlands Resolution, the self-declared Republic of Hawaii ceded 
sovereignty over the Hawaiian Islands to the United States,” and “ceded 1,800,000 
acres of crown, government and public lands of the Kingdom of Hawaii, without the 
consent of or compensation to the Native Hawaiian people of Hawaii or their 
sovereign government.”10 

 
 
  
                                                
10 Id. 
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Professor Flores further described that: 
 

It is for this reason that amongst the countless ancestors of Kanaka Maoli 
[Native Hawaiians] and numerous ali‘i (chiefly) dynasties that lived in these 
islands, they never built any large heiau (temples) on the summit in this 
realm that is considered kapu. This is the reason that none of the Mauna 
Kea archaeological surveys have ever located a traditional manmade 
structure on the summit.16  
 

This brief introduction to Mauna Kea’s cultural significance provides context for the 2009 
Management Plan’s assertion that “[w]hile different Hawaiian families and different 
Hawaiian cultural practitioners may observe different protocols, all are exercised with the 
knowledge and understanding that Mauna Kea represents the past, the present, and the 
future of all that is Hawaiian.”17 

 
 
  

                                                
16 Flores Testimony, supra note 13, at 18. 
17 2009 MANAGEMENT PLAN, supra note 12 at 1-4. 
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1991 

Surveyor reports that “development of the Hale [Pōhaku] substation led to some damage 
to historic sites,” via “a number of incidents that have adversely affected the integrity and 
future research potential of this site . . . determined eligible for inclusion on the National 
Register of Historic Places.”  The damage “included five pits that were dug during the 
substation's construction near a lithic scatter site.  A lithic scatter site refers to all the 
remains of stone tool manufacturing that have been intentionally left or redeposited by 
natural means in a particular place.  Also, a large number of pipes were placed on two 
other lithic scatter sites.”  The report also describes another lithic scatter site that was 
damaged due water channeled from Hale Pōhaku.  The report noted that a premature 
survey of the powerline corridor, the subsequent selection of a final corridor, and soil 
testing prior to conducting an archaeological survey caused the damage.29 

1995 Trash removed from the summit; attributed to Subaru and Keck construction projects, and 
public users.30 

1995 Truck involved in telescope construction releases 60 gallons of fluids from fuel tank and 
engine spilled onto surface cinder forcing excavation of contaminated area.31 

1996 

Arthropod specialist found that telescope construction filled and cut in the Pu‘u Hau Oki 
crater walls, damaging one of the two most important habitats of the rare Wēiku arthropod.  
“The Department of Land and Natural Resources later stated that it erred in approving the 
grading plan since the university failed to comply with the minimum destruction of 
habitat requirement as stated in the EIS.”32 

1996 Ethylene glycol spill resulting in excavation of cinder.33 

1998 

State Auditor describes onerous process for cultural access:  “Currently, individual 
Hawaiians may practice their native religion but must first go to the Institute for Astronomy 
for permission to access land, and then go to the Department of Land and Natural 
Resources and submit a Conservation District Use Application to use the land for religious 
practices.  This process seems excessive and onerous.”34 

1968 
- 

1998 

“During the early years of telescope development, the university erected temporary 
equipment on the summit to study the conditions of the areas. Remnants of this early 
period testing still exist [as of 1998], including two concrete slabs located on the 
[Poli‘ahu] site and a weather tower on the northeast shield.”35 

                                                
29 1998 AUDIT, supra note 2, at 22.   
30 See id. at 25, 33. 
31 See 2009 MANAGEMENT PLAN, supra n. 12 at 6-9. 
32 1998 AUDIT, supra note 2, at 24, 33. 
33 See 2009 MANAGEMENT PLAN, supra n. 12 at 6-9. 
34 1998 AUDIT, supra note 2, at 23. 
35 Id. at 25.   
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1999 

University of Hawai‘i Board of Regents received hours of “impassioned testimony about 
the sacredness of Mauna Kea, [Native Hawaiian] opposition to further development, and 
their great distrust of the university and the astronomy community.”  “Regent Nainoa 
Thompson, a native Hawaiian, said the Mauna Kea controversy reflected much bigger 
issues.  ‘This is really about abuse of the native people being subject to racism and 
disrespect,’ said Thompson. ‘This is an opportunity for a real turning point, a defining 
moment. The university is the most powerful instrument to shape Hawaii's future.’”36 

2000 2000 Mauna Kea Science Reserve Master Plan allows for sixteen observatories.37 

2003 Transmission oil spill at Hale Pōhaku, leading to the excavation and removal of 
cinder.38 

2003 
Federal court finds Outrigger Observatory’s impact assessment “inadequate” for lack of 
a cumulative impact analysis of the construction of the observatory in connection with all 
the other observatories on the summit.39 

2004 Diesel fuel spill.40 

2004 Propylene glycol spill, leading to excavation and removal of cinder.41 

2004 University fined the Department of Land and Natural Resources for permit violations by 
four observatories when unapproved equipment and materials were discovered.42 

1998 
- 

2004 
Sewage overflows five times from 1998 to 2004.43 

2005 

State Auditor reports on lack of periodic and systematic inspections by Office of Coastal 
and Conservation lands (overseeing conservation district uses and permit conditions).  
“The lack of oversight by the department allows the university and its sublessees 
unchecked discretion on the use of Mauna Kea and leaves cultural and natural 
resources at risk for further damage.”44 

                                                
36 Science vs. spirit is key Mauna Kea issue, HONOLULU STAR-BULLETIN, June 18, 1999. 
37 See MAUNA KEA RESERVE MASTER PLAN IX-45 (June 16, 2000). 
38 See 2009 MANAGEMENT PLAN, supra note 12 at 6-10. 
39 OHA v. O’Keefe, Civ. No. 02-00227, slip op. at 3 (D. Haw. 2003), available at https://dlnr.hawaii.gov/mk/files 
/2016/10/B-17-c-OHA-v.-OKeefe-2003-J.Mollway.pdf. 
40 See 2009 MANAGEMENT PLAN, supra note 12 at 6-10. 
41 Id. 
42 FOLLOW-UP AUDIT OF MANAGEMENT OF MAUNA KEA AND THE MAUNA KEA SCIENCE RESERVE, REPORT 05-13 23 (Dec. 2005) 
[“2005 AUDIT”]. 
43 See 2009 MANAGEMENT PLAN, supra note 12, at 6-10. 
44 2005 AUDIT, supra note 42, at 30. 
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2005 

State Auditor reports that a “cultural management plan, recommended in the [2000] 
master plan, also has not been completed. The cultural plan could apply to individual 
users and specify controls for protecting designated area. Without planned protections and 
commitments to implement plans, irreversible damage to Mauna Kea’s historic and 
cultural resources is likely to continue.”45 

2005 

State Auditor reports that “[i]mplementation of an incomplete historic preservation plan 
leaves historic sites at risk. It is imperative that the department’s historic preservation 
division support the Office of Mauna Kea Management's completion of the plan. This work 
is needed to protect the quickly changing cultural and historic landscape and rescue 
historic sites from continuing damage.”46 

2005 

“At present, the division and department have no management plan specifically for the 
Mauna Kea Ice Age Natural Area Reserve,” which includes the historic adze quarry site. 
“[A] management plan specific to Mauna Kea would identify the division’s resource needs 
to provide better protection of the historic sites and landmarks located within the 
reserve.”47 

2008 Hale Pōhaku sewage spill of about 500-1000 gallons.48 

2009 Hawai‘i legislature adopts law clarifying the University’s authority to enact rules governing 
management of Mauna Kea lands.  As of 2014, no rules adopted.49 

2015 UH Board of Regents receive 1,010 testimonies in opposition to Thirty-Meter Telescope 
at a meeting in Hilo.50 

2015 Kia‘i (protectors) arrested for TMT demonstrations.51 

2015 Mauna Kea Support Service employee bulldozes ahu (altar) alongside Mauna Kea 
summit road.52 

2015 Court invalidates Department of Land and Natural Resources Emergency Rule that 
restricted right to protest between 10 pm and 4 am.53  

                                                
45 Id. at 31. 
46 Id. at 32. 
47 Id. at 32. 
48 See 2009 Management Plan, supra note 12, at 6-10. 
49 FOLLOW-UP AUDIT OF MANAGEMENT OF MAUNA KEA AND THE MAUNA KEA SCIENCE RESERVE, REPORT 14-07 17 (2014). 
50 See ‘Ōiwi, Timeline of Events, http://oiwi.tv/maunakea/.   
51 See id. 
52 See TMT Protesters Distraught After Mauna Kea Altar Bulldozed, Hawaii News Now, Sept. 15, 2015, 
https://www.hawaiinewsnow.com/story/30031692/tmt-protesters-distraught-after-mauna-kea-altar-bulldozed/. 
53 See Court throws out emergency restrictions for Mauna Kea, Hawaii New Now, Oct. 9, 2015, 
https://www.hawaiinewsnow.com/story/30229910/circuit-court-grants-partial-motion-invalidating-mauna-kea-
emergency-rule/. 
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2019 

Department of Land and Natural Resources dismantles several symbolic structures.  
“The failure to consult with the Native Hawaiian community and OHA prevented 
government officials from fully understanding the mana imbued over years into these 
structures. The absence of these cultural structures has deprived the Mauna of an 
important contemporary Native Hawaiian cultural presence on this sacred place beset with 
foreign activities.”54 

2019 Kia‘i (protectors) arrested for TMT demonstrations. 

2019 

Despite commitment to “permanently” decommission three telescopes “as soon as 
reasonably possible,”55 Mauna Kea Management Board rejects Hōkū Keʻa telescope’s 
Notice of Intent to Decommission after a four-year delay, and University of Hawai‘i Board 
of Regents instead proposed to fast-track the development of a replacement 
telescope at Hale Pōhaku or elsewhere on Mauna Kea.56 

 
 

  

                                                
54 Office of Hawaiian Affairs Statement on Mauna Kea (June 20, 2019), available at https://www.oha.org /news/oha-
statement-on-mauna-kea/.  
55 See BLNR TMT Decision, supra note 4, at 267. 
56 See University of Hawai‘i Board of Regents Resolution 19-03 to Act on Items Relating to Maunakea Management, 
available at https://www.hawaii.edu/offices/bor/regular/materials/201910170930/BOR_Meeting_of__10_17_19__ 
Materials___FOR_UPLOAD.pdf. 
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Applied to the most recent efforts to construct an additional telescope atop Mauna Kea, 
this legal framework helps to unearth some of the reasons why Mauna Kea’s protectors 
believe that the legal process has—once again—failed to properly protect against cultural 
and environmental harms. 
 
The Board of Land and Natural Resources unambiguously concluded that the cumulative 
impact of development on Mauna Kea has been “substantial, significant, and adverse.”65  
Under Hawai‘i’s rules governing conservation districts such as the lands atop Mauna 
Kea, no permit for construction should be granted “for a land use that would cause a 
substantial adverse impact to existing natural resources.”66  Associate Justice Michael 
Wilson of the Hawai‘i Supreme Court, in dissent, described the Board’s decision to 
nonetheless grant a permit as the “degradation principle.” 
 

Because the area affected by the Thirty Meter Telescope Project (TMT or 
TMT project) was previously subjected to a substantial adverse impact, the 
BLNR finds that the proposed TMT project could not have a substantial 
adverse impact on the existing natural resources.  Under this analysis, the 
cumulative negative impacts from development of prior telescopes caused a 
substantial adverse impact; therefore, TMT could not be the cause of a 
substantial adverse impact.  As stated by the BLNR, TMT could not ’’create 
a tipping point where impacts became significant.’’  Thus, addition of 
another telescope—TMT—could not be the cause of a substantial adverse 
impact on the existing resources because the tipping point of a substantial 
adverse impact had previously been reached.67 

 
The type of logical conflict identified by Justice Wilson arises in other portions of the 
Hawai‘i Supreme Court’s decision approving TMT.  For example, the Court noted that the  
“BLNR also analyzed Native Hawaiian cultural resources in the vicinity of the TMT 
Observatory and the Access Way.  Native Hawaiians had erected ahu in the general 
vicinity of the TMT Observatory site. The closest, consisting of a single upright stone and 
several support stones, is 225 feet away, another is 1300 feet away.”68  This analysis 
discounts the perspective of cultural practitioners like Professor Flores, who testified that 
the extraordinary sacred nature of Mauna Kea is exactly why archaeological surveys did 

                                                
65 BLNR TMT Decision, supra note 4, at 21. 
66 In re Conservation Dist. Use Application HA-3568, 143 Haw. 379, 422, 431 P.3d 752, 795, as amended (Nov. 5, 
2018), as amended (Nov. 30, 2018), reconsideration denied, 143 Haw. 327, 430 P.3d 425 (2018), and reconsideration 
denied sub nom. Matter of Contested Case Hearing re Conservation Dist. Use Application (CDUA) HA-3568, 143 Haw. 
328, 430 P.3d 426 (2018) (Wilson, J., dissenting). 
67 Id. 
68 Id. at 328, 430 P.3d at 426. 
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not identify substantial manmade structures in the summit area.69   
 
Decisions about Mauna Kea should be made with a more holistic consideration of the 
legacy of the illegal overthrow of the Hawaiian Kingdom, the special cultural significance 
of Mauna Kea, the decades-long history of substantial adverse cultural and 
environmental impacts on the summit, and the need to meaningfully animate legal 
mandates to protect and promote Native Hawaiian cultural practices.  A narrower 
consideration of what type of development is “legal” on Mauna Kea does not suffice.  
 

 

                                                
69 See supra note 16.  See also 2009 MANAGEMENT PLAN, supra note 12, at 1-4 (“In the mamao relatively few pre-
Contact archaeological features exist; perhaps indicative of the highly restrictive nature of this spatial division. The 
features that do exist may reflect activity associated with the highest ranking members of Hawaiian society. It is within 
the mamao where the Astronomy Precinct (encompassing most of the observatories) is situated and where much of the 
mountain’s visitor activity is focused.”).  In the larger area encompassed by the Mauna Kea Science Reserve, at least 
263 archaeological sites have been identified, including “two traditional cultural properties (Kūkahau‘ula and Pu‘u 
Līlīnoe) that were given Statewide Inventory of Historic Places (SIHP) site designations by [State Historic Preservation 
Division] in 1999.”  ARCHAEOLOGICAL INVENTORY SURVEY OF THE MAUNA KEA SCIENCE RESERVE (August 2010), available at 
https://dlnr.hawaii.gov/mk/files/2017/01/B.62-FAIS-MKSR-Vol.1.pdf.  




