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I. Introduction

A 1982 report to the U.S. President and Congress showed that between 1920 and 1980,
almost 94% of farms operated by African Americans were lost; that is, the African-American
farmers who had owned the land no longer had ownership rights, whether or not by their choice.?
This compares to a loss of only 56% of farms operated by European Americans.® This loss
represents more than just a change in lifestyle and increased urbanization; because land has real
monetary value, its loss also meant a reduction in wealth for its former owners.* Perhaps this kind
of loss would be acceptable if the sales were voluntary. However, many low and moderate-income
family landowners have lost their property through sales and transfers bolstered by laws and
regulations that make it harder for families to retain their land than for nonfamily members to
acquire it.°> For example, the 1887 General Allotment Act (“Dawes Act”) was “directly responsible
for the loss of 90 million acres of Indian land.”® The Indian Land Tenure Foundation further notes,
“The Act required tribally-held land to be divided among individual tribal members and the

remaining ‘surplus’ lands opened to white settlement.”’
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Also, until 1983 when the law was changed, tens of thousands of Arkansans lost their land

through questionable sales of tax delinquent land, as described below:

Under the old law, speculators or neighbors could pay delinquent taxes on any property—
often unbeknownst to the owner—and receive a deed to the land after two years. In other
cases, counties auctioned off delinquent properties at midnight sales or through a system
that gave political favorites first chance at the best land. “These abuses happened
predominantly to blacks. In my four years as state land commissioner, all the contact | ever
had about problems came from blacks,” said W.J. (Bill) McCune, now Secretary of State
in Little Rock. “We even had some county officials who would rake off the best land for
themselves.” In fact, after he became land commissioner, McCune discovered that his
predecessor had surreptitiously set up a corporation—with a telephone in his state office—
to acquire and resell properties that came up on the delinquent list.®

Similar practices across many other jurisdictions have led to a systematic loss of property,
particularly among those—often of low or moderate wealth and/or people of color®—who have
inadequate access to trusted legal counsel to prepare wills and related documents or to otherwise
support property owners in the retention of their land.°

This family land is often held as heir property or tenancy in common property, an inherently
unstable form of ownership.! Heir property occurs when a landowner dies without a will (or the
will is not probated) and the laws of intestacy are applied.* In these cases, the property is passed
down to the legal heirs but is undivided. Each heir, or tenant in common, then owns a fractional

percentage of the entire estate and retains rights of usage to the full property.'® Over time, if the
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title to the property is not cleared, the number of heirs can become very large* causing numerous
challenges, including difficulty in identifying or locating all the heirs; inability of the heirs to agree
on the uses of the land; and due to a lack of clear title, inability to finance land improvements, use
the land as collateral, or lease the land.’® If one of the many heirs (or other owners) wants the
monetary value of their land, there are two commonly available remedies: (1) divide the land and
allow the heirs to sell their portions; or (2) sell the land and divide the proceeds.® The latter,
especially for larger families, is far more common and contributes significantly to land loss.’

Many organizations work effectively with families to help them set and meet goals for
their property and reduce land and wealth loss. Heir property often gets increased attention from
these groups and others in the aftermath of destructive storms (e.g. Hurricanes Katrina'® and
Florence'®) because natural disasters can highlight the difficulties some families have in accessing
services for rebuilding. Families who live on and have a legal and personal interest in the property
but do not have clear title may not be able to access emergency or other funds.?® Large scale events
magnify pre-existing situations and increase the need for services that are critical all the time. Most
of the services focus on the early stages of heir property resolution, specifically:
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e Title clearance to facilitate access to financial resources, property management, and other

services for the owners.?
While these services are critical, additional attention is needed in a third area known as ownership
structure to help families identify and appropriate business structure that will allow them to set
and meet goals around property productivity in addition to simply attaining stable ownership. In
this paper, | identify key issues and opportunities affecting various stages of property ownership
and operation and offer reasons as to why heir property matters in the effort to close the racial
wealth gap? and build rural economies.?
I. Heir Property Resolution

Because of the challenges many family owners face in accessing and improving the value
of their assets, heir property is often seen as a problem that needs to be fixed.?* While the unstable
legal status of heir property has been shown to lead to land loss, it is important to differentiate
between the problematic legal status of the property and other, often positive, aspects of the
property.?> This paper highlights economic benefits in particular, but there are also others. For
example, when families work together to clear title, they can meet relatives they otherwise might
never have known. While it would have been legally and perhaps financially beneficial for the

property to have been properly probated at the time of the original owner’s death, that fact that it
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was not means that, in some cases, future generations have closer relationships and reasons to
interact than they would have had otherwise. Still, for families with heir property, it can become
critical to resolve the legal status of such property. Often, the focus is only on clearing the title.
However, if the title is cleared with no plan for usage or long-term management, the family may
feel that very little has been accomplished functionally. For this reason, it is important to focus on
productive property management as well as title clearance. Together, these form a functional
definition of heir property resolution that is meaningful to families. Certain aspects of these areas
of work, along with method of preventing land from heir property, will be explored below.
A. Title Clearance

As the most prominent area of work in heir property resolution and the first legal step in

the process, title clearance activities offer at least four issues for consideration:
i. Uniform Partition on Heirs Property Act

If all the heirs are known and in communication with each other, identifying heirs and clearing
title may be legally straightforward.?® However, in larger families or in cases where the heir
property status is particularly old, additional protections may be needed in order to take the first
steps to clear title, especially if the family wants to keep their land in the family. In these cases,
the Uniform Partition on Heirs Property Act?’ (“Uniform Act”) provides protections for families
who want to keep their land as they identify and work with previously unknown heirs and other
interest holders.?® Without such protections, it may well be inadvisable to search out heirs because

of the likelihood of alerting some to property they did not previously know about and the
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subsequent risk of these previously unknown relatives seeking to sell the entire property simply to
acquire the cash value of their interest.?® Currently, thirteen states and the U.S. Virgin Islands have
passed the Uniform Partition on Heirs Property Act.®° Passage by more states would provide these
protections to more family owners.
ii. Title Clearance Goals
Title clearance, especially for large or complicated family owner groups, can be expensive,
time-consuming, and emotionally fraught, given the need to hire an attorney and identify and
legally engage many, often distant and previously unknown family members. Many families will
gladly develop or update their family tree, but may be hesitant to start the often difficult and costly
legal portion of the title clearance process without a clear vision for what the positive outcomes
might be. In the authors experience, if families see few or no opportunities for developing their
asset, they may not be willing to hire an attorney, determine a fair method of paying attorney fees,
or risk damaging existing or emerging family relationships over disagreements over money,
property management goals, and the like. Families will balance the potential for damaging
relationships with the potential for meaningful opportunities, as well as with their property
interests. A shared and achievable vision for long term, collaborative property management is
critical, not just after the title is cleared but before the title clearance process begins.
iii. Quantity and Location of Heir Property
Heir property clinics provide information and support for families seeking to clear the title

on their land.3! While there is philanthropic and other support for these clinics, it is not enough to
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meet the geographical and numerical need. That may be, in part, because the need is not fully
documented. To understand the full scope and nature of heir property, it would be helpful to have
additional research on its prevalence, location, age, owner characteristics, and other factors.
Georgia Appleseed’s research in Unlocking Heir Property provides an example of this kind of
data.®? Projects such as these can help practitioners and the public understand who is affected by
heir property and could attract more attention and resources to the issue. This is particularly useful
because certain industries (e.g. timber companies, housing redevelopment companies) have
already developed methods of identifying heir property so that they can acquire ownership for their
own business purposes.®® Such research would also be helpful for recognizing the breadth of this
issue, as heir property can be found among African Americans,3 Asian Americans and Pacific
Islanders,® European Americans,®® Latinx Americans,®’ and Native Americans.®
iv. Incentives for Heir Property Resolution

Property that has been listed as heir property for a long period of time may have a

significant past-due tax burden associated with it as the cotenant family members may be unsure

when the taxes are due, if they have been paid, or even that they are even co-owners of the property.
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Such a burden can serve as a barrier to starting the title clearance process. As municipalities
understand how much heir property they have in their districts and how it might be made more
productive, they could incentivize title clearance and productive property management through a
tax incentive that reduces or delays the tax payments for families who are successful. This may be
particularly true in cases where there are no other potential buyers for the property. Even with
reduced tax revenue in the short term, the municipalities could benefit from increased revenue in
the long term because of more productive property in their district. Such an incentive could be
considered a smaller version of the large-scale tax incentives used to entice large corporations to
locate in, or relocate to, certain areas.
B. Property management and ownership structures

For families (or specific family members) who want to do something economically
productive with their property, particularly if it is a use different from that which was already in
place, clearing title is just the first step in heir property resolution. In order to reach their goals,
they need effective organizational structures and property management plans. This area of work
offers at least two issues for consideration:

i. Linking Services

Business clinics®® and technical assistance providers should understand what heir property

is and what steps are needed before the property can serve as the basis for a business (e.g., a

campground), as collateral for a loan for separate business, or how the planned business might be
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financed.*® These business service providers link property owners to information and help them
create a vision that justifies the investment needed to unlock the property’s value.
ii. Business Structure Decision Tree

Family land can have many uses and certain business structures are more appropriate for
specific land use plans than others based on, for example, the different family sizes, abilities to
directly manage their property, and land uses. A business structure decision tree would help
families select the best structure (e.g., cooperative, limited liability corporation, benefit
corporation) for them based on the features and goals of the family. Attorneys play a critical role
in this process, but a publicly available decision tree would help families see what is possible with
their property and help them justify and commit to the process of title clearance.

C. Prevention

Given the challenges families face in resolving heir property and making it productive,
significant attention is given to preventing land from becoming heir property at all, often through
preparation and execution of wills and other documents that transfer property with clear title. This
area of work offers at least two items for consideration:

i. Access to Paid Legal Services
Heir property often results from lack of access to trusted legal services to prepare wills or

other documents to transfer property.** This access problem*? is often worse in rural*® areas and in
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communities where a history of racial and class injustice reduces or eliminates the ability of
potential clients to trust the few attorneys in their area. Increasing access to attorneys through
bundled legal services, virtual legal services, and incentives for attorneys to practice in
underserved areas will help reduce the occurrence of heir property and promote the resolution of
other legal issues.
ii. Access to Pro Bono Legal Services

Pro bono wills clinics offered through legal aid organizations can be very beneficial by
providing targeted legal services in underserved areas. These can be particularly effective when
tools for avoiding probate are available and the clinic is offered in conjunction with an event that
is appealing to the those who may need legal services.*
I11. Conclusions

The data and opportunities outlined here and in the broader literature support at least four
economic reasons to invest in the full spectrum of heir property resolution services:

A. Wealth Creation for Families

Productively managing prior heir property can create wealth for the owners and,
importantly, that can happen without the purchase of additional property. For example, an
unoccupied family home could be renovated and rented out to provide income for the family (and
a home for another family). At scale, this can help shrink the racial wealth gap. The Georgia
Appleseed study gives an example of the potential impact.*® Tax data analysis for five

representative counties showed 1,620 likely heir property parcels worth more than $58 million.*®
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There are 159 counties in Georgia and many other regions across the United States where heir
property obscures potential wealth.
B. Wealth Creation for Communities
The municipalities where the properties exist can benefit from an increased tax base. For
example, timberland that is under forestry management may be taxed at a different rate than land
that is fallow and the timber itself is also taxed.*” Many communities could benefit from an
increased tax base.
C. Economic Ties to Out-of-State Owners
Productive heir property can reconnect far flung family members to each other and to the
region. That region may benefit from tourism and related revenues from greater economic activity
resulting from increased visits to and investments in the property and the region. Communities that
have experienced outmigration*® can particularly benefit from broad-based ties to their narrow
geography. For example, a study conducted by the Emergency Land Fund (later merged*® with the
Federation for Southern Cooperatives) was cited in a 1986 Washington Post article:
An ELF study found that more than a fourth of all black-owned parcels in the
Southeast were heir properties, each owned jointly by an average of eight people,

of whom five lived outside the region. Another nugget: more Mississippi land is
owned by blacks in Chicago than by blacks in Mississippi.>°
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These kinds of studies could be updated and expanded to understand where targeted heir
property services might be offered. It may be beneficial to locate services where the owners are in
addition to where the property is.

D. Proof of Concept

Increased heir property productivity can provide a proof of concept for what is possible
with other property that already has clear title. For example, it could show what new business types
are viable or change willingness to invest in certain areas, particularly those where land is relatively
inexpensive.

These benefits affect families, communities, and properly scaled, society at large and are
thus worthy of our attention. Productive ownership of land by people who have low or moderate
wealth can be a game changer for families and for small or rural communities where modest
numbers can affect the local wealth gap. Realizing the full value of heir property requires creating
new opportunities and seizing existing ones through a combination of policy, research, and practice
which can unlock the untapped wealth that heir property represents for so many people, families,

and communities.
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