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Preface

P o l i t i c a l  ph ilosophy h as, u n t i l  r e c e n t ly ,  been la rg e ly  

q u ie sc e n t in  th e  tw e n tie th  c en tu ry . H iis  qu iescence  has co incided  

w ith  th e  emergence o f what can lo o s e ly  be d e sc rib ed  as A n a ly tic a l  

P h ilosophy , i n i t i a t e d  p r in c ip a l ly  by B ertrand  R u ss e ll .  P aradoxi

c a l ly ,  o u ts id e  p o l i t i c a l  ph ilosophy , ph ilo sophy  as a  whole has 

undergone a re v o lu tio n  and p h ilo so p h ic a l debate  has been in te n se  

and thorough . However, p o l i t i c a l  ph ilosophy  has been pronounced 

dead o r m ean ing less. R ecen tly  a change has come about and 

A n a ly tic a l  Philosophy has been extended in to  p o l i t i c a l  p h ilo sophy .

Of p a r t i c u l a r  im portance in  th i s  r e s p e c t  has been the  work o f Rawls 

and N ozick. Accompanying th i s  e x ten s io n  has been an o r ie n ta t io n  

tow ards economics and economic m odels. D esp ite  t h i s  un d ers tan d ab le  

a s s o c ia t io n  w ith  th e  most su c c e ss fu l o f the  s o c ia l  sc ie n c es  th i s  

should n o t be ex c lu s iv e  o f o th e r  d i s c ip l in e s .  One d is c ip l in e  th a t  

can p rov ide  an a l te r n a t iv e  o r a d d it io n a l  o r ie n ta t io n  i s  t h a t  o f law 

and i t s  a s s o c ia te d  ph ilosophy : ju r isp ru d e n c e .

I f  th e  ju risp ru d e n c e  of the  tw e n tie th  c en tu ry  i s  to  be brought 

in c re a s in g ly  w ith in  the  compass o f p o l i t i c a l  ph ilo sophy , a s  r e c e n t  

work by Dworkin su g g es ts , i t  becomes e s s e n t ia l  to  ach ieve an under

s tan d in g  o f i t  in  i t s  own term s.

Of a l l  c o n tr ib u tio n s  to  tw e n tie th  cen tu ry  ju risp ru d e n c e  K elsen*s

Pure Theory o f Law stan d s  o u t as  a rguab ly  the  most im p o rtan t and

c e r t a in ly  th e  most sy s te m a tic . So, i f  ju r isp ru d e n c e  and th e  Pure



Theory in  p a r t i c u la r  i s  to  serve  as a  model o r in s p i r a t io n  to  

p o l i t i c a l  ph ilosophy , i t  i s  im p o rtan t to  have a thorough examina

t io n  of i t s  m e rits  and d e fe c ts  and o f the  r e l a t io n  between the  

v a rio u s  types o f ju risp ru d en ce  as a w hole. Such an exam ination , 

in  s p i te  o f the  g e n e ra lly  acknowledged d i f f i c u l t y  o f th e  Pure 

Theory, i s  undertaken  h e re .

I  would l ik e  to  thank th e  fo llo w in g  people  in  connection  

w ith  t h i s  th e s i s .  Mr. Murray F o rsy th  as  su p e rv iso r  and P ro fe sso rs  

Spence and Hughes and o th e r  members o f th e  Departm ent o f P o l i t i c s ,  

L e ic e s te r  U n iv e rs ity , Mr. John F inch  o f th e  F a c u lty  o f Law, L e ices

t e r  U n iv e rs ity  and Mr. P .P . N icholson o f th e  Departm ent o f P o l i t i c s ,  

U n iv e rs ity  C o lleg e , Swansea. F in a l ly  I  would a lso  l ik e  to  thank 

Mr. M. McCabe fo r  f i r s t  su g g es tin g  K e lse n 's  work as a f r u i t f u l  

s u b je c t o f s tu d y .
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Introduction

T his th e s i s  i s  an exam ination o f Hans K elsen ’s Pure Theory 

o f Law. No g e n e ra l s ta tem en t o f th a t  th e o ry  i s  given h e re , a lthough  

a co n s id e ra b le  amount o f e x p o s it io n  i s  undertaken  in  response  to  

c e r ta in  c r i t ic i s m s  and in  th e  d is c u ss io n  o f  v a rio u s  problem s.

There would, indeed , be c e r ta in  dangers in  the  g en e ra l summarizing 

o f  such a complex th eo ry  w ith in  the  co n fin es  o f t h i s  th e s i s .  F o r

tu n a te ly  the  Pure Theory i s  rem arkably c o n s is te n t  in  i t s  im p o rtan t 

re s p e c ts  th ro ughou t i t s  numerous s ta te m e n ts . Thus i t  i s  p o s s ib le  

to  ga in  th e  e s s e n t ia l s  o f the  th eo ry  by re a d in g  The Pure Theory 

o f  Law ( i 960) which must be regarded  a s , in  n e a r ly  a l l  r e s p e c ts ,  

d e f in i t i v e .^  In  a d d itio n , the  b e s t  p o s s ib le  s h o r t  s ta tem en t i s  

provided  by K elsen h im se lf in  the  a r t i c l e  On th e  Pure Theory o f Law

(1966) .

The su b stance  o f t h i s  th e s i s  i s  r e f le c te d  in  i t s  t i t l e .  The 

exam ination  o f the  Pure Theory of Law i s  c a r r ie d  o u t by means o f 

i t s  problem s and p e rs p e c tiv e s .  The p e rsp e c tiv e s  o ffe re d  a re  those  

o f i t s  h i s t o r i c a l  g en es is  in  the  K antian  t r a d i t io n  and o f i t s  s ta n d 

ing  in  th e  l i g h t  o f contem porary c r i t i c i s m .  The problems examined 

a re  a l l  concerned w ith  th e  g en e ra l s ta tu s  o f th e  th eo ry  and i t s  

a p p l i c a b i l i t y .  Hence th e  th e o ry  i s  d iscu ssed  in  r e l a t io n  to  i n t e r 

n a t io n a l  law and to  m o ra lity , in  r e s p e c t  o f the  p r a c t ic a l  a p p lic a t io n s  

made o f th e  th e o ry  and in  r e s p e c t  o f i t s  lo g ic a l  s t a tu s .  I t  shou ld .

1 . The one ex cep tio n  to  t h i s  i s  d iscu ssed  a t  le n g th  in  c h a p te r  11, 
i n f r a .



o f co u rse , be added th a t  th e  lo o se  c a te g o r iz a t io n  o f  problem s and 

p e rs p e c tiv e s  i s  n o t meant to  be a  m utually  ex c lu s iv e  one -  each 

problem p ro v id es  a  p e rsp e c tiv e  and v ic e  v e rsa .

The theme o f  th i s  th e s i s  can be s ta te d  s u c c in c tly  by a qu o ta 

t io n  from L ask i: ’g ran ted  i t s  p o s tu la te s  I  b e lie v e  the  pure th e o ry

to  be unansw erable.*  I t  i s  the  g en era l ta sk  of t h i s  th e s i s  to  

s u b s ta n t ia te  t h i s  s ta te m e n t. The g en e ra l s t r a te g y  o f t h i s  th e s i s  

i s  th e re fo re  d e fe n s iv e ; a defence based , i t  w i l l  be seen , on 

c e r ta in  p o s tu la te s  o r p re s u p p o s it io n s . These p re su p p o s itio n s  

form, as i t  were, a c o u n te rp o in t to  th e  main argum ent. F in a l ly ,  

some a tte m p t w i l l  be made to  a s s e s s  th e  v a l id i t y  o f  th e se  p re 

s u p p o s itio n s , which a re  o f a p o s i t i v i s t  c h a ra c te r ,  in  th e  co n c lu s io n  

of t h i s  th e s i s .^

The rem ainder o f t h i s  in tro d u c tio n  com prises a  d e ta i le d  o u t l in e  

o f the  s t ru c tu re  o f the  argument o f  t h i s  t h e s i s .  This o u t l in e  should 

dem onstrate  the  o v e ra l l  coherence and c o n t in u i ty  o f  the  to p ic s  d i s 

cussed  w ith in .

2 . H. L ask i, A Grammar o f  P o l i t i c s , in tro d u c to ry  c h a p te r  to  
4 th . e d n ., v i .

5 . For a d isc u ss io n  o f  th e  meanings o f ’p o s itiv ism *  see H a rt,
P o s itiv ism  and th e  S ep a ra tio n  o f Law and M orals, 24, n o te  10.
In  t h i s  th e s i s  th e  term  i s  used to  mean a  concern s o le ly  w ith  
p o s i t iv e  law by a ju r isp ru d e n c e  th a t  i s  d e s c r ip t iv e ,  as opposed 
to  e v a lu a tiv e , in  c h a r a c te r .  G en era lly  speak ing , p o s it iv is m  
i s  d e fin ed  in  o p p o s itio n  to  n a tu ra l  law th e o ry . U nless o th e r 
w ise q u a l i f ie d  th e  term  p o s itiv ism  i s  taken  to  denote le g a l  
p o s itiv ism  r a th e r  th an  a w ider sen se . N a tu ra l law i s  g en er
a l l y  taken  to  be a  body o f m oral laws independent o f p o s i t iv e  
law and by which p o s i t iv e  law can be judged . More lo o s e ly  i t  
i s  tak en  here  to  mean the  p re s e n ta t io n  o f m o ra lity  as  law . 
N a tu ra l law ju risp ru d e n c e  i s  taken  to  be both  d e s c r ip t iv e  and 
e v a lu a tiv e  o f p o s i t iv e  law in  term s o f m oral law . A d e ta i le d  
o u t l in e  i s  g iven  in  th e  t e x t  o f c h a p te r  1 .



P a r t  One c o n s is ts  of 4 ch ap te rs  which d e a l w ith  th e  r e l a t i o n 

sh ip  between th e  Pure Theory and t r a d i t i o n a l  n a tu ra l  law th e o ry .

This i s  accom plished by means o f a d e ta i le d  exam ination o f K an t’s 

le g a l  th e o ry  and i t s  ambiguous r e la t io n s h ip  to  the  Pure Theory.

C hap ter 1 , K elsen ’ s C ritiq u e  of N a tu ra l Law , i s  a  c o n s tru c 

t io n  from K elsen ’s w rit in g s  o f a  g en e ra l c r i t iq u e  of n a tu r a l  law 

th e o ry . This f a l l s  in to  two p a r t s ,  both o f which c o n ce n tra te  on the  

r e la t io n s h ip  o f p o s i t iv e  and n a tu ra l  law . I n i t i a l l y ,  n a tu r a l  law 

i s  seen as d e f ic ie n t  in  th re e  r e s p e c ts ;  as a  source o f law, as a 

p ro cess  o f in d iv id u a tio n  and in  term s o f enforcem ent. Prom th ese  

d e f ic ie n c ie s  a dependence on p o s i t iv e  law i s  seen to  a r i s e .  The 

f i r s t  r e la t io n s h ip  between n a tu ra l  law and p o s i t iv e  law i s  th e re 

fo re  d e s ig n a te d  as t h a t  o f ’a c tu a l iz a t io n ’ . The a c tu a l iz a t io n  of 

n a tu ra l  law i s  seen to  e n t a i l  i t s  d e s tru c tio n  as a s e p a ra te  o rd e r 

so th a t  i t  m erely becomes a u s e fu l id e o lo g ic a l  a d ju n c t to  p o s i t iv e  

law . This second r e la t io n s h ip  i s  d e sig n a ted  as t h a t  o f ’le g i t im iz a 

t i o n ’ . The t r u t h  o f K e lsen ’s c r i t iq u e  in  term s of the  second r e l a 

t io n s h ip  i s  te s te d  by b r i e f ly  examining th e  n o tio n  of re v o lu tio n  in  

Hobbes, Pufendorf and Locke. The reaso n  f o r  t h i s  i s  because i f  

n a tu ra l  law th eo ry  i s  to  be any th ing  o th e r  than  a mere le g i t im iz a t io n  

o f the  p o s i t iv e  o rd e r then  i t  must prov ide a s tan d a rd  by which th a t  

o rd e r may be judged, un favourab ly  i f  n e c e ssa ry . The problem of 

re v o lu tio n  i s  thus seen as c r i t i c a l  in  t h i s  r e s p e c t .

No g e n e ra l defence o f n a tu ra l  law th eo ry  i s  u n d ertak en . In s te a d , 

th e  dependence o f K e lsen ’s c r i t iq u e  on c e r ta in  b asic  p re su p p o s itio n s , 

and above a l l  th e  is /o u g h t  d i s t in c t io n ,  i s  p o in ted  o u t. A lso , the



ro le  o f n a tu r a l  law in  p ro v id in g , as i t  w ere, a n eg a tiv e  fo u n d a tio n  

fo r  the  Pure Theory i s  in d ic a te d . In  o th e r  words, i t  should become 

c le a r  why th e  Pure Theory i s  i n s i s t e n t  on the  com plete e x c lu s io n  of 

n a tu ra l  law .

C hapter 2 , Kant and N a tu ra l Law , c o n s is ts  o f an a p p l ic a t io n  

o f the  f i r s t  p a r t  o f K e lsen ’s c r i t iq u e  to  K an t’s le g a l  th e o ry .

This i s  done s p e c i f ic a l ly  in  term s o f K an t’s th e o ry  of punishm ent, 

which in c id e n ta l ly  i s  shown as the  ad v ersa ry  o f u t i l i t a r i a n  th e o ry  

and even perhaps a lso  p a r t i a l l y  r e h a b i l i t a t e d .  The r e la t io n s h ip  o f 

K an t’s th e o ry  o f punishm ent to  th e  c a te g o r ic a l  im pera tive  i s  p o in ted  

o u t. F in a l ly ,  K ant’ s th eo ry  o f n a tu ra l  law i s  seen to  be v u ln e ra b le

in  r e s p e c t  o f  so u rce , in d iv id u a tio n  and enforcem ent as K e lsen ’ s

c r i t iq u e  would le ad  one to  ex p ec t.

C hap ter 5 , K ant’s Two T heories o f Law c o n s is ts  o f an a p p lic a 

t io n  o f the  second p a r t  o f K e lsen ’s c r i t iq u e  to  K ant’ s le g a l  th e o ry . 

This i s  done, as  in  th e  f i r s t  c h a p te r , by s p e c i f ic a l ly  c o n c e n tra tin g  

on K an t’̂ ŝ th e o ry  o f re v o lu tio n . This has the  in c id e n ta l  b e n e f i t ,  

a s  in  the  th e o ry  o f punishm ent, o f ta c k l in g  an a re a  o f K an t’ s th eo ry

th a t  has proved c o n tro v e r s ia l .  As a r e s u l t  o f th i s  exam ination ,

the  reason  f o r  s e le c t in g  Kant fo r  p a r t i c u la r  s tudy  becomes a p p a re n t. 

K ant’s work i s  seen as  both  a p e r fe c t io n  and a d is s o lu t io n  o f n a tu ra l  

law th e o ry . This i s  because n o t only  does Kant have a n a tu r a l  law 

th eo ry , as  p o in ted  ou t in  c h ap te r  2 , b u t a lso  a  p o s i t i v i s t  th e o ry  o f 

law . K an t’ s p o s i t i v i s t  th eo ry  i s  o u tlin e d  by com parison w ith  A u stin  ■ 

s p e c i f i c a l ly  by c o n c e n tra tin g  on the concept o f so v e re ig n ty  in  the  

th e o ry  o f r e v o lu tio n . The argument then  re tu rn s  to  th e  c r i t iq u e  o f



n a tu ra l  law ’le g i t im iz a t io n ’ and K elsen ’s c r i t iq u e  i s  shown to  

succeed in  th a t  re s p e c t as i t  d id  in  term s o f ’a c tu a l iz a t io n ’ in  

c h ap te r  2 ,

Having su b jec te d  th e  K antian  n a tu r a l  law th eo ry  to  th e  c r i t i c a l  

a c id  o f  K e lsen ’ s c r i t iq u e ,  i t  i s  washed away to  re v e a l the  K an tian  

p o s i t i v i s t  le g a l  th e o ry . This i s  shown to  be th e  foundation  o f the  

Pure Theory which shows how K elsen could  draw on the  K an tian  i n t e 

l l e c t u a l  t r a d i t i o n .  The n a tu re  o f th e  r e la t io n s h ip  o f K elsen to  

K ant’s th eo ry  i s  examined in  c h a p te r  4 . I t  should be added t h a t ,  

having dem onstrated  th a t  Kant has two le g a l  th e o r ie s ,  th e  te n s io n  

between them and the  r e s u l ta n t  w e ll known c o n tra d ic t io n s  in  the  

K antian  th eo ry  o f re v o lu tio n  can be ex p la in ed .

C hapter 4, From Kant to  K elsen , tak es  up th e  argument o f 

c h ap te r  5 to  show how K elsen could reg a rd  h is  work as a com pletion  

o f th a t  o f K ant. This i s  done p a r t ly  by comparing the K elsen ian  

Grundnorm to  th e  K antian  C a te g o ric a l Im pera tive  as m aster concep ts  

of th e  two th e o r ie s .  A lso the  K antian  leg acy  i s  p o in ted  ou t in  

o th e r  r e s p e c ts ,  e s p e c ia l ly  the  K antian  e p is tem o lo g ica l b a s is  

adopted by th e  Pure Theory, The o th e r  i n t e l l e c t u a l  source o f 

th e  Pure Theory, contem porary L ogical P o s itiv ism , i s  a lso  shown 

b r i e f ly  in  i t s  im pact. T h is, once ag a in , r a i s e s  the  c r u c ia l  ro le  

o f K e lsen ’s p re su p p o s itio n s .

4 . Wherever p o s s ib le  I  s h a l l  use th e  ex p re ss io n  ’Grundnorm’ 
r a th e r  th an  th e  t r a n s la t io n  of ’b asic  norm’ .



In  c o n t r a s t  to  th e  p o s i t i v i s t  th eo ry  o f K ant, the  n a tu r a l  law 

th eo ry  i s  sliown to  have formed the  b a s is  o f a s e p a ra te  t r a d i t i o n  from 

th a t  cu lm in a tin g  in  the  Pure Theory. To show t h i s  t r a d i t i o n ,  th e  

n a tu r a l  law th e o r ie s  o f Stammler and Del Vecchio a re  o u tlin e d  to  

show t h e i r  K antian  b ases .

P a r t  Two c o n s is ts  o f 4 ch ap te rs  and i s  concerned w ith  defend

in g  the  Pure Theory a g a in s t  contem porary c r i t i c i s m s .  Two g e n e ra l 

c r i t i c a l  th e o r ie s  a re  s in g le d  o u t f o r  s p e c ia l  c o n s id e ra tio n  and a re  

shown to  be in c o h e re n t. F in a l ly ,  th e  c r i t i c i s m  a r i s in g  from w ith in  

p o s i t i v i s t  le g a l  ph ilosophy  i s  examined. The defence o f the  Pure 

Theory i s  made on the  b a s is  o f K e lsen ’ s p re su p p o s itio n s , e s p e c ia l ly  

the  is /o u g h t d i s t in c t io n ,  which a re  thus shown as  fundam ental.

C hapter 5 , In  Defence o f the  Pure Theory c o n s is ts  o f a 

g en e ra l defence  o f th e  Pure Theory a g a in s t  th e  most common c r i t i 

cism s le v e l le d  a g a in s t  i t .  The p re su p p o s itio n s  o f th e  Pure Theory 

and the  is /o u g h t  d i s t in c t io n  now become more e x p l i c i t .  The Pure 

Theory i s  i n i t i a l l y  d is tin g u is h e d  from, on th e  one hand. S o c io lo g ic a l 

Ju risp ru d e n ce  which i s  concerned w ith  f a c t s  ( i s )  as d i s t i n c t  from the  

Pure Theory’ s concern w ith  norms (o u g h t) . On th e  o th e r  hand, th e  

Pure Theory i s  d is t in g u is h e d  from n a tu r a l  law th eo ry  as devoted to  

a s e p a ra te  norm ative o rd e r , such th a t  th e  f a c t  th a t  a  p o s i t iv e  le g a l  

system e x i s t s  ( i s )  i s  d i s t i n c t  from i t s  m oral s ta tu s  (o u g h t) . The 

i n i t i a l  th e o r e t i c a l  d i s t in c t io n  p rov ides th e  s t r u c tu r e  o f argument 

o f th e  f i r s t  p a r t  o f th e  c h a p te r . The Pure Theory, in  consequence, 

i s  defended a g a in s t  c r i t i c s  who c laim  th a t  i t  i s  n o t pure o f f a c t s :  

forexam ple, in  i t s  r e l ia n c e  on e f f ic a c y  to  e s ta b l i s h  the  e x is te n c e



o f a norm ative o rd e r . The Pure Theory i s  a lso  defended a g a in s t  

c r i t i c s  who c la im  th a t  i t  i s  n o t pure o f  m orals; so t h a t  i t  i s  

claim ed th e  Pure Theory i s  in e v i ta b ly  in fu sed  w ith  n a tu ra l  law .

These c r i t ic i s m s  a re  a lso  taken  up in  l a t e r  c h a p te rs , e f f ic a c y  in  

c h ap te r  10 ( in  the  d is c u ss io n  o f Rhodesian d e c is io n s )  and th e  

m o ra lity  o f  law in  c h a p te r  7 ( in  the  d is c u s s io n  o f F u l l e r ’s le g a l  

th e o ry ) .

The c h a p te r  then  d isc u sse s  what can be c a l le d  ’s t ru c tu ra l*  

problems supposedly  encountered by th e  Pure Theory. A lthough th i s  

s t i l l  in v o lv es  th e  p re su p p o s itio n  o f th e  is /o u g h t  d i s t in c t io n ,  a 

second m ajor p re su p p o s itio n , th a t  o f sc ien ce  as a paradigm - 

a lre a d y  h in te d  a t  in  c h a p te r  4, becomes a p p a ren t. In  th e  d i s 

cu ssio n  o f s t r u c tu r a l  problem s, s p e c if ic  a t te n t io n  i s  devoted to  

K elsen ’ s concep t of th e  Grundnorm. Problems encountered  o f a 

s t r u c tu r a l  n a tu re  a re  a lso  taken  up in  c h a p te r  11 ( in  d is c u s s io n  of 

norm c o n f l ic t s )  and in  c h ap te r  6 ( in  d is c u s s io n  o f Dworkin’s le g a l  

th e o ry ) .

Follow ing th e  s t r u c tu r a l  problem s, an a ttem p t i s  made to  answer 

a le s s  s p e c i f ic  c r i t ic i s m ,  which i s  th a t  th e  Pure Theory i s  id e o lo g ic 

a l l y  b ia sed  o r i t s e l f  re p re se n ts  a c e r ta in  le g a l  id eo lo g y  (a  p o in t  

taken  up ag a in  in  c h ap te rs  7 and 1 0 ). F in a l ly ,  and in  connec tion  

w ith  th e  p rev io u s  to p ic , some p o l i t i c a l  im p lic a tio n s  o f th e  Pure 

Theory a re  o u tl in e d .

The rem ainder o f th e  th e s i s  can be seen as  develop ing  p o in ts  

r a is e d  in  c h a p te r  5 *



The fo llow ing  two ch ap te rs  d e a l w ith  two c r i t i c s  o f le g a l  

p o s itiv ism  in  g e n e ra l . P o s itiv ism , and th e  Pure Theory in  p a r t i 

c u la r ,  i s  defended a g a in s t  the  c r i t ic i s m s  made.

C hap ter 6 , Dworkin and P o s itiv ism  looks a t  one contem porary 

c r i t i c  in  d e t a i l .  In  th e  l i g h t  o f c h a p te r  5, the  problem s d iscu ssed  

could  be term ed ’s t r u c tu r a l* .  The s t r a te g y  adopted here  and in  

c h a p te r  7 i s  n o t m erely to  re p ly  to  c r i t i c i s m ,  bu t to  a t ta c k  th e  

fo u n d a tio n s  upon which th a t  c r i t ic i s m  i s  made. A f u l l  s ta tem en t i s  

g iven  o f Dworkin*s th eo ry  and Dworkin * s th e s i s  th a t  le g a l  p o s it iv is m , 

w ith  i t s  model o f ru le s  cannot e x p la in  so c a l le d  ’hard  c a s e s ’ and 

’p r in c ip l e s ’ i s  examined. Doubts a re  expressed  about th e  s ta tu s  

o f th e se  ’p r in c ip l e s ’, about th e  a lle g e d  f a i l u r e  o f p o s itiv ism  to  

accommodate them, about th e  n a tu re  o f ’hard  c a s e s ’ and, f i n a l ly ,  

abou t Dworkin’s suggested  remedy. A s h o r t  n o te  on th e  id e o lo g ic a l  

im p lic a tio n s  o f ru le s  i s  appended to  t h i s  c h a p te r .

C hapter 7> F u l le r  and P o s itiv ism  , looks a t  an o th er contem porary 

c r i t i c  o f p o s itiv ism  by examining F u l l e r ’s claim  th a t  law i s  n e c e s s 

a r i l y  m ora l. In  term s of c h ap te r  5 t h i s  i s  a  renewed defence a g a in s t  

n a tu r a l  law in c u rs io n  in to  the  Pure Theory. F u l l e r ’ s th eo ry  i s  s ta te d  

and h is  n o tio n  o f ’p u rp o se ’ i s  c r i t i c a l l y  examined. The id e a  t h a t  

th e re  i s  a  n e ce ssa ry  connexion between law and m o ra lity  i s  r e je c te d  

(aga in  u s in g  th e  is /o u g h t  d i s t in c t io n )  and doubt i s  c a s t  on th e  

im portance o f  F u l l e r ’s v e rs io n  o f n a tu r a l  law . F in a l ly ,  a  re c e n t  

defence o f  F u l l e r ’ s p o s i t io n  i s  d iscu ssed  and r e je c te d .



Whereas c h ap te rs  6 and 7 defend the  Pure Theory by defend ing  

le g a l  p o s itiv ism  as a whole, c h ap te r  8 d e a ls  w ith  c r i t ic i s m s  made 

o f th e  Pure Theory from w ith in  le g a l  p o s itiv ism , s p e c i f i c a l ly  by 

H a rt.

C hapter 8 ,  K elsen and H art , looks a t  th e  work of th e  two 

le ad in g  le g a l  p o s i t i v i s t s  to g e th e r  and reaso n s a re  advanced fo r  

p re fe r in g  th e  Pure Theory where i t  d i f f e r s  from H a r t’ s ju r isp ru d e n c e .

An ex cep tio n  to  th i s  g e n e ra lly  c r i t i c a l  a t t i t u d e  to  H a r t’ s th e o ry  

i s  g iven  a t  th e  s t a r t .  There H a rt’s id e a  o f a  ’minimum c o n te n t’ 

o f n a tu r a l  law i s  o u tlin e d  and seen as  a  v a lu ab le  a d d itio n  to  

p o s i t i v i s t  th e o ry . Next, H a r t’s claim  to  have found ’ the  key to  

the  sc ien ce  o f ju r isp ru d e n c e ’ in  the  d i s t in c t io n  between power- 

c o n fe rr in g  and duty-im posing  r u le s  i s  examined. This d i s t in c t io n  

i s  n o t made by K elsen and reaso n s a re  g iven  f o r  doubting  the  value  

o f i t .  H a r t’s a t ta c k  on the  K elsen ian  id e a  th a t  law i s  n e c e s s a r i ly  

c o e rc iv e  i s  r e je c te d ,  as i s  th e  a t ta c k  on the  id e a  o f le g a l  norms 

as ’d i r e c t iv e s  to  ju d g e s ’ , an o th er c h a r a c t e r i s t i c a l l y  K e lsen ian  view .

In  th e  exam ination o f H a r t’s c r i t ic i s m  o f K elsen ’s th e o ry , much 

a t te n t io n  w i l l  be g iven  to  H a r t’s r e je c t io n  o f th e  concep t o f ’Grund

norm’ which he proposes re p la c in g  w ith  a new m aster concep t; the  

’Rule o f R eco g n itio n ’ . H a r t’ s c r i t ic is m s  a re  seen to  f a i l  w ith  the  

ex cep tio n  o f one taken  up in  c h a p te r  11. In  a d d it io n . H a r t’s 

a l t e r n a t iv e  so lu tio n  i s  seen to  f a i l  f o r  s t r u c tu r a l  re a so n s , because 

i t  f a i l s  to  account f o r  th e  s ta tu s  o f le g a l  sc ien ce  and because i t  

f a i l s  to  accoun t f o r  th e  is /o u g h t  d i s t in c t io n .  Here i t  i s  no ted  th a t  

once ag a in  th e  p re su p p o sitio n s  o f the Pure Theory f ig u re  in  i t s  d e fen ce .
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Two sm a lle r  s e c tio n s  a re  appended to  th e  main body o f c h ap te r  

8 , One d e a ls  w ith  the  u n d e rly in g  p h ilo so p h ic a l d if f e r e n c e s  between 

K elsen and H a rt, where they  a re  seen as r e p re s e n ta t iv e s  o f  two 

d i s t i n c t  phases in  modern p h ilo sophy . The o th e r  d e a ls  w ith  th e  

c r i t ic i s m s  o f the  Pure Theory’s Grundnorm made by Raz. I t  i s  shown 

th a t  th e  Pure Theory can meet th e se  c r i t i c i s m s ,  which a re  bo th  o f a 

s t r u c tu r a l  n a tu re .

Having defended the Pure Theory in  g e n e ra l term s and, more 

s p e c i f i c a l ly ,  w ith o u t and w ith in  p o s it iv is m , c e r ta in  problem s 

w ith in  th e  th e o ry  i t s e l f ,  a lre ad y  touched upon, a re  r a is e d  fo r  

d e ta i le d  d is c u s s io n  in  the  rem aining c h a p te rs .

P a r t  Three c o n s is ts  o f 4 c h a p te rs , each o f which d e a ls  a t  

le n g th  w ith  a p a r t i c u la r  problem w ith in  the  Pure Theory.

C hapter 9 , The Pure Theory o f  I n te r n a t io n a l  Law , shows how 

the  Pure Theory i s  extended beyond i t s  a p p lic a t io n  to  m unic ipal law 

d e a l t  w ith  in  p reced in g  c h a p te rs . In  p a r t i c u la r ,  i t  i s  shown th a t  

th e  Pure Theory can accep t in te r n a t io n a l  law as  law in  th e  t ru e  sense 

d e sp ite  th e  la c k  o f in s t i tu t io n a l i z e d  san c tio n s  and th e  so v e re ig n ty  

o f s t a t e s .  Thus, i t  i s  argued th a t  in te r n a t io n a l  law i s  a t  a 

r e l a t i v e l y  p r im itiv e  le v e l  o f law and th a t  a th eo ry  o f ’ j u s t  war* 

can p rov ide  the  n e ce ssa ry  le g a l  s a n c tio n s . A d isc u ss io n  o f so v er

e ig n ty  fo llo w s and i t  i s  shown th a t  a th e o ry  o f  so v e re ig n ty  i s  

p o s s ib le  which a llow s the  in te r p r e ta t io n  o f in te r n a t io n a l  law as 

g iven  by th e  Pure Theory. In  a d d it io n , th e re  i s  some d is c u s s io n  of
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th e  th e o r ie s  o f Morganthau and o f H a rt, bo th  of whom ho ld  th e o r ie s  

o f in te r n a t io n a l  law which have im p o rtan t s i m i l a r i t i e s  w ith  t h a t  o f 

th e  Pure Theory. F in a l ly ,  in  view o f the  h i s t o r i c a l  connexions 

between in te r n a t io n a l  law and n a tu r a l  law , i t  i s  shown how the  Pure 

Theory can accep t th e  form er w h ils t  c o n s is te n t ly  r e je c t in g  the  l a t t e r .

C hap ter 10, The Pure Theory in  the  C ourts , looks a t  th e  most 

im p o rtan t and c o n tro v e rs ia l  use o f the  Pure Theory in  a c tu a l  le g a l  

p ro ceed in g s . This in v o lv es  a d e ta i le d  s tudy  o f the  s o -c a lle d  

’C o n s t i tu t io n a l  C ases’ a r i s in g  in  Rhodesia a f t e r  U .D .I. In  p a r t i 

c u la r ,  a t t e n t io n  i s  devoted to  the  mi sun d erstan d in g  by the  c o u r ts  

o f K e lsen ’ s concep t o f Grundnorm. A f te r  an o u tlin e  o f th e  cases  

them selves, th e  e f f e c t s  o f the  m isunderstand ing  a re  dem onstra ted .

This in  tu rn  i s  shown to  undermine the  c r i t ic i s m s  of th e  Pure Theory 

provoked by th e  c a s e s . Once ag a in , in  answ ering c r i t i c i s m s ,  p re 

su p p o s itio n s  about le g a l  sc ien ce  and the  is /o u g h t  d i s t in c t io n  a re  

d em onstrated .

C hap ter 11, The Pure Theory and th e  Logic o f Law , d e a ls  w ith  

the  problem o f how f a r  lo g ic  i s  a p p lic a b le  to  a norm ative sc ie n c e , 

such as th e  Pure Theory c la im s to  be. In  p a r t i c u la r ,  a t te n t io n  i s  

drawn to  th e  d i f f i c u l t  s t r u c tu r a l  problem o f c o n f l ic t in g  norms.

This problem  i s  seen to  g en era te  a c o n f l i c t  between th e  Pure Theory’ s 

demands f o r  a  u n if ie d  sc ien ce  and f o r  one th a t  i s  pure o f  e v a lu a tio n , 

bo th  e n ta i le d  by th e  b a sic  p re su p p o s itio n s  a lre ad y  e v id e n t th ro u ^ io u t. 

K e lsen ’s d is c u s s io n s  o f th e  problem a re  compared and a re  shown to  

form a d i s t i n c t  a l t e r a t i o n  in  th e  Pure Theory. This ta k es  th e  form 

o f a  move from th e  a s s im ila t io n  o f lo g ic ,  which th re a te n s  th e  p u r i ty
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o f th e  th e o ry , to  i t s  ex p u ls io n . T his developm ent i s  shown to  fu r th e r  

e n t a i l  the  ex p u lsio n  o f the  rem nants o f n a tu r a l  law th eo ry  from the  

Pure Theory (and th e  re a f f irm a tio n  o f the  is /o u g h t d i s t i n c t io n ) ,  and 

th e  sa lv ag in g  o f a  n o tio n  o f u n if ie d  sc ien ce  th a t  i s  i n t r i n s i c a l l y  

l e g a l .  F in a l ly ,  some o b se rv a tio n s  on the  problems o f c o n f l ic t in g  

norms and on norm ative in fe re n c e  a re  o f fe re d .

C hapter 12, The Pure Theory o f E th ic s  , asks i f  th e re  can , 

indeed , be such a s u b je c t .  K e lsen ’ s th eo ry  o f  e th ic s  i s  examined 

in  re s p e c t  o f i t s  two p r in c ip le  c h a r a c te r i s t i c s :  i t s  em otivism  and

i t s  le g a lism . A lthough K elsen ’s th e o ry  i s  d is t in g u is h e d  from "that 

o f Ayer and S c h lic k , i t  i s  seen to  s u f f e r  the  normal d e fe c ts  o f 

L o g ica l P o s i t i v i s t  e th ic s .  Emotivism i s  r e je c te d .  Legalism  i s  

a lso  examined in  term s o f the  r e l a t i o n  o f law and m o ra lity .

K e lsen ’ s r e je c t io n  o f t r a d i t i o n a l  d i s t in c t io n s  between law and 

m o ra lity  a re  expounded, b u t h is  own d i s t in c t io n  -  co erc io n  -  i s  

shown as in s u f f i c i e n t  w ith o u t im plying th a t  law i s  a system  and 

th a t  m o ra lity  i s  n o t .  This alone d is t in g u is h e s  th e  two norm ative 

o rd e rs . K e lsen ’ s id e a  o f a Pure Theory an a ly s in g  m o ra lity  a s  a 

la w -lik e  system  i s ,  th e re fo re , r e je c te d .  As a r e s u l t  o f the  r e j e c t 

ion  o f i t s  c h ie f  c h a r a c te r i s t i c s ,  th e  Pure Theory o f E th ic s  i s  shown 

to  be u n te n a b le .

In  th e  C onclusion , a t te n t io n  i s  drawn to  the  p re su p p o s itio n s  

th a t  have u n d e r la in  the  Pure Theory and i t s  defence in  th e  main body 

of t h i s  t h e s i s .  As such, i t  r e tu rn s  to  th e  q u o ta tio n  from L aski and 

asks w hether th e  ’p o s tu la te s ’ o r  p re su p p o s itio n s  a re  ’unansw erab le’ .
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Two main p o s i t i v i s t  p re su p p o s itio n s  a re  g iven  and th e se  a re  

taken  as a n o tio n  o f sc ien ce  and an in s is te n c e  on the  is /o u g h t  

d i s t in c t io n  ( a t te n t io n  i s  focused p a r t i c u la r ly  on the  l a t t e r  p re 

s u p p o s it io n ) . Doubts a re  r a is e d  about th e  u lt im a te  s ta tu s  o f  the  

p re su p p o s itio n s . W hils t i t  i s  claim ed th a t  th ey  cannot be r e je c te d ,  

i t  i s  a lso  claim ed th a t  th ey  cannot be e x c lu s iv e ly  confirm ed. As 

such, th e  th e s i s  ends on th e  p o in t o f going beyond th e  Pure Theory 

and th u s  beyond th e  s u b je c t o f the  th e s i s  i t s e l f .

A s h o r t  b io g ra p h ic a l no te  on Hans K elsen i s  appended to  t h i s  

in tro d u c tio n .
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5
Hans K elsen: A b io g ra p h ic a l no te

Hans K elsen , d e sc rib ed  by Roscoe Pound as  ’u n q u estio n ab ly  the  

le ad in g  J u r i s t  o f h is  tim e*, was bom  in  Prague on O ctober 11 th , 

l 88l .  H is p a re n ts  were members o f th e  h ig h ly  c u ltu re d  Jew ish  

community in  Vienna which was to  in c lu d e  W ittg e n s te in  and Freud 

(who was a f r ie n d )  and many prom inent f ig u re s  in  th e  a r t s .  K elsen 

grew up in  th e  i n t e l l e c t u a l  atm osphere th a t  pervaded Vienna a t  the  

tu rn  o f th e  cen tu ry  and ob ta ined  a d o c to ra te  in  law a t  th e  U n iv e rs ity  

th e re  in  1906. A f te r  s tudy ing  a t  H eidelberg  and B e r lin , he re tu rn e d  

to  Vienna to  become a P riv a td o z e n t, o r tu to r ,  in  1911. At t h i s  tim e, 

he p u b lish ed  h is  f i r s t  m ajor work on law , the  *Hauptprobleme d er 

S ta a ts r e c h t^ le h re ' .  S ubsequently , K elsen  became an a s s o c ia te  p ro 

fe s s o r  a t  th e  U n iv e rs ity  in  I 918 and a f u l l  p ro fe s so r  in  1919 

(se rv in g  as Dean o f the  F a c u lty  in  1922-5). In  1920, K elsen was 

in v ite d  to  d r a f t  th e  C o n s ti tu tio n  o f A u s tr ia , which rem ains in  fo rce  

today . From th a t  tim e u n t i l  1929, K elsen served  as  Pemianent 

C o u nse llo r o f th e  A u stria n  Supreme C o u rt. During t h i s  p e rio d  he 

pu b lish ed  th e  *A llgem eine S ta a ts le h re  *(1925) and th e  T̂heorie G enerale 

du D ro it I n te r n a t io n a l  P u b l ic *(1928). K elsen became th e  le ad in g  

member o f  th e  Vienna School o f Law, a  group o f j u r i s t s  who shared  a 

neo-K antian  approach to  law and which in c lu d ed  A lfred  V erd lo ss,

J o se f  Kunz and A dolf M erkl. This school was contem porary w ith  the  

more famous V ienna C irc le ,  which in c lu d ed  C am ap, S ch lick  and 

Waismann. Both groups shared  an a n ti-m e ta p h y s ic a l s c i e n t i f i c ,  o r 

p o s i t i v i s t  approach to  th e o r e t ic a l  problem s. K e lsen ’s Vienna p e rio d  

ended in  1929 when he re s ig n ed  from the  Supreme C ourt in  the  wake of

5 . T his n o te  i s  based on the  v a rio u s  b io g ra p h ic a l w rit in g s  l i s t e d  in  
th e  b ib lio g ra p h y .
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se r io u s  co n tro v e rsy  between the  c o u r ts  and government over the  is su e  

o f C a th o lic  m arriag es . The fo llow ing  te n  y ears  were to  be u n s e t t le d  

by th e  r i s e  o f Nazism.

In  1950, K elsen accepted  a c h a ir  a t  th e  U n iv e rs ity  o f Cologne 

bu t w ith  th e  assum ption o f power by th e  N azis in  1955, K elsen , 

because o f h is  Jew ish  background and l i b e r a l  view s, was fo rced  to  

f le e  to  Geneva (having been deprived  o f h is  u n iv e r s i ty  p o s t ) . W hils t 

in  S w itze rlan d , K elsen  p u b lished  the  f i r s t  e d i t io n  of th e  *Reine 

R ech ts leh re  * (1954). In  1956 K elsen re tu rn e d  to  h is  b ir th p la c e  of 

Prague to  tak e  up the  C hair o f Public  I n te r n a t io n a l  Law a t  th e  

German U n iv e rs ity  th e re . This d e c is io n  was m ainly m otivated  by a 

d e s ire  to  make a s tand  a g a in s t  th e  spread  o f Nazi views amongst the  

Germans in  C zechoslovakia . This proved r a th e r  dangerous. K e lsen ’s 

in a u g u ra l le c tu re  was the  scene of N a z i- in sp ire d  v io len ce  and 

h e n ce fo rth  K e lsen ’s te ach in g  was l im ite d  to  a few s tu d e n ts  who 

braved th e  mounting p re s su re s  (h is  le c tu r e s  were on the  fo u n d a tio n s  

o f democracy) • In  the  days p reced ing  Munich, the  s i tu a t io n  grew 

in to le r a b le  and K elsen re tu rn e d  to  S w itzerland  where h is  fam ily  had 

rem ained th ro u g h o u t. With the  ou tbreak  o f war, K elsen c ro ssed  

E u ro p e ,e v e n tu a lly  a r r iv in g  in  the  U nited S ta te s  as a re fugee  in  1940. 

With Pound’s su p p o rt, he found employment a t  th e  Harvard Law School 

as a ’re s e a rc h  a s s o c ia te ’ b u t th e  u n iv e r s i ty  re fu sed  to  a llow  th i s  

arrangem ent to  c o n tin u e . F o r tu n a te ly , K elsen was o ffe re d  a c h a ir  

in  th e  Departm ent o f P o l i t i c a l  Science a t  th e  U n iv e rs ity  o f C a l i fo rn ia  

a t  B erkeley  in  1945 where he remained u n t i l  h is  re tire m e n t,  aged 70, 

in  1951 . During th i s  f r u i t f u l  and happy tim e, K elsen review ed h is  

th eo ry  in  the  l i g h t  o f th e  common law t r a d i t i o n  o f E n g lish  speaking
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c o u n tr ie s  which was a new experience  f o r  him. K elsen a lso  took 

accoun t o f contem porary American Realism  and th e  long  e s ta b lis h e d  

A u stin ia n  p o s i t i v i s t  t r a d i t io n .  (K elsen ’s p o s i t i v i s t  th e o ry  was 

developed in  ignorance o f A ustin  and Bentham’s sem inal w orks.)

This r e s u l te d  in  19^5 in  the  Ĝ eneral Theory o f Law and Sta^te,* which 

re v is e d  and summarized the  e a r l i e r  *Allgem eine S ta a ts le h re ^  ^Jheorie 

G enerale du D ro it In te rn a t io n a l  P u b lic*and ’Rheine R e c h ts le h re .^

T i is  s ta tem en t o f K elsen ’s th eo ry  was supplem ented by th e  d e f in i 

t iv e  second e d i t io n  o f the  *Rheine R e c h ts le h re ’which appeared in  

E n g lish  in  I 967 . The p u b lic a tio n  o f t h e ’G eneral Theory’in  194-5 

co in c id ed  w ith  K e lsen ’s adoption  of American c i t iz e n s h ip .

K elsen  remained a c tiv e  in  debate  a f t e r  h is  re t ire m e n t.  H art, 

v i s i t i n g  K elsen  in  I 965, c a l le d  him ’ the  most s tim u la tin g  w r i te r  

on a n a ly t ic a l  ju risp ru d en ce  of our day ’ , an assessm ent o f  some 

w eight coming from someone who m ight la y  c laim  to  the  same t i t l e .  

A part from h is  p u b lic a tio n s  in  law, K elsen a lso  w rote w idely  on 

an th ropo logy , p o l i t i c s ,  psychology and th eo lo g y .

K elsen  d ied  on A p ril  19 th , 1975, aged 92.
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C hapter 1 

K elsen’s C ritiq u e  o f  N a tu ra l Law

K elsen ’ s rem arks on n a tu ra l  law a re  s c a t te re d  th roughou t h is  

w r i t in g s , where K elsen f irm ly  r e j e c t s  th a t  th eo ry  which he sees  as 

q u ite  opposed to  h is  own. Indeed, the  p u r i ty  o f the  Pure Theory o f 

Law c o n s is ts  in  p a r t  o f i t s  firm  r e je c t io n  o f any elem ent ta in te d  

by n a tu r a l  law . In  o rd e r to  a p p re c ia te  f u l l y  K e lsen ’s c r i t ic i s m s  

o f n a tu r a l  law th eo ry  i t  i s  e s s e n t ia l  to  c o n s tru c t a c r i t iq u e  from 

h is  v a rio u s  rem arks on the su b je c t and from sources where he d e a ls  

w ith  th e  problem  more f u l l y .  A lthough such a c r i t iq u e ,  once 

o b ta in ed , w i l l  be ap p lied  in  d e t a i l  to  K an t’s th eo ry  o f law in  the  

fo llo w in g  c h a p te rs , i t  w i l l  become ap p aren t th a t  Kant cannot u n re 

se rv ed ly  be considered  as a ty p ic a l  n a tu ra l  law t h e o r i s t .  Indeed, 

i t  w i l l  be argued th a t  Kant re p re se n ts  a t  once a p e r fe c t io n  and a 

d is s o lu t io n  o f the  t r a d i t io n  of n a tu ra l  law th eo ry . Moreover, i t  

w i l l  be shown how K elsen’ s own th eo ry  b u ild s  on the  h e r ita g e  o f 

K ant, re p re se n tin g  the  com pletion o f the  C r i t i c a l  Philosophy in  

th e  sphere  o f law .

I n i t i a l l y  a g en era l account o f n a tu ra l  law th eo ry  w i l l  be given 

in  term s o f i t s  c e n tr a l  c h a r a c te r i s t i c s ,  which, d e sp ite  the  g re a t  

d iv e r s i ty  o f  n a tu ra l  law th in k in g , can be con sid ered  common to  a l l  i t s  

fo rm u la tio n s . K e lsen ’ s c r i t ic is m s  w i l l  then  be assem bled and addressed  

to  th e se  c h a r a c t e r i s t i c s ,  thus p re se n tin g  a g en e ra l c r i t i q u e .  In  doing 

t h i s ,  a t t e n t io n  w i l l  be drawn to  how K e lsen ’s c r i t ic i s m s  presuppose 

c e n t r a l  d o c tr in e s  o f the  Pure Theory, thus showing how i t  was con

ceived  to  meet d e f ic ie n c ie s  in  n a tu ra l  law . D iscussion  o f  th ese
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d o c tr in e s  w i l l  be postponed u n t i l  th e  Pure Theory i s  considered  

in  d e t a i l .  The s t r a te g y  adopted i s  th u s  le s s  to  defend n a tu ra l  

law from a n a tu ra l  law s ta n d p o in t as to  show th e  im portance of 

p re su p p o s itio n s  made by th e  Pure Theory i t s e l f .  However, from 

K elsen ’ s c r i t ic i s m s  i t  w i l l  be shown how the  d e f ic ie n c ie s  o f 

n a tu ra l  law may be rem edied.

K e lsen ’s c r i t iq u e  o f n a tu ra l  law th e o ry  w i l l  be con sid ered  in  

r e s p e c t  o f the  dua l a sp e c t o f the  r e la t io n s h ip  between n a tu ra l  law 

and p o s i t iv e  law: th a t  i s ,  both  how p o s i t iv e  law se rv es  n a tu ra l

law and a ls o  (n o t e x p l i c i t  in  n a tu ra l  law th eo ry ) how n a tu ra l  law 

se rv es  p o s i t iv e  law . T his c o n s id e ra tio n  w i l l  dem onstrate  how n a tu ra l  

law re q u ire s  p o s i t iv e  law to  a c tu a liz e  i t  and in  tu rn  how p o s it iv e  

law r e q u ire s  n a tu ra l  law to  le g it im iz e  i t .  The d u a l r e la t io n s h ip  w il l  

be d iscu ssed  s p e c i f ic a l ly  w ith  re fe re n c e  to  K an t’s Ju risp ru d en ce  in  

the  succeeding  two c h a p te rs ;  here  , d is c u s s io n  w i l l  be in  g en e ra l 

term s.

The d iv e r s i ty  o f n a tu r a l  law bo th  e x p la in s  and r e s u l t s  from 

i t s  p e r s is te n c e ;  the  s u rv iv a l o f  id e a s  i s  n o t a  r e s u l t  o f t h e i r  t r u th  

but o f t h e i r  am biguity . Indeed, the  su rv iv a l o f n a tu r a l  law th eo ry  i s  

such th a t ,  h i s t o r i c a l l y ,  most th in k in g  about law has bo m ë   ̂ n a tu ra l  

law com plexion. I t  i s  o n ly  w ith  the  emergence o f A u s tin ’s Ju risp ru d en ce  

th a t  a f i n a l  break from n a tu r a l  law th e o ry  i s  e f f e c te d .
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Elem ents o f n a tu r a l  law th in k in g  can be found amongst the  

Greeks and th u s  amongst th e  f i r s t  sp e c u la tio n  on the  s u b je c t o f law . 

For example, A n tigone’ s c o n fro n ta tio n  w ith  Cleon in  S ophocles’ drama^ 

ap pea ls  beyond p o s i t iv e  law, ’l  d id  n o t th in k  your e d ic t s  s tro n g  

enough to  o v e rru le  th e  u n w ritte n  laws o f god and heaven, you being 

only  a man’ . The ’R ep u b lic ’ d e sc r ib e s  a world o f forms which e th ic 

a l l y  r e l i e s  f o r  i t s  argument on a n a tu r a l  d iv is io n  o f v i r tu e s  in  

men’s so u ls  and in  s o c ie ty .  A r i s to t le  a lso  d isc u sse s  in  the 

’Nicomachean E th ic s ’ c e r ta in  n a tu ra l  r ig h t s  d is t in g u is h e d  from 

convention  and a ls o ,  in  th e  ’R h e to r ic ’ ,^  he d is c u s se s  an unchanging 

n a tu ra l  law . However, i t  i s  dangerous in  r e t r o s p e c t iv e ly  seek ing  

sources fo r  n a tu r a l  law , to  b u ild  too  much on th e se  exam ples. More 

se c u re ly  i t  can be s a id  th a t  n a tu ra l  law comes in to  i t s  own in  Roman 

tim es w ith  th e  work o f C ice ro , the  u n iv e rs a l  em pire, the  r a t io n a l  

elem ents o f S to ic ism  and th e  in c o rp o ra tio n  o f a n a tu ra l  law th eo ry  

in to  th e  Roman Codes. Even so , some su sp ic io n  must be roused by 

the  r h e to r i c a l  ro o ts  o f n a tu r a l  law; t h a t  i t  i s  fo rm ulated  by the

g r e a te s t  o f  a l l  rhetor* ic ia n s ,  C icero , and by i t s  p a r t i a l l y
4

r h e to r ic a l  use in  th e  Codes. With th e  developm ent of C h r is t ia n  

theo logy , n a tu r a l  law flow ered  anew. There n a tu r a l  law comes to  be 

r e la te d  to  d iv in e  law and im p l ic i t  in  r a t io n a l  c re a tu re s  le a d in g  them 

to  ends cu lm in a tin g  in  th e  knowledge o f God. C h r is t ia n  n a tu r a l  law

1. Sophocles, A ntigone, I 58 .
2 . A r i s to t l e ,  Nicomachean E th ic s , 1134 b.

3 . A r i s to t l e ,  R h e to ric , 1373 b.
4 . See th e  d is c u s s io n  in  A .P. d ’E n trêv e s . N a tu ra l Law, c h a p te r  1.
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reached a h ig h  p o in t  in  the  work o f Aquinas and th e  a s s e r t io n  th a t  

p o s i t iv e  law c o n tra ry  to  n a tu ra l  law was no lo n g er tru e  law ^ (a 

pow erful weapon used by the  Church a g a in s t  s e c u la r  r u l e r s ) . However, 

by the  sev en teen th  cen tu ry , n a tu r a l  law th eo ry  began to  become in c re a s 

in g ly  s e c u la r .  Tliis i s  seen in  G ro tiu s  who d ispensed  w ith  th e  id ea  

of a commander o f n a tu ra l  law - a s s e r t in g  th a t  n a tu ra l  law was v a lid  

even i f  God d id  n o t e x i s t .^  D esp ite  t h i s ,  i t  i s  Hobbes who re p re 

se n ts  a  new d e p a r tu re  which in au g u ra ted  a new type o f th eo ry  based 

on th e  fundam ental r ig h t  o f s e l f  p re s e rv a tio n . Indeed , Hobbe^s th eo ry  

i s ,  in  r e t r o s p e c t ,  m arkedly p o s i t i v i s t  in  te n o r  (which accompanies 

the  r i s e  o f th e  modem s t a t e ) .  A le s s  c o n se rv a tiv e  and more r a t io n 

a l i s t  developm ent came w ith  Rousseau and th e  id e a  o f n a tu r a l  r ig h t s  

o r r ig h t s  o f  man (becoming a d o c tr in e  fo r  th e  tra n s fo rm a tio n  of 

s o c ie ty ) .  More re c e n t ly  th e re  has been a s tro n g  r e v iv a l  in  n a tu ra l  

law th e o ry  a f t e r  a  p e rio d  o f p o s i t i v i s t  ascendancy. H iis  r e v iv a l  has 

come as a consequence of the  a lle g e d  f a i lu r e  o f p o s itiv ism  to  d e te r  

the  r i s e  o f Nazism. This c re a te d  a  d e s ir e  to  secu re  a s tan d a rd  by 

which Nazi law m ight be deprived  o f i t s  s ta tu s  as  law, th e reb y  

removing a le g a l  o b lig a tio n  to  obey i t .

Each epoch o f sp e c u la tio n  has produced i t s  own n a tu r a l  law 

d eep ly  in te r fu s e d  w ith  the  id e a s  then  p re v a le n t .  In  t h i s  l i g h t  i t  

canno t be tak en  f o r  g ran ted  th a t  th e re  i s  an e s s e n t ia l  c o n tin u ity  o f

5 . A quinas, Summa Theologica, prim a secundae, que. 95j a r t .  2 . 
'And i f  a  human law i s  a t  v a rian ce  in  any p a r t i c u la r  w ith  the 
n a tu r a l  law , i t  i s  no lo n g e r l e g a l ,  b u t r a th e r  a c o rru p tio n  of 
l a w ',  c . f .  S t .  A ugustine I ,  De L ibero  A r b i t r io , 5> c i te d  
H a rt, The Concept o f Law, 8 .

6 . Supra, n o te  4 , 51*
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n a tu r a l  law th eo ry  from w r i te r  to  w r i te r ,  from epoch to  epoch. 

N e v e rth e le ss , i t  seems p o s s ib le  to  e s ta b l i s h  c e r ta in  common form al 

c h a r a c te r i s t i c s  which form the  core  o f  th e  th eo ry  d e sp ite  re s e rv a 

t io n s ,  (e s p e c ia l ly  in  reg a rd  to  Hobbes).

G en era lly , n a tu r a l  law i s  h e ld  to  be 'g iven* in  th a t  i t  i s  a 

source t h a t  i s  independent of p o s i t iv e  law and, indeed , o f human 

a t t i t u d e s .  I t  th u s  c la im s to  be o b je c t iv e ly  t r u e .  I t s  v a l id i t y  

r e s t s  on m etaphysica l o r r e l ig io u s  p rem ises, w hether having  the  

a lle g ia n c e  o f humanity o r n o t .  I t  i s ,  however, a s c e r ta in a b le  by 

men g e n e ra lly  -  by means o f th e  f a c u l ty  o f reason  common to  a l l  men. 

Reason i s  ab le  to  apprehend the  n a tu ra l  law as 's e l f - e v id e n t '  much 

as th e  American D e c la ra tio n  o f Independence h e ld  c e r ta in  ' t r u t h s '  

to  be. N a tu ra l law can a ls o ,  i t  i s  o c c a s io n a lly  h e ld , be apprehended 

by d i r e c t  re v e la t io n  ( in  C h r is t ia n  w r i te r s )  o r by in tro s p e c t io n  of 

human n a tu re  (Hobbes), a lthough  th e  l a t t e r  i s  more the  s ta tem en t o f 

a method than  the  s ta tem en t o f a system  o f law s.

Hie n a tu re  o f n a tu r a l  law i s  g e n e ra lly  h e ld  to  c o n s is t  o f 

c e r ta in  laws o r t r u th s ,  s e l f - e v id e n t ,  sim ple and o f the  h ig h e s t  le v e l  

o f g e n e r a l i ty .  (As T o lsto y  s a id , ' a l l  the  g re a t  t r u th s  a re  s im p le '.)  

Hie a b so lu ten e ss  o f t h i s  concep t c le a r ly  has g re a t  em otional power 

m eeting th e  d e s ire  f o r  o rd e r  and permanence am idst change. ( 'A l l  

th in g s  t r a n s i to r y ,  b u t a s  symbols a re  s e n t ' . )  Indeed , th e re  i s  an 

obvious a f f i n i t y  w ith  th e  laws o f n a tu re  -  th e  t r u th  d isco v ered  by 

sc ie n c e . (T ru th  ag a in  being  considered  a b so lu te  and unchanging.

As D 'E n trèves p o in ts  o u t, n a tu re  in  an o th e r sense as a  m etaphor

7 . I b i d . ,  11.
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su g g es ts  I n e v i t a b i l i t y  and f i n a l i t y ) • The a p p lic a t io n  o f th ese  

t r u th s  i s  supposedly a m a tte r  o f reaso n , g e n e ra lly  o f a  d ed uctive  

k in d , whereby low er maxims a re  deduced from axioms which, as in  

m athem atics -  a much favoured model -  a re  co n sid ered  s e l f  e v id e n t. 

A l te rn a t iv e ly ,  i t  m ight be he ld  t h a t  th e  deduction  i s  unnecessary  

because th e  a p p lic a tio n  m ight a lso  be s e l f  e v id e n t and th e re fo re  

im m ediate. In  s h o r t ,  an ag en t may know th a t  an a c t  sim ply i s  o r 

i s  n o t in  accordance w ith  n a tu ra l  law .

The v a l id i ty  of n a tu ra l  law i s  taken  as  r e s u l ta n t  on i t s  s e l f 

ev idence , f a i lu r e s  to  comply being due to  i r r a t i o n a l i t y ,  ignorance 

o r s in  (presum ably w idespread c o n d it io n s ) .  O b lig a tio n  tends to  r e s t  

on the  n e c e s s i ty  o f n a tu ra l  law to  the  f u l f i l lm e n t  o f human n a tu re  

o r tru e  purpose, perhaps g iven  by God. The u lt im a te  form would be 

som ething l ik e  K a n t's  n o tio n  of the  'h o ly  w i l l '  where to  know the
g

good i s  to  w i l l  i t .  G enera lly  a view o f  human n a tu re  as flaw ed, 

fo llo w in g  the  f a l l ,  b u t p e r f e c t ib le ,  seek ing  s a lv a tio n  (o r t h e i r  

s e c u la r  c o u n te rp a r ts )  i s  in d ic a te d . H iis  touches on an im p o rtan t 

d i f f i c u l t y  which i s :  why, in  th e  l i g h t  o f such overwhelming t r u th ,

men p e r s i s t  in  p e rv e rse ly  doing o th e rw ise . The e x is te n c e  o f th i s  

problem in tro d u ce s  the  mark o f m an's s in  -  p o s i t iv e  law .

Because o f th e  s e l f  evidence o f n a tu r a l  law i t  can se rv e  as a 

s tan d a rd  by which p o s it iv e  law, in  i t s  p o v e rty , may be Judged. In  

f a c t ,  because the n o tio n  o f  le g a l  v a l id i t y  i s  e n t i r e ly  a b se n t, 

o b lig a tio n  r e s t s  s o le ly  on moral v a l id i t y  as  su p p lied  by n a tu r a l  

law . Hence the  v a l id i ty  o f a p o s i t iv e  law i s  seen as r e s t in g

8 . See H .J . Paton. The C a te g o ric a l Im p e ra tiv e , 46.
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e n t i r e ly  on an e x tr a - p o s i t iv e  s tan d a rd . I f  a law f a i l s  t h i s  s ta n 

dard  th en  i t  may be n ecessa ry  and s u f f i c i e n t  to  ren d e r i t  in v a lid  

o r 'non -law * . I f  a law m atches th i s  s tan d a rd , then  t h i s  may be 

n e ce ssa ry  and s u f f i c i e n t  to  ren d e r i t  a s  law . According to  n a tu ra l  

law th e o ry , th e  r e la t io n s h ip  w ith  p o s i t iv e  law i s  n o t an index o f 

the  inadequacy o f n a tu ra l  law , bu t o f men. As such, p o s i t iv e  law 

f u l f i l l s  an im p o rtan t, b u t d e r iv a t iv e ,  fu n c tio n  under su p e rv is io n  

o f n a tu r a l  law . This r e la t io n s h ip  w i l l  be d iscu ssed  s h o r t ly .

Having o u tlin e d  in  th e  b ro a d e s t te rm s, th e  e s s e n t ia l s  o f n a tu ra l  

law th e o ry , i t  i s  now p o s s ib le  to  c o n sid e r K e lse n 's  c r i t iq u e  o f 

them.

I I

According to  th e  c h a r a c te r is a t io n  above, th re e  m ajor s e ts  o f 

c h a r a c te r i s t i c s  a re  d is c e r n ib le .  In  K e lse n 's  view, each o f th e se
9

re p re s e n ts  a problem f o r  any c o n s is te n t  th eo ry  o f n a tu ra l  law .

For th e  sake of c l a r i t y ,  th e se  w i l l  be d e a l t  w ith  s e p a ra te ly , 

a llliough  each in v o lv e s  th e  o th e r  and a l l  demand a common so lu tio n , 

These problem s may be s ta te d  as (1) problem s o f the  source -  how 

do we know n a tu r a l  law i s  v a lid ?  (2 ) problems o f  in d iv id u a tio n  - 

what i s  th e  r e la t io n s h ip  between n a tu r a l  laws? How a re  th ey  

c o n c re tiz ed ?  (3 ) problem s o f e f f ic a c y  -  how i s  n a tu r a l  law made

9 . W h ils t I  b e lie v e  t h i s  c l a s s i f i c a t i o n  i s  im p l ic i t  in  K elsen , 
I  should em phasise t h a t  I  am u s in g  i t  here  e x p l i c i t l y  to  
p rov ide  the  c l e a r e s t  s t ru c tu re  to  K e lse n 's  c r i t i q u e .
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e f f e c t iv e ?  The s im i la r i ty  to  H a r t 's  th e o ry  o f the  th re e  d e f ic ie n c ie s  

o f a p r e - le g a l  s y s t e m , i . e .  i t  i s  u n c e r ta in , i t  i s  s t a t i c  and i t  i s  

i n e f f i c i e n t ,  i s  n o t a c c id e n ta l .  I t  w i l l  be seen in  c h a p te r  8 th a t  in  

H a r t 's  view , as a p o s i t i v i s t ,  n a tu ra l  law may be co n sid ered  as  p re -  

l e g a l .  (There i s  a lso  a lo o se  resem blance to  the  t r a d i t i o n a l  l e g i s 

la t iv e - ju d ic ia l - e x e c u t iv e  c l a s s i f i c a t i o n .  This c l a s s i f i c a t i o n  m ight 

prove m is lead in g , s ta te d  in  t r a d i t i o n a l  term s as  m u tua lly  ex c lu s iv e  

i n s t i t u t i o n s  which re p re se n t s p e c if ic  s o lu tio n s  r a th e r  than  term s o f 

th e  problem s them selves. For example, as w i l l  be seen , i t  i s  common 

to  K elsen  and H art th a t ,  e .g . ,  judges have bo th  a l e g i s l a t i v e  and ju d i 

c i a l  fu n c tio n . ) With re s e rv a t io n , th e  c l a s s i f i c a t i o n  can now be 

employed to  fo rm ulate  K e lse n 's  c r i t iq u e  o f n a tu r a l  law .

1 . The source o f n a tu ra l  law

How a re  we to  know what i s  n a tu ra l  law? The answer v a r ie s  

depending on which w r i te r  we choose. I t  may be immanent in  n a tu re , 

in  human re a so n , in  God's w i l l  and so on. This em barras de r ic h e s s e s ,  

some m u tu a lly  e x c lu s iv e , i s  a r e s u l t  o f som ething K elsen re p e a te d ly  

p o in ts  to  in  n a tu ra l  law th e o ry  -  i t s  sh ee r d iv e r s i ty .  I t  can be 

seen th a t  d e s p ite  a few c h a r a c te r i s t i c s  o f a  form al n a tu re , n a tu ra l  

law i s ,  tak en  in  a l l ,  a d iv e rse  confusing  phenomenon. Now, o f co u rse , 

i t  i s  easy  to  p o in t to  c o n f l ic t in g  th e o r ie s  in  a t r a d i t i o n  as evidence

10. H a rt, The Concept o f Law, 89-91* I t  should  be p o in ted  o u t th a t ,  
even i f  in d iv id u a tio n  and enforcem ent cou ld  be lo o s e ly  in c luded  
as th e  'a p p lic a tio n *  o f law , th ey  a re  d i s t i n c t  o p e ra tio n s , e .g .  
a law cou ld  be in d iv id u a te d  y e t n o t be e n fo rced . In d iv id u a tio n  
i s  taken  to  be a way o f b reak ing  up law in to  u n i t s  to  serve  v a r
io u s  fu n c tio n s ; c l a s s i f i c a t i o n ,  p r a c t i c a l  a p p l ic a t io n , to  
e x h ib i t  r e la t io n s h ip s ,  e t c .  O bviously the  im p o rtan t in d iv id u a 
t io n  i s  done by the  system  i t s e l f .  However, t h i s  does n o t ru le  
o u t in d iv id u a tio n  by s c i e n t i s t s  to  e x h ib i t  d i f f e r e n t  a s p e c ts .
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o f i t s  in co h eren ce . P o s itiv ism  i t s e l f  could  be r e je c te d  on the

grounds t h a t  some a d h eren ts  ho ld  command th e o r ie s  o f law w h ils t

o th e rs  ho ld  r u le  th e o r ie s .  O rd in a r ily  t h i s  would be a weak argum ent,

b u t a g a in s t  n a tu r a l  law th eo ry  i t  has g re a t  fo rc e , fo r  n a tu ra l  law

cla im s to  be a b so lu te  and s e l f  e v id e n t, c la im s ab sen t from P o s itiv ism .

We m ight rea so n ab ly  f e e l  e n t i t l e d  to  g e n e ra l agreem ent on i t s  n a tu re ,

a lth o u g h  t h i s  would h a rd ly  e n t a i l  o b je c t iv i ty .  But when we f in d  none

amongst t h e o r i s t s  what hope i s  th e re  fo r  th e  r e s t  o f mankind? Such

problem s a re  in c re a se d  when i t  becomes e v id e n t th a t  n o t j u s t  th e

source b u t, even more so , the  a c tu a l  c o n te n ts  o f n a tu r a l  law a re

s u b je c t  to  d i s p u t e , Thi s i s  f a t a l  to  a  th eo ry  which c la im s to  be

o b je c t iv e .  Taken a g a in s t  n a tu ra l  law as  a  whole, t h i s  c r i t i c i s m

i s  d e v a s ta t in g , u s in g  th e  th e o ry 's  very  fe c u n d ity  to  undermine i t s

c la im s. However, t h i s  w i l l  obv iously  f a i l  to  r e f u te  an in d iv id u a l

th e o ry  i f  i t  i s  in t e r n a l ly  c o n s is te n t .  Moreover, th e re  may be

s tro n g  rea so n s  fo r  p r e fe r r in g  one th eo ry  r a th e r  th an  o th e rs  w ith

which i t  c o n f l i c t s .  This p o in t would le av e  K elsen  w ith  th e  ta sk  of

r e f u t in g  each  n a tu r a l  law th eo ry  s e p a ra te ly . In  f a c t ,  K elsen under-
12ta k e s , a t  l e a s t  in  o u t l in e ,  such a s te p  by s te p  r e f u ta t io n ,  in c lu d 

in g  th e o r ie s  based on e v o lu tio n  and laws o f h is to r y  such as Marxisra^^ 

in  a d d it io n  to  the  more t r a d i t i o n a l  v a r i e t i e s .  However, an a l te r n a t iv e  

s t r a te g y  emerges when i t  becomes c le a r  t h a t  th e re  i s  an incoherence 

even a t  th e  g e n e ra l le v e l  o f c h a r a c te r i s t i c s  common to  th e  v a rio u s

11. See e . g . ,  th e  d is c u s s io n  o f Hobbes, Pufendorf and Locke a t  th e  
end o f  t h i s  c h a p te r , in f r a .

12 . K elsen , What i s  J u s t i c e ? , 1 .

13 . See e . g . ,  i b i d . ,  15 -6 .
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th e o r ie s .  Before d isp la y in g  th i s  incoherence , i t  i s  w orth o u t

l in in g  K e lse n 's  account o f th e  u n d e rly in g  p re su p p o s itio n s  o f 

n a tu r a l  law .

14K elsen p o in ts  ou t th a t  o r ig in a l ly  n a tu ra l  ev en ts  were exp la ined  

on the  model o f human law s and s o c ia l  behaviour p ro je c te d  onto  the  

u n iv e rse  o f n a tu re . (A mode o f  thought s t i l l  p e r s i s t in g  in  some 

s o c ie t ie s  as  a n th ro p o lo g is ts  a t t e s t . )  Thus, t r e e s ,  s tream s, rocks 

and so on a re  th e  abode o f  s p i r i t s  which, as anthropom orphic ag en ts , 

were re sp o n s ib le  fo r  n a tu r a l  ev en ts  (and even acco rd ing  to  Ovid, 

th e  r e s u l t  o f human m etam orphosis). However, w ith  th e  developm ent 

o f the  n o tio n  of c a u s a l i ty ,  th ese  'e x p la n a t io n s ' became redundan t.

But, d e s p ite  th e  developm ent o f th e  s c i e n t i f i c  w orld-view , a  r e s i 

du a l b e l i e f  in  a w i l l  o r  purpose in  n a tu re , o r in  f a te  o r a d iv in e  

w i l l  rem ained pow erfu l. Somewhat p a ra d o x ic a lly , th e  ve ry  success 

o f n a tu r a l  sc ien ce  has m ain ta ined  th e  d e s ir e  to  d isc o v e r  laws th a t  

a re  immanent in  n a tu re  and o b lig a to ry  on men. Such laws a re  then  

h e ld  to  p a r a l l e l  th e  law s o f n a tu re  d isco v ered  by sc ie n c e , a lthough  

i t  i s  adm itted  t h a t  humans a re  f re e  to  obey o r d isobey  them in  a 

way th a t  n a tu r a l  o b je c ts  a re  n o t .  The c la s s ic  s ta tem en t o f t h i s  

i s  B la c k s to n e 's . 'T h is  w i l l  o f h is  maker i s  c a l le d  th e  law o f 

n a tu re . For as God, when He c re a te d  m a tte r , and endued i t  w ith  a 

p r in c ip le  o f m o b ility , e s ta b lis h e d  c e r ta in  ru le s  f o r  the  p e rp e tu a l 

d i r e c t io n  o f th a t  m otion; so when He c re a te d  man, and endued him 

w ith  f r e e  w i l l  to  conduct h im se lf  in  a l l  p a r t s  o f l i f e .  He l a id  down

14. K elsen , The Emergence o f the  C ausal Law from th e  P r in c ip le  o f 
R e tr ib u tio n , passim . Here th e re  a re  some echoes o f Com te's 
d iv is io n  o f r e l ig io u s -m e ta p h y s ic a l - s c ie n t i f ic  s ta g e s  to  th e  
growth o f  knowledge.
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c e r ta in  immutable laws o f human n a tu re , whereby th a t  f r e e  w i l l  i s  

in  some degree re g u la te d  and r e s t r a in e d ,  and gave him a lso  the  

f a c u l ty  o f reaso n  to  d isco v e r the p u rp o r t o f those  laws . . .

Views such as B la ck s to n e 's  a re  undoubtedly  u n s c ie n t i f i c ,  bu t 

a re  th ey  n e c e s s a r i ly  fa l la c io u s ?  K e lse n 's  answer i s  in  th e  a ff irm a 

t i v e .  There a re  s e v e ra l reaso n s fo r  th i s  which a re  a l l  d e riv ed  from 

b asic  p o s i t i v i s t  p re su p p o s itio n s .

P r im a rily  n a tu ra l  law th eo ry  i s  f a l la c io u s  because a l l  i t s  

v a r i e t i e s  c o n ta in  i l l e g i t im a te  d ed uctions of v a lu es  from f a c t s  

(o r 'o u g h ts ' from ' i s ' ) .  This d i s t in c t io n  w i l l  p la y  a  c r u c ia l  ro le  

in  K e ls e n 's  th eo ry  and d is c u s s io n s  abou t i t .  K elsen r e f e r s  to  i t  

as an 'irrem o v ab le  d u a lism ' and i t  forms a c e n tr a l  te n e t  o f p o s i t i 

vism in  law and e l s e w h e r e . A s  th i s  d i s t in c t io n  d e riv e s  in  i t s  

most d e v a s ta tin g  form from the  c e le b ra te d  passage in  th e  ' T re a tis e  

o f Human N a tu re ' ,  Hume's i ro n ic  rem arks a re  w orth y e t  an o th er 

q u o ta tio n .

I  cannot fo rb e a r  adding to  th e se  reaso n in g s  an 
o b se rv a tio n , which may, p erhaps, be found o f some 
im portance . In  ev ery  system o f m o ra lity , which I  
have h i th e r to  met w ith , I  have always rem ark 'd , 
t h a t  th e  au th o r proceeds f o r  some tim e in  the  
o rd in a ry  way o f reaso n in g , and e s ta b l is h e s  the  
being  o f a God, o r  makes o b se rv a tio n s  concern ing  
human a f f a i r s ;  when o f a sudden I  am s u r p r iz 'd  
to  f in d , th a t  in s te a d  o f th e  u su a l co p u la tio n s  
o f p ro p o s it io n , and i s  n o t ,  I  meet w ith  no
p ro p o s itio n  t h a t  i s  n o t connected w ith  an ought, 
o r  an ought n o t . T his change i s  im p e rc ep tib le ;

15 . B lacks to n e . Commentaries on the  Laws o f  England, In tro d u c tio n , 
s s .36- 9 .

16 . K elsen , The Foundation  o f the  Theory o f N a tu ra l Law, I I 6 .
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b u t i s ,  however, o f the  l a s t  consequence. For as 
t h i s  ought o r  ought n o t, e x p re sses  some new r e l a 
t io n  o r a f f irm a tio n , * t is  n e ce ssa ry  t h a t  i t  shou 'd  
be o b se rv 'd  and e x p la in 'd ;  and a t  th e  same tim e 
th a t  a  reason  should be g iven , fo r  what seems 
a l to g e th e r  in c o n ce iv ab le , how t h i s  new r e la t io n  
can be a  d eduction  from o th e rs ,  which a re  e n t i r e ly  
d i f f e r e n t  from i t .  But as a u th o rs  do n o t commonly 
use t h i s  p re c a u tio n , I  s h a l l  presume to  recommend 
i t  to  th e  re a d e rs ;  and am persuaded , th a t  t h i s  sm all 
a t t e n t io n  wou'd su b v ert a l l  th e  v u lg a r system s of 
m o ra li ty  . . .  17

Now, d e s p ite  th e  co n tro v e rsy  about th e  in te r p r e ta t io n  o f th i s  

passage and w hether Hume h im se lf observed th e  d i s t in c t io n  made
18th e r e in ,  i t  canno t be doubted th a t  i t  has been found o f more than 

'some im p o rtan ce ' .  K elsen u ses  the  d i s t in c t io n  on the  'v u lg a r  system ' 

o f n a tu r a l  law , a lth o u g h  d o u b tle ss  he adopted the  p r in c ip le  n o t 

d i r e c t l y  from Hume, bu t through K ant. For K elsen, from th e  f a c t  

th a t  n a tu re  n o th in g  fo llo w s w hatever about how th in g s  ought to  

be. T his i s  s im i la r ly  t ru e  o f human n a tu re ;  fo r  example, from the 

f a c t  t h a t  man has reason  i t  does n o t fo llo w  th a t  he ought to  l iv e  

in  accordance w ith  i t .  This a lso  a p p lie s  to  G od's commands f o r ,  

even were we assu red  o f t h e i r  e x is te n c e , from th a t  alone i t  would 

n o t fo llow  th a t  we ought to  obey them. That t h i s  occurs in  n a tu ra l  

law th e o ry  i s  e v id e n t in  th e  very  usage o f 's o u r c e ' o f law now under 

c o n s id e ra tio n . For so u rce , o r i t s  synonyms, i s  taken  am biguously as 

h i s t o r i c a l  o r ig in  and as reason  fo r  v a l id i ty ,  t h a t  i s  -  a s  bo th  a f a c t  

and a v a lu e . Because n a tu r a l  law does n o t make th i s  d i s t in c t io n ,  the  

e s ta b lish m e n t o f a  source in  the  form er sense i s  a lso  taken  as  a

17 , Hume, A T re a tis e  o f Human N atu re , 521.

18 . See e .g .  W.D. Hudson ( e d .) .  Hie Is-O ught Q uestion , p a r t  one.
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source in  the  l a t t e r .  In  consequence o f th ese  c o n s id e ra tio n s , 

K elsen b e lie v e s  n a tu ra l  law flo u n d e rs  in  the  lo g ic a l  g u lf ;  from 

f a c t s  on ly  f a c t s  fo llo w , from v a lues on ly  v a lu e s .

K elsen  a lso  employs a v e rs io n  o f th e  is /o u g h t  d i s t in c t io n  to  

make a f u r th e r  d i s t in c t io n  in  th e  a c tiv e  mode. This d i s t in c t io n  i s  

between c o g n itio n  and v o l i t io n  o r knowing and w il l in g .  These term s 

correspond  r e s p e c tiv e ly  to  f a c ts  and v a lu e s . U nless th ey  a re  k e p t 

d i s t i n c t ,  K elsen  su g g es ts , t r u t h  w il l  become dependent on what we 

w ish to  be tru e  and th e reb y  cease  to  be t r u e .  This i s  taken  in  the  

obverse to  mean th a t  reason  (taken  as c o g n itio n )  canno t c re a te  

v a lu e s . But i f  va lu es  a re  n o t a p roduct o f reaso n , th ey  a re  a 

p ro d u c t o f w i l l ,  and t h i s  can only  mean th a t  th ey  a re  r e l a t i v e  to  

the  w i l l  in v o lv ed . U nlike c o g n itio n , which can g ive us o b je c tiv e  

knowledge, th e re  a re  no com pletely  o b je c tiv e  v a lu e s . Such a view 

presupposes K e lse n 's  r e l a t i v i s t  th eo ry  o f e th ic s ,  a  th e o ry  which i s ,  

in  p a r t ,  a ls o  E m o tiv is t. These views w i l l  be d iscu ssed  l a t e r  in  

c h a p te r  12. H ere, only  t h e i r  e f f e c t  i s  n o ted . I t  should a lso  be 

remarked th a t  th e  K antian  term ino logy  i s  n o t a c c id e n ta l ,  b u t th a t  

c o g n itio n  and v o l i t io n  a re  on ly  h e ld  as lo g ic a l ly  s e p a ra te  c a te 

g o r ie s  o f a c t i v i t y ,  and n o t taken  to  imply th e  e x is te n c e  o f m ental 

' f a c u l t i e s ' .  K e lse n 's  r e la t io n  to  Kant in  t h i s  re s p e c t  w i l l  be 

d iscu ssed  in  c h a p te r  4 .

One form th a t  th e  source o f n a tu ra l  law ta k es  i s  th a t  o f a  w i l l  

in  n a tu r e . To t h i s  K elsen o b je c ts ;

N ature as a system  of f a c t s ,  connected w ith  one an o th er 
acco rd ing  to  th e  law o f c a u s a l i ty ,  has no w i l l  and hence 
canno t p re sc r ib e  a  d e f in i te  behaviour o f man. From 
f a c t s ,  th a t  i s  to  say , from th a t  which i s ,  o r  a c tu a l ly
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done, no in fe re n c e  i s  p o s s ib le  to  t h a t  which ought to  
be o r ought to  be done. So f a r  as th e  n a tu ra l- la w  
d o c tr in e  t r i e s  to  deduce from n a tu re  norms o f human 
behav iour, i t  i s  based on a lo g ic a l  f a l l a c y .19

T his h e lp s  to  b r in g  o u t the  p rev io u s  p o in t;

The same h o ld s  tru e  w ith  r e s p e c t  to  human re a so n .
Norms p re s c r ib in g  human behav iour can emanate only  
from human w i l l ,  n o t from human rea so n ; hence the  
s ta tem en t t h a t  man ought to  behave in  a  c e r ta in  way 
can be reached by human reaso n  on ly  under the  c o n d itio n  
th a t  by human w i l l  a norm has been e s ta b l is h e d  p r e s c r i 
b ing  th i s  behav iour; human reaso n  can u n d erstand  and 
d e sc r ib e  such behaviour b u t canno t p re s c r ib e  i t .  To 
d e te c t  norms o f human behav iour in  human reaso n  i s  th e  
same i l l u s i o n  as to  d e te c t  them from n a tu r e .20

Of c o u rse , th e  id e a  o f reaso n  and n a tu re  cou ld  be combined in  

th e  source o f human n a tu re .  Much th e  same argum ents would app ly  

about t h a t  so u rce . For i f  human n a tu re  i s  a f a c t ,  then  no norm 

fo llo w s from i t .  More ty p ic a l ly ,  human n a tu re  i s  taken  as a meta

p h y s ic a l prem ise which may n o t even be examined, m erely  assumed.

The rem aining o p tio n , th a t  th e re  i s ,  as  i t  w ere, a w i l l  behind

n a tu re  -  t h a t  i s  G od's w i l l ,  i s  a ls o  r e je c te d :

. . .  to  say  t h a t  God in  n a tu re  as a  m a n ife s ta tio n  o f 
h is  w i l l  commands men to  behave in  a c e r ta in  way, i s  a 
m etaphysica l assum ption, which cannot be accep ted  by 
sc ien ce  in  g e n e ra l and by le g a l  sc ien ce  in  p a r t i c u la r ,  
because s c i e n t i f i c  c o g n itio n  canno t have a s  i t s  o b je c t 
a f a c t  which i s  assumed to  e x i s t  beyond a l l  p o ss ib le  
e x p e r ie n c e .21

19. Supra, n o te  12, 20.
20. I b id . I t  would i t s e l f  have to  have a presupposed Grundnorm

th a t  'N atu re  be obeyed ' ,  e t c . .  I t  should be added th a t  n a tu ra l
law , i f  i t  i s  a  system  o f norms, only  postpones j u s t i f i c a t i o n
of p o s i t iv e  law .

21. K elsen , The Pure Theory o f Law, 221. I t  i s  t h i s  which, presuma
b ly , le d  A u stin  to  s u b s t i tu te  th e  e x p re ss io n  'D iv in e  Law' fo r  
'N a tu ra l  Law' th ro u g h o u t h is  work.
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With t h i s  rem ark, K e lse n 's  assum ption o f sc ien ce  as a  paradigm 

becomes more e x p l i c i t .  This i s  a lre a d y  ap p aren t in  th e  use o f  the  

is /o u g h t  d i s t in c t io n  which i s o la te s  c l e a r ly  d e fin ed  ' f a c t s ' . Also 

ap p a ren t i s  th e  K antian  id e a  o f knowledge being  o f  e m p iric a l 

ev idence o rgan ized  by s c i e n t i f i c  c a te g o r ie s .  Indeed, th e re  i s  

a common K an tian  and s c i e n t i f i c  av e rs io n  to  o b je c ts  beyond ' a l l  

p o s s ib le  e x p e r ie n c e ' (w ith  the  p o ss ib le  ex cep tio n  o f K a n t's  

' th in g s  in  th e m s e lv e s ') .  More o b v iously , K elsen r e l i e s  on the  

L og ica l P o s i t i v i s t  n o tio n  o f v e r i f i c a t io n  in  experience  as th e  

t e s t  o f meaning. K elsen i s  th e re fo re  n o t so much d isp ro v in g  

n a tu r a l  law as  showing i t s  m etaphysica l assum ptions as being  d i s 

t i n c t  from s c ie n c e . Now, in  i t s e l f ,  such an argument could  be 

adm itted  by n a tu r a l  law th eo ry , fo r  any c laim  to  be s c i e n t i f i c  

cou ld  be d ispensed  w ith  in  favour o f a  more i n t u i t i o n i s t  approach. 

However, a g a in s t  th a t  p o s s ib i l i t y  i t  i s  p o s s ib le  to  p re s s  a deeper

o b je c t io n . Speaking of such a p o s s ib i l i t y ,  K elsen rem arks, 'one
22can in  f a c t  prove any th ing  and th e re fo re  n o th in g '.  K elsen  seems

to  be o b je c t in g  to  the  most s e r io u s  flaw  in  in tu i t i o n  which i s  i t s

la ck  o f c r i t e r i a  o r p u b lic  t e s t .  Put sim ply, th e re  i s  no way o f

ru l in g  o u t c o n f l ic t in g  in tu i t i o n s  and, as shown above, th ey  a re

re a d i ly  ap p aren t in  n a tu r a l  law . T herefo re  i t  i s  im possib le  to

determ ine which i s  c o r r e c t  w ithou t p u b l ic a l ly  a v a ila b le  t e s t s  o r

c r i t e r i a .  More s e r io u s ly , in  the  absence o f such c r i t e r i a ,  i t  does
23n o t make sense to  t a lk  o f  c o rre c tn e s s  any lo n g e r . On th e  o th e r  hand,

22. K elsen , What i s  J u s t i c e ? , ed . 0 . W einberger, 22.
23 . Such argum ents app ly  to  the  In tu i t io n is m  o f G.E. Moore in  

P r in c ip ia  E th ic a , whose d o c tr in e  resem bles n a tu ra l  law in  re s p e c t  
o f i t s  so u rce . Hie concep t o f a  p u b lic  t e s t  f ig u re s  p rom inen tly  
in  W it tg e n s te in 's  r e je c t io n  o f th e  p r iv a te  language argum ent,
see O.R. Jones ( e d .) .  Hie P r iv a te  Language Argument, passim .
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sc ien ce  and much of o rd in a ry  d isco u rse  has p u b lic  c r i t e r i a ,  K e lse n 's  

p o in t  may w e ll be taken  to  be t h a t  n a tu r a l  law i s  n o t j u s t  u n sc ien 

t i f i c  b u t r a d ic a l ly  in c o h e re n t. P a r t ly  t h i s  i s  a lso  re sp o n s ib le  

f o r  tdie la c k  o f ex p lan a to ry  value  o f what K elsen c a l l s  'm etap h y sica l 

d u a lism ' which, as 'r e a l i s m ',  i s  the  more s o p h is t ic a te d  v e rs io n  o f 

a  w i l l  o r w i l l s  in  n a tu re  a lre a d y  d isc u sse d . Hie p r in c ip le  s t r a te g y  

o f such re a lism  i s  to  seek e x p lan a tio n  n o t in  experience  o r i t s  

a n a ly s is  b u t as th e  r e s u l t  o f a realm  beyond experience  ( i . e . ' r e a l i t y *  

as  opposed to  'a p p e a ra n c e ') .  Hie flaw  w ith  t h i s  concep t i s  n o t  so 

much th e  f a i l u r e  to  ex p la in  because o f r e l ia n c e  on ex p lan a tio n s  which 

them selves need e x p la in in g , bu t because such a realm  i s  on ly  a cc e ss 

ib le  to  i n t u i t i o n .

The a l t e r n a t iv e  open to  n a tu ra l  law i s  to  accep t t h a t  i t s  c laim  

to  s e l f  ev idence i s  r e a l l y  an 'e x p la n a tio n  s to p p e r ' in  o th e r  words 

by a s s e r t io n  alone i t  seeks to  p u t th e  m a tte r  beyond argum ent.

However, such an adm ission would be repugnant f o r  i t  would e n t a i l  

th e  su rre n d e r  o f  c e r ta in ty .

In  re g a rd  to  n a tu ra l  law as a sou rce , i t s  b a sic  weakness has 

been seen  to  be the  f a i lu r e  o f s e lf -e v id e n c e  and e q u iv a le n t n o tio n s . 

C laim s r e la te d  to  t h i s  can a lso  be q u estio n ed  f o r  i t  i s  assumed to  

be immutable and o b je c t iv e ly  a sc e r ta in a b le  by a l l  r a t io n a l  men.

Hie d iv e r s i ty  o f th ese  c la im s has been p o in ted  o u t and i t  must be 

added th a t  th e s e , in  tu rn , a re  confined  to  sp e c u la tio n  p r in c ip a l ly  

in  Europe, which i s  s u rp r is in g  in  view o f  i t s  supposed o b je c t iv i ty .  

M oreover, th e  concept h as , a s  seen , changed a t  l e a s t  in  c o n te n t over
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tim e. F in a l ly  n o t even the  concep ts o f 'r a t io n a l i ty *  o r 'man* 

are  a t  a l l  c l e a r .  R a t io n a l i ty  depends on c r i t e r i a  d e riv ed  from 

o n e 's  s o c ia l  and h i s to r i c a l  c o n tex t and 'm an' has been taken  to  

exclude most men as b io lo g ic a l ly  d e f in e d .

F in a l ly ,  th e  in tro d u c tio n  o f a  f u r th e r  re a lism  (perhaps com

p r is in g  the  common fe a tu re s  o f n a tu ra l  law th eo ry  mentioned e a r l i e r )  

above a l l  th e  d iv e rse  rea lism s  which a re  then  he ld  as m a n ife s ta tio n s  

of i t  ( i . e .  an essence of n a tu ra l  law) would n o t on ly  f a i l  f o r  the  

same reasons as  the  i n i t i a l  'e x p la n a t io n ',  bu t would be a  counsel 

o f d e s p a ir .  (Being a postponem ent, and n o t a  s o lu t io n , of the  

o r ig in a l  problem .)

2 . Hie In d iv id u a tio n  of n a tu ra l  law

Hie problem of in d iv id u a tio n , the  sy stem atic  r e la t io n s h ip  between

norms and in  t h e i r  a p p lic a t io n , h as, up u n t i l  re c e n t ly ,  been g e n e ra lly

ig n o red . H iis  s i tu a t io n  i s  due la rg e ly  to  the  p reva lence  o f n a tu ra l

law th eo ry  which o f f e r s  no r e a l  th eo ry  o f in d iv id u a tio n . Because

of the n a tu re  o f n a tu ra l  law , in  p a r t i c u la r  i t s  claim  to  u n iv e r s a l i ty

and im m u tab ility , examples o f n a tu ra l  law have been both  h ig h ly
24-g en era l and q u i te  s t a t i c .

To have a  system o f g en e ra l laws alone i s  c le a r ly  i n s u f f i c i e n t  

f o r  the  e x is te n c e  o f a le g a l  system o r  e f f e c t iv e  law f o r ,  even 

assuming th e i r  meaning was p e r f e c t ly  c le a r ,  some o p e ra tio n  would

24. But see A quinas, su p ra , n o te  5# que. 94, a r t .  5*
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s t i l l  be re q u ire d  to  ren d e r them a p p lic a b le  to  co n cre te  s i tu a t io n s .  

N a tu ra l law th eo ry  has ignored  th i s  problem by g e n e ra lly  ta k in g  the  

a p p l ic a t io n  o f law as s e l f  e v id e n t, t h a t  i s  a s  somehow app ly ing  

i t s e l f  in  an immediate fa sh io n . So, i t  i s  taken  as p a r t  o f the  

a c c e s s ib i l i t y  o f n a tu r a l  law th a t  one may know i t s  im p lic a tio n s  

fo r  ev ery  case in  hand. Aquinas seemed to  recogn ize  t h i s  problem 

and so confined  n a tu r a l  law to  th e  most g en e ra l p r in c ip le s  a p p lic a 

t io n  o f which m ight be a ided  by r e v e la t io n  e i th e r  in  th e  B ib le  or
25by more sp e c ta c u la r  means. A lte rn a t iv e ly ,  th e re  has been some 

r e l ia n c e  on an assumed d ed uctive  model borrowed from geom etry 

w ith  s e l f  e v id en t axioms g en e ra tin g  s e ts  o f sub axioms. Granted 

th e  in h e re n t problem s o f th e  c r u c ia l  axioms t h i s  model h as , a t  

l e a s t ,  th e  v i r tu e  o f  being  e x p l i c i t .  But t h i s  c re a te s  a new prob

lem which i s  t h a t  even p re lim in a ry  s te p s  o f in d iv id u a tio n  from 

g e n e r a l i ty  im ply more and more c o n te n t. T his makes the  norms 

th u s  o b ta in ed  more r e l a t i v e  and hence more d is p u ta b le .  To avoid 

th i s  consequence, n a tu r a l  law becomes in c re a s in g ly  a b s t r a c t  

in c re a s in g  the a re a  to  be l e f t  to  an i l l - d e f in e d  in d iv id u a tio n  

(o r r e ly in g  on p o s i t iv e  law ). This r e s u l t s  in  empty fo rm u las.

That t h i s  i s  the  case  can be seen by co n s id e rin g  th e  c e n t r a l  con

c e p t o f n a tu ra l  law - J u s t i c e .

As w ith  n a tu r a l  law as  a  whole, in  c o n sid e rin g  ju s t i c e ,  we 

en coun ter an a r ra y  o f  d i f f e r e n t  id eas  as to  i t s  n a tu re , some o f 

which a re  q u ite  c o n tra d ic to ry . This i s  masked, however, by the  

common c h a r a c te r i s t i c  t h a t  th e se  id e a s  have -  t h e i r  p u re ly  form al

25 . I b i d . ,  a r t .  2 .
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c h a r a c te r .  That i s ,  t h e i r  m utual in c o n s is te n c y  i s  masked by 

t h e i r  rem ain ing  form al, fo r  i f  no m a te r ia l  i s  in tro d u ce d , any 

c o n f l i c t  i s  n o t a c tu a liz e d . K elsen ta k es  th e  d i f f e r in g  views of 

J u s t ic e  a s  p rov ing  h is  a s s e r t io n  th a t  'A bso lu te  j u s t i c e  i s  an 

i r r a t i o n a l  id e a* ,^ ^  th a t  i s ,  j u s t i c e  i s  both  r e l a t i v e  and emotive 

as a v a lu e . A gain, t h i s  c r i t ic i s m  does n o t d isp ro v e  in d iv id u a l 

th e o r ie s ,  b u t does show them to  be n e a r  vacuuous. The Golden Mean, 

th e  Golden R ule, the  C a te g o ric a l Im p e ra tiv e , Aquinas's 'do good, 

avoid  e v i l ' ,  communism's 'from  each acco rd in g  to  h is  a b i l i t y ,  to  

each acco rd ing  to  h is  n e e d s ',  C h r i s t 's  'lo v e  th y  neighbour as th y 

s e l f ' ,  a re  a l l  p u re ly  fo rm al. The c r u c ia l  p o in t  th e re fo re  becomes

26aas th e  law yer asked who i s  my neighbour? D oubtless i t  i s  q u ite

26 . Supra, n o te  12, 21. Something o f t h i s  i s  brought ou t in  K l e i s t 's  
M ichael K ohlhaas.

26a. Luke 10 . 29 . 'And who i s  my n e ig h b o u r? '
I t  i s  n o t in s ig n i f ic a n t  th a t  t h i s  q u es tio n  should  have been 

asked by a law yer. Indeed the  c o n te x t (Luke 10. 28-37) i l l u s 
t r a t e s  K e lse n 's  p o in t p e r f e c t ly .  For i t  seems c le a r  t h a t  th e  
command 'lo v e  thy  neighbour as t h y s e l f ' had a f a i r l y  r e s t r i c t e d  
a p p l ic a t io n ,  'n e ig h b o u r ' being co n stru ed  as on ly  those  who were 
Jew ish . However, C h r is t  obv iously  in ten d ed  th e  a p p lic a t io n  to  
be u n iv e r s a l ,  hence the  p a rab le  of th e  Good Sam aritan t h a t  the  
q u e s tio n  e l i c i t e d .  The p o in t  i s  th e re fo re  th a t  who coun ts as 
my ne ighbour i s  capab le  o f w idely  v a ry in g  d e f in i t io n  from which 
any a p p lic a t io n s  w i l l  fo llo w . A ccording to  which d e f in i t io n  i s  
chosen bo th  the  Sam aritan and th o se  who passed  by on the  o th e r  
s id e  could be ' j u s t '  accord ing  to  th e  same fo rm u la . T herefore  
th e  fo rm ula, o f i t s e l f  j u s t i f i e s  n e i th e r  in  p a r t i c u l a r .  Given 
th e  argum ents o f t h i s  c h ap te r  on in d iv id u a tio n , th e  p ro v is io n  of 
a  c r i t e r i a l  d e f in i t io n  i s  the  e s s e n t i a l  f i r s t  move in  in d iv id u a tin g  
from a form ula o f j u s t i c e .  The law yer, th en , showed a commendable 
p ro fe s s io n a l  concern w ith  in d iv id u a tio n  i f  n o th in g  e ls e .

A nother example can be g iven , a lthough  i t  may n o t have been 
in ten d ed  as a fonnu la  o f j u s t i c e .  The American D e c la ra tio n  of 
Independence s t a t e s  th a t  i t  i s  's e l f - e v id e n t '  t h a t  a l l  men are  
c re a te d  eq u a l. Now the  s e lf -e v id e n c e  cannot be tak en  s e r io u s ly  
f o r  i t  begs th e  q u e s tio n  o f  what i s  to  count as equal in  p ra c t ic e  -  
p a r t i a l l y  answered by the  ensuing  fundam ental r ig h t s  s ta t e d .  More 
s u rp r is in g  i s  th a t  's e l f - e v id e n t ly '  ' men' was d e fin ed  to  exclude 
la rg e  numbers o f men b io lo g ic a l ly  so d e fin ed  (o r  r a th e r  human 
b e in g s ) .



36

p o s s ib le  to  a t ta c h  some meaning to  such u t te ra n c e s  dependent on 

common usage -  th i s  however i s  r e a l l y  the  f i r s t  s te p  in  the  p ro 

cess  o f in d iv id u a tio n . What counts as th e  mean? What coun ts as 

needs? What counts as good? What coun ts as my duty? and so on. 

Hence, a lth o u g h  such n o tio n s  have g re a t  in tu i t i v e  ap p ea l, i t  i s  

purchased a t  the  c o s t  o f , in  t h e i r  own term s, n e a r  vac u i ty .

When c o n te n t i s  in tro d u ce d , as i t  must be to  be a p p lic a b le , the  

problem s s t a r t .  As Aquinas saw, ' though th e re  i s  a c e r ta in  n e c e s s i

ty  in  g e n e ra l p r in c ip le s ,  the  f u r th e r  one d e p a r ts  from g e n e r a l i ty
27the  more i s  th e  co n c lu s io n  open to  ex cep tio n * . The problem i s  

th u s  a dilemma. E i th e r  h o p e le s s ly  d iv e rs e  c o n te n ts  a re  in tro d u ced  

o r th e  form becomes empty. D 'E n trèves a ttem p ts  to  defend n a tu ra l  

law from such c r i t i c i s m  w ith  th e  o b se rv a tio n  th a t  'n a tu r a l  law has
28no c u t  and d r ie d  s o lu t io n ,  no i n f a l l i b l e  cure  fo r  a l l  our t r o u b le s ' 

bu t on t h i s  accoun t, i t  does n o t p ro v id e , o f i t s e l f ,  any cu re  a t  a l l .  

Even were everyone agreed  on a s in g le  form ula, th e re  would be n o th in g  

to  p re v e n t com ple te ly  c o n tra d ic to ry  c o n te n ts  being  'd educed ' (o r  

r a th e r ,  smuggled i n ) .  In  f a c t ,  t h i s  i s  p re c is e ly  what happens, fo r  

any d ed u c tio n  comes from th e  c r i t e r i a  used to  d e fin e  the  key co n cep ts , 

n o t from th e  form ula i t s e l f .  To be to ld  to  do my du ty  i s  q u ite  

s e n s e le s s  u n le s s  I  am to ld  o r can g a th e r  from th e  b e l ie f s  o f my 

community o r th e  le g a l  system , what my d u ty  i s .  Even amongst 

s o c ie t ie s  t h i s  may d i f f e r .  Each s o c ie ty  may demand th a t  men do 

good, b u t in  i t s e l f  t h i s  does n o t mean th e  same (o r r a th e r  the

27 . Supra, n o te  5, a r t .  4 .
28 . Supra, n o te  4, 52.
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meaning may be th e  same b u t the  c r i t e r i a  o f a p p lic a t io n  d i f f e r  

r a d i c a l l y ) ,  as a  'good* hammer would n o t have th e  same c h a ra c te r  as 

a  'good* te le v is io n  (a lthough  both  a re  ' good' ) .  Goodness i s  th u s  

n o t s e l f - e v id e n t .

D oub tless  i t  may seem odd to  ex pec t n a tu ra l  law to  d e a l w ith  

th e  mundane, everyday problem s th a t  le g a l  system s d e a l w ith . I t  i s  

q u ite  u n r e a l i s t i c  to  ex p ec t profound t r u t h  on p a rk in g  r e g u la t io n s .  

This i s  p r e c is e ly  the  p o in t .  I  am d e a lin g  w ith  pure n a tu r a l  law 

and w ish to  e s ta b l i s h  t h a t  i t  i s  in cap ab le  of in d iv id u a tin g  

e n t i r e l y  on i t s  own te rm s. As w i l l  be seen , such c r i t e r i a  and 

in d iv id u a tio n  a re  prov ided  by p o s i t iv e  law .

The s t a t i c  n a tu re  o f n a tu ra l  law i s  n o t r e a d i ly  ap p aren t because 

i t  too  ten d s  to  be masked by the  form al c h a ra c te r  o f g en e ra l law s. 

Once a m a te r ia l  e lem ent i s  in c lu d ed , r i g i d i t y  e n te r s  the  framework 

which in c re a s e s  the  low er one moves in  the  ch a in  o f in d iv id u a tio n .

So, from th e  tim e le ss  t r u t h  'lo v e  one a n o th e r ',  i t  would be p o s s ib le  

to  deduce 'do  n o t wrong one a n o th e r ' and th u s  'do  n o t  harm one 

a n o th e r '. Hie c o n te n ts  o f th ese  norms a re  though t o f  as being  

a n a ly t ic a l ly  'c o n ta in e d ' in  the  f i r s t  norms. This becomes more 

p re c a r io u s  th e  c lo s e r  one comes to  a p p l ic a t io n .  However, i t  is  n o t 

conspicuous because n a tu r a l  law th e o r i s t s  tend  to  d is c u s s  on ly  very  

g e n e ra l i s s u e s .  Even so , such co n cre te  in s ta n c e s  t h a t  a re  a ffo rd ed  

tend  to  look  l ik e  p re fe re n c e s  o f the  w r i te r  concerned, r a th e r  than  

an o b je c t iv e  t r u t h .  One m ight say th a t  t h i s  problem i s  in so lu b le  

c o n s is t in g ,  as  i t  does, o f the  a p p lic a t io n  o f the  immutable to  the  

m u tab le .
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G en era lly , K elsen b e lie v e s  th a t  n a tu r a l  law i s  a ided  in  i t s

avoidance o f in d iv id u a tio n  by th e  ' t r a d i t i o n a l  e rro r*  t h a t  a l l  law

i s  g e n e ra l . A g a in st t h i s ,  K elsen s t a t e s ,  *The g en e ra l ( a b s tr a c t)

norm i s  on ly  one, however, and n o t th e  m a n ife s ta tio n  o f the  norma-
29t iv e  o rd e r  as  such*. T his le a d s  to  K e lse n 's  d o c tr in e s  o f th e  

h ie ra rc h y  o f norms and th e  dynamic n a tu re  o f law; th e  p o s i t i v i s t  

s o lu t io n  to  th e  problems o f g e n e r a l i ty  and s t a t i c  n a tu re  o f h ig h e r 

law s. H iis  means th a t  law c re a t io n  i s  c a r r ie d  o u t a t  a l l  le v e l s  

by means o f a  dynamic, po w er-co n fe rrin g , h ie ra rc h y  o f norms which 

i s ,  a t  th e  same tim e, an a p p lic a t io n  of th e  h ig h e s t  norm. In  p lace  

o f  the  t r a d i t i o n a l  t r i p a r t i t e  c l a s s i f i c a t i o n  of le g a l  fu n c tio n s , 

K elsen s u b s t i t u te s  a p ro cess  o f  c re a tio n  and a p p l ic a t io n ,  each norm 

ap p ly ing  a h ig h e r  and c re a t in g  a low er norm. Thus the  in d iv id u a l 

norm in  an in d iv id u a l case  i s  every  b i t  as much a law as  th e  c o n s t i 

tu t io n ,  a lth o u g h  th e  l a t t e r  i s  o f course  lo g ic a l ly  p r io r .  (This 

a lso  c o n ta in s  th e  p o s s ib i l i t y  o f d e ro g a tio n  which in  i t s  n a tu re  

must be p o s i t iv e  law. This i s  so even in  n a tu r a l  law where change 

can on ly  occur in  n o n rn a tu ra l law .) I t  i s  r e a d i ly  ap p aren t t h a t  th i s

d isp en se s  w ith  th e  n a tu ra l  law n o tio n  th a t  Judges on ly  d isc o v e r law,

30a n o tio n  a lre a d y  d isp u ted  by Bentham and A u s tin . A lso , i t  w i l l  be 

n o tic e d  th a t  th e  outcome i s  th a t  law c re a te s  th e  ' f a c t s '  to  which i t  

i s  a p p lie d , in  t h a t  i t  d ec id e s  what i s  le g a l ly  re le v a n t  a t  th e  end 

p o in t o f  in d iv id u a tio n .

29 . K elsen , The Id ea  o f N a tu ra l Law, 4o.
30 . A u stin  r e f e r r e d  to  i t  a s  a  'c h i l d i s h  f i c t i o n ' ,  A u stin , L ec tu res  

on Ju risp ru d e n c e , I I ,  634, adding th a t  Judges supposed ju d ic ia ry  
law was th u s  'a  m iracu lous something made by nobody '.
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A nother rea so n , perhaps, why n a tu ra l  law 
th e o ry  has tak en  no account o f t h i s  p ro cess  
of in d iv id u a l iz in g ,  why i t  has stopped s h o r t  
a t  th e  g e n e ra l form of law and f a i le d  a l t o 
g e th e r  to  th in k  o u t to  the  end th e  problem of 
r e a l i s i n g  n a tu r a l  law , i s  t h a t  a t  t h i s  end s tan d s  
t h a t  inadequate  c re a tu re , man, who th re a te n s  to  
b rin g  th e  whole id ea  o f n a tu r a l  law to  g r i e f .

H ere, K elsen  p o in ts  o u t t h a t  u l t im a te ly  th e  d e c is io n ; has the  

r e le v a n t  c ircum stance  a r ise n ?  -  i s  the  law a p p lic ab le ?  would r e s t  

on th e  i n d iv id u a l 's  Judgement. Moreover, he judges in  h is  own 

c a se . The p o s s ib i l i t y  o f  c o n f l i c t  between such a norm and th e  

g e n e ra l norms o f th e  n a tu r a l  law , h a rd ly  needs a m p lif ic a tio n .

The g e n e ra l presum ptions made seem q u ite  c o n tra ry  to  em p iric a l 

ex p e rien ce .

In c luded  more e s p e c ia l ly  in  t h i s  p re su p p o s itio n  
i s  th e  p ro v iso  t h a t  the  i n t e r e s t s  of the  p a r t i c i 
p a n ts  do n o t obscure t h e i r  Judgment o f f a c t s ,  and 
th a t  th ey  a re  capable  o f rec o g n is in g  the  whole 
" t r u t h ” . In  j u s t  such an assum ption, and in  
n o th in g  e ls e  w hatever, I t e s  the  essence  o f a l l
u to p ia s I 32

3 . n a tu r a l  law and e f fe c t iv e n e s s

Supposing th a t  men were agreed on what n a tu ra l  law was and how 

i t  should  be in d iv id u a te d , both h ig h ly  dubious assum ptions, th e re  

would s t i l l  be a  problem o f making th e  law e f f e c t iv e .  This has n o t 

re c e iv e d  much a t te n t io n  in  n a tu ra l  law th e o ry . G en era lly  i t  i s  

assumed th a t  men ^  execu te  n a tu ra l  law even in  t h e i r  own c a se . The 

p o s s i b i l i t y  o f f a i l u r e  in  t h i s  re s p e c t  would be mere i r r a t i o n a l i t y .

3 1 . Supra, n o te  29, 48.
3 2 . I b i d . ,  46.
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But, were men so p e r f e c t .  I t  m ight be wondered i f  such f a i l u r e  

could  occu r, f o r  th e  q u e s tio n  would n o t even a r i s e .  I t  i s  assumed 

th a t  to  know th e  law i s  to  w i l l  i t ,  b u t q u ite  c l e a r ly  th e se  a re  

two d i f f e r e n t  th in g s  (c o g n itio n  and v o l i t io n ,  a s  p o in ted  o u t above). 

Hie id e a l  would presum ably be a  u to p ian  anarchy , b u t one would be 

fo rg iv en  f o r  th in k in g  th a t  th e  Hobbesian p ic tu re  o f war o f a l l  

a g a in s t  a l l  would be a  more l i k e l y  outcome on p re s e n t ex p e rien ce . 

U nlike Hobbes, most n a tu r a l  law th e o r i s t s  do n o t ,  however, assume 

o u tr ig h t  t h a t  human n a tu re  i s  c o r ru p t b u t re co g n ise  the  is /o u g h t  

d i s t in c t io n  s u f f i c i e n t ly  to  enab le  them to  t a lk  in  term s o f human 

n a tu re  as i t  ought to  be . Hie f a c t  o f c o rru p tio n  i s  adm itted  and 

t h i s  le a d s  in e v i ta b ly  to  a co e rc iv e  o rd e r . Hie f a u l t  l i e s  n o t in  

n a tu r a l  law th e o ry  b u t in  man -  who must be made to  conform to  th a t  

th e o ry . And so n a tu r a l  law , so em phatic in  i t s  eidherence to  good

n ess  and rea so n , ends in  co e rc io n  when th e se  aims become i l lu s o r y .  

(H iis , a s  w i l l  be seen , u n d e r l ie s  K e lse n 's  d e f in i t io n  o f law as 

n e c e s s a r i ly  c o e rc iv e .)

An a l te r n a t iv e  would be to  ho ld  th a t  th e re  a re  in  f a c t  n a tu ra l  

punishm ents which, in  th e  face  o f  c o n tra ry  ev idence , a re  u s u a lly  

postponed to  a fu tu re  w orld . C onversely , much th e  same cou ld  be 

h e ld  t ru e  o f  rew ards; however th e  v is io n  o f  h e l l  i s  g e n e ra lly  more 

s p e c if ic  and f o r c e f u l .  H ia t n a tu r a l  law should re q u ire  t h i s  h a rd ly  

r e in fo rc e s  the  p l a u s i b i l i t y  o f i t s  's e l f - e v id e n c e '.  Moreover, what 

i s  o ffe re d  i s  h a rd ly  r a t io n a l ,  b u t co e rc iv e  and em otive. I t  need 

h a rd ly  be added th a t  such b e l ie f s  a re  h o p e le s s ly  m etaphysica l and 

th a t  n o t even the  church , i f  i t  has th e  c a p a c ity , fo rgoes o rd in a ry  

co erc io n  f o r  the  more th e o lo g ic a l  v e rs io n . Hie same a lso  a p p lie s  to
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punishm ent i f  i t  i s  co n stru ed  as m erely f a i l i n g  to  a t t a i n  o n e 's  

n a tu ra l  ends. Hie outcome o f the g rad u a l c o rru p tio n  in h e re n t in  

e n fo rc in g  id e a ls  i s  w e ll p o rtray ed  by D ostoyevsky 's Grand I n q u is i to r ,  

who bum s h e r e t ic s  in  th e  name o f G od's lo v e ,^ ^

I I I

In  th e  fo reg o in g  d is c u s s io n  i t  has been adm itted  t h a t  on ly  a 

'pure* v e rs io n  o f n a tu r a l  law has been d e a l t  w ith . I t  has been 

suggested  th a t  K e ls e n 's  c r i t ic i s m s  n o t on ly  presuppose p o s i t i v i s t  

p rem ises b u t a lso  the  need fo r  n a tu ra l  law to  become p o s i t iv e .

Indeed , i t  becomes c le a r  th a t  a p o s i t iv e  system  o f law can so lve  

a l l  th e  problem s o f n a tu r a l  law and i t  i s  to  t h i s  s o lu tio n  th a t  

th e  d is c u s s io n  must now tu rn .  H iis  ta k e s  us to  a postponed fo u r th  

c h a r a c te r i s t i c  o f n a tu r a l  law -  i t s  r e l a t io n  to  p o s i t iv e  law as 

a s ta n d a rd . I t  w i l l  be argued th a t  the  r e la t io n s h ip  w ith  p o s i t iv e  

law i s  bo th  n e c e ssa ry  to ,  b u t a lso  d e s tr u c t iv e  o f , n a tu r a l  law f o r  

i t  cea ses  to  be a  r e a l  s tan d a rd  and becomes a mere s e rv a n t o f i t  - 

th e  e x ac t re v e rse  o f th e  in tended  r o le .

How does th e  in c lu s io n  o f p o s i t iv e  law in to  n a tu ra l  law th e o ry

c o r re c t  th e  d e f ic ie n c ie s  in  i t ?  Hie problem o f the  source i s  so lved  

both  in  term s o f o r ig in  and v a l id i t y .  Hie le g a l  system can make laws 

to  cover a l l  e v e n tu a l i t i e s  by a u th o r i ta t iv e  pronouncem ents. Such 

system s a re  q u ite  c l e a r ly  r e l a t iv e  b u t, w ith in  t h e i r  own ju r i s d ic t io n s ,

33. Dostoyevsky, Hie B ro th e rs  Karamazov, Book 5, c h ap te r  5.
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r e t a in  a rem nant o f the  ab so lu te  a u th o r i ty  d e riv ed  from n a tu r a l  law.

A r e s u l t  o f t h i s  i s  the  d i s t in c t io n  between le g a l  and m oral v a l id i t y .  

This does n o t ru le  o u t m oral j u s t i f i c a t i o n ,  b u t on ly  s e p a ra te s  i t  

from th e  law i t s e l f  as a  f u r th e r  s te p . In  p r a c t ic e ,  however, moral 

v a l id i t y  i s  re ta in e d  as an a d ju n c t to  law . The problem o f d iv e rg e n t 

in te r p r e ta t io n s  i s  so lved  by c o n c e n tra tin g  a u th o r i ta t iv e  in te r p r e 

ta t io n  in  th e  le g a l  system  o r , a s  w i l l  be seen  in  K e lse n 's  view, 

the  s t a t e .  A lthough n a tu r a l  law i s  supposedly  a c c e s s ib le  to  a l l  

men, one in te r p r e ta t io n  becomes p o s i t iv e  and backed by fo rc e .

Norms th u s  is su e d  a re  th e  meaning of a c ts  o f  w i l l  o f a  l e g i s l a t i v e  

organ, in  K e ls e n 's  term s -  which i s  d e fin ed  in  term s o f an u lt im a te  

source o f l e g a l  v a l id i t y .  V ed id ity  i s  no lo n g e r h e ld  to  be meta

p h y s ic a l b u t a s  a p re su p p o s itio n  made o f any e f f e c t iv e  le g a l  o rd e r . 

Here i t  should  be added th a t  th e  id e a  o f n a tu r a l  law can p re s e n t 

an im p o rtan t reason  fo r  e f f e c t iv e n e s s .  T his a sp e c t w i l l  be d i s 

cussed in  g r e a te r  d e t a i l  in  c h a p te r  3* Even a d iv e r s i ty  o f m oral 

v a l i d i t i e s  i s  com patible  w ith  th e  law f o r ,  f a i l i n g  c le a r  moral 

su p p o rt, i t  c la im s i t s  own v a l id i t y  and u l t im a te ly  en fo rces  obed i

ence w hether accep ted  as m o ra lly  v a l id  o r n o t .  Moreover, i t  

g e n e ra te s  i t s  own a c ts  o f w i l l  which c re a te  norms and which a re  

p u b lic a  ly  a s c e r ta in a b le .

The problem o f in d iv id u a tio n  i s  so lved  by the  h ie ra rc h ic a l  

system o f  norms which c h a r a c te r is e s  a l l  p o s i t iv e  system s o f law .

In  term s o f j u s t i c e ,  t h i s  i s  i n i t i a t e d  by th e  mere p ro v is io n  of 

c r i t e r i a .  A gain, th i s  s o lu t io n  i s  in  term s o f a  s p e c ia l  organ 

which s t a t e s  a u th o r i t a t iv e ly  what the  law i s  in  a given in s ta n c e .

I t s  power to  do so g e n e ra lly  r e l i e s  n o t on th e  a lle g e d  c o n ten t o f
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h ig h e r law s, a lth o u g h  t h i s  i s  im p o rtan t in  some c o n s t i tu t io n a l  

m a tte rs , b u t r a th e r  on d e le g a tio n  o f power. The problem of source

o f law i s  a lso  p a r t i a l l y  re so lv ed  by t h i s  means, fo r  any doubts

about law a re  re so lv ed  by in te r p r e ta t io n  o r c re a t io n  o f law .

N a tu ra l law id e a s  p e r s i s t  in  th e  n o tio n  th a t  such o rgans, th e  

ju d ic ia ry  and in c re a s in g ly , th e  a d m in is tra tio n , d isco v e r the  law .

This p e rp e tu a te s  th e  i l l u s i o n  o f permanence and c e r ta in ty .  Q uite 

c le a r ly ,  th e  p ro cess  becomes s p e c ia l iz e d  and th e  id e a  o f ju s t i c e

comes to  be vaguely  synonymous w ith  what th e  c o u r ts  do.

E f fe c tiv e n e s s  i s  so lved  by co erc io n  which i s  a p p lie d  by a

v a lid  le g a l  o rd e r -  th e  s t a t e ,  'w hich i s  the  p e rfe c te d  form of 

t 34p o s i t iv e  law . As has been m entioned, th e  v a l id i t y  depends 

u l t im a te ly  on e f f ic a c y  and so n a tu r a l  law can c re a te  a j u s t i f i c a 

t io n  beyond le g a l  v a l i d i t y  by p ro v id in g  a m oral t i t l e  to  apply  

co e rc io n . N a tu ra l law id e a s  p e r s i s t  a lso  in  th e  n o tio n  th a t  th e re  

i s  a p r e - e x is t in g  wrong which th e  law pun ishes -  a 'n a tu r a l  wrong*.

In  r e a l i t y ,  th e  le g a l  system  i t s e l f  d e f in e s  what i s  to  count as 

wrong b u t th e  presum ption p e r s i s t s  t h a t  t h i s  has some n a tu ra l  b a s is .  

K elsen a lso  b e lie v e s  t h a t  t h i s  id e a  i s  re sp o n s ib le  f o r  the  n o tio n  

th a t  a law c o n s is ts  o f a du ty  to  which a san c tio n  i s  a tta c h e d  - 

c re a t in g  th e  im p ressio n  th a t  th e re  m ight be n o n -coerc ive  laws o r 

d u t ie s .  Such a n o tio n  i s  c l e a r ly  a rem nant o f pure n a tu r a l  law and 

f o r  K elsen , d u ty  i s  a m erely  a n c i l l a r y  c o n s tru c t  which in te r p r e t s  

th e  system  o f  norms which a re  d i r e c t io n s  to  judges to  app ly  san c tio n s , 

K elsen q u i te  b lu n t ly  a ccep ts  th e  id e a  t h a t  a  law which does n o t in

34 . Supra, n o te  29, 33 .
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some way r e ly  on co e rc io n  cannot be a law . (G enera lly  speaking , 

seem ingly u n san c tio n ed  laws do r e ly  on a  sa n c tio n  even i f  i t  i s  

rem o te .) These and o th e r  consequent id e a s  o f th e  Pure Theory w i l l  

be d iscu ssed  in  ensu in g  c h a p te rs . The dominance in  p ra c t ic e  o f 

p o s i t iv e  law i s  i l l u s t r a t e d  by th e  p o s s ib i l i t y  o f punishm ent o f 

an in n o cen t p a r ty , f o r  what th e  le g a l  system  f in d s  * wrong* may 

n o t in  a l l  c a se s  c o in c id e  w ith  what i s  in  f a c t  o therw ise  so .

Such a punishm ent i s  n o t  ren dered  in v a lid  m erely  because th e re  i s  

no such c o in c id en ce , any in v a l id i t y  can only  come by d e ro g a tio n  

by th e  system  i t s e l f .  In  co n c lu s io n , K elsen  may be s a id  to  claim  

th a t  ev e ry th in g  th a t  we know o f law can be exp la in ed  w ith o u t th e  

h y p o th e s is  o f  n a tu r a l  law . In  e x p la n a tio n , th e re fo re ,  i t  f a l l s  

to  Occam*s R azor. However, as J u s t i f i c a t i o n  i t  f u l f i l l s  an o th er 

fu n c tio n .

In  th e  fo reg o in g , i t  has been suggested  th a t  a lthough  n a tu r a l  

law th e o ry  accep ts  th e  n e c e s s i ty  o f p o s i t iv e  law , t h i s  tends to  

su p p lan t n a tu r a l  law * th e  p ro ce ss  o f  r e a l iz in g  n a tu ra l law d e s tro y s  

th e  id e a  o f  i t * .^ ^  H is to r ic a l ly  speak ing , a lthough  one m ight th in k  

th a t  p o s i t iv e  law would be e q u iv a le n t to  p ro v id in g  a r t i f i c i a l  l i g h t  

in  th e  su n sh in e , n a tu r a l  law th e o r i s t s  a re  a l l  agreed on i t s  n e c e s s i

ty ,  which ten d s  to  reduce n a tu r a l  law to  a  s ta n d a rd . I  have

suggested  t h a t  i t s  d e f ic ie n c ie s  may p re v e n t i t  from f u l f i l l i n g  th i s  

ro le  and t h i s  would seem to  be borne o u t by ex p e rien ce . K elsen p ro 

v id e s  a n a ly t ic a l  reaso n s why t h i s  should be so .

35 . I b i d . ,  59.
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Even in  g en e ra l term s, one m ight su sp ec t th a t  n a tu ra l  law would 

be a v ic tim  o f i t s  own d u a l i s t i c  p re su p p o s itio n s  f o r ,  having removed 

law to  th e  realm  o f an o th er w orld, th e  problem a r i s e s  o f how to  

r e a l i s e  i t  in  th i s  one. Such compromise i s  n e ce ssa ry  f o r  any p ro 

v is io n  o f p o s i t iv e  law, i t s  c o u n te rp a r t i s  seen as q u ite  o p p o s ite , 

a r t i f i c i a l  n o t n a tu r a l ,  o n to lo g ic a l n o t d e o n to lo g ic a l and so on.

One m ight su sp e c t as the  s to ry  o f M e lv i l le 's  B i l ly  Budd shows th a t  

th e  mundane laws of th i s  world prove more capab le  o f d e a lin g  w ith  

men as th ey  a re  in  g e n e ra l.

K e lse n 's  a n a ly t ic a l  reaso n s fo r  th e  re d u c tio n  o f n a tu r a l  law 

to  mere id eo lo g y  can be g iven  by a len g th y  quo te :

Take in  p a r t i c u la r  th e  a ttem p t re p e a te d  o f te n  and 
in  a l l  p o s s ib le  v a r ia t io n s ,  to  found p o s i t iv e  law 
upon a n a tu ra l  law d e le g a tio n  ( f o r  in s ta n c e , p u b lic  
a u th o r i ty  has been i n s t i t u t e d  by God). C lo se r 
s c r u t in y  re v e a ls  t h a t  the  o rd e r o f n a tu r a l  law 
canno t prov ide such a d e le g a tio n  w ith o u t c o n tr a d ic t 
in g  th e  fundam ental p r in c ip le  o f i t s  own v a l id i ty ,  
w ith o u t a c tu a l ly  d is so lv in g  i t s e l f  and g iv in g  way 
to  th e  o rd e r o f p o s i t iv e  law . This i s  a c a rd in a l 
p o in t  of th e  h i s t o r i c a l  d o c tr in e  o f n a tu r a l  law ; a 
th e o r e t ic a l ly  sound g rasp  o f i t  i s  a b a sic  assump
t io n  f o r  und ers tan d in g  the  e n t i r e  d o c tr in e , a s  i t  has 
been rep re se n te d  f o r  over two thousand y e a rs . Here 
i t  may s u f f ic e  to  s t a t e  t h a t  a d e le g a tio n  o f p o s i t iv e  
law by n a tu ra l  law can only  mean one th in g : th e  l a t t e r
system  must c o n ta in  a  norm whereby a supreme a u th o r i ty  
i s  empowered to  make p o s i t iv e  law , and whose norms a re  
to  have v a l id i ty ,  n o t because o f th e  ju s t i c e  o f t h e i r  
c o n te n t , bu t because they  have been issu ed  by t h i s  
n a tu ra l-law -m ade a u th o r i ty .  The norms of n a tu r a l  law , 
on the  o th e r  hand, in  keep ing  w ith  t h e i r  b a sic  id e a , 
d e r iv e  t h e i r  v a l id i t y  from th e  o b je c t iv e  " ju s t ic e "  o f 
t h e i r  c o n te n t. H ia t th e  norm of d e le g a tio n  i s  n o t in  
harmony w ith  t h i s  id e a  i s  e v id e n t . To assume i t ,  n e v e r
th e le s s ,  re p re se n ts  the  lo g ic a l ly  im possib le  a ttem p t to  
e s ta b l i s h  the  p o s i t iv e  law p r in c ip le  o f v a l id i t y  w ith  
th e  n a tu r a l  law p r in c ip le  o f  v a l id i t y ,  a lth o u g h  th e  two 
p r in c ip le s  a re  in co m p a tib le . In  view o f the  f a c t  t h a t
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p o s i t iv e  law i s  n o t ,  on p r in c ip le ,  s u b je c t to  l im i
ta t io n s  o f a t  l e a s t  i t s  m a te r ia l  and tem poral v a l id i ty ,  
th e  norm of n a tu r a l  law, which d e le g a te s  the  c re a t io n  
o f p o s i t iv e  law , canno t be allow ed to  have such a 
r e s t r i c t i o n  e i t h e r .  I f  i t  be assumed th a t  th e re  a re , 
beside  th i s  d e le g a tin g  norm, o th e r  m a te r ia l  norms o f 
n a tu r a l  law, th e  d e le g a tio n  o f p o s i t iv e  by n a tu ra l  
law must mean th a t  n a tu ra l  law,.empowers p o s i t iv e  law 
to  re p la c e  i t .  This a c tu a l ly  i s  the  co n sc io u s ly  o r 
u n consc iously  d e s ire d  r e s u l t  o f the  th e o ry  o f d e leg a 
t io n ,  much as i t  may seek to  conceal i t  by assu ran ces  
to  the  c o n tra ry . Of a l l  th e  norms o f n a tu ra l  law, 
on ly  th e  one rem ains which d e le g a te s  p o s i t iv e  law 
(and which in  r e a l i t y  i s  no n a tu ra l- la w  norm a t  a l l ) .
A th u s  denatu red  n a tu ra l  law has no o th e r  fu n c tio n  
than  th a t  of le g it im iz in g  p o s i t iv e  law . The id e a  o f 
n a tu r a l  law has been transform ed  in to  an ideo logy  of 
p o s i t iv e  law.

As P ark er comments:

. . . the  p re c e p t th a t  man m ust, in  any ev en t, obey 
a u th o r i ty ,  be i t  good o r bad . . . im m ediately reduces 
n a tu r a l  law to  th e  l e g a l ly  su p erflu o u s  command th a t  
law -  any law -  must be obeyed, coupled w ith  the  
d e s ir e  th a t  law ought to  be "good". But o f co u rse , 
a  d e s ir e  i s  n o t law .57

I f  a le g a l  system i s  den ied  the  v a l i d i t y  o f n a tu ra l  law on what 

does i t s  v a l id i t y  r e s t?  The answer i s  i t  r e s t s  on the  presupposed 

Grundnorm. As th i s  i s  th e  c e n tr a l  d o c tr in e  o f K e lse n 's  th e o ry , i t  

w i l l  be d iscu ssed  in  d e t a i l  l a t e r .  Here i t  need on ly  be sa id  th a t  

t h i s  norm i s  a t  th e  top o f the  h ie ra rc h y  o f v a l id i ty ,  b u t i s  on ly  

p resupposed , i . e .  has h y p o th e tic a l  v a l id i t y  ^  th e  system i s  assumed 

to  be v a l id .  I t  th e re fo re  cannot p rov ide  an ab so lu te  source o f 

v a l id i t y  (any norm th a t  d id  so would be n o n -p o s itiv e  and above the

36 . K elsen , N a tu ra l Law D octrine  and Legal P o s itiv ism , 412-5.

57 . R. P a rk e r, N a tu ra l Law and K elsenism , I 65 .
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Grundnorm) and indeed , a lthough  re q u ire d  in  a norm ative a n a ly s is ,  

a non-norm ative a n a ly s is  i s  p o s s ib le  ( i . e .  law a s  pow er). The 

Grundnorm does n o t ,  o f i t s e l f ,  answer th e  q u e s tio n  why the  system 

i s  v a l id  o th e r  than  re p re se n tin g  th e  lo g ic a l  consequence o f assump

t io n s  made by th o se  w ith in  the  le g a l  system .

One may a lso  draw a t te n t io n  to  an o th er d o c tr in e  o f K e lse n 's  

which i s  assumed h e re . This i s  K e lse n 's  i d e n t i f i c a t io n  o f law

38and s t a t e .  The id e a  t h a t  th e  s t a t e  i s  sim ply a  power which i s

o u ts id e  b u t e n fo rces  an in d ep en d en tly  e x is t in g  law i s  seen by

K elsen as  a ty p ic a l  rem nant o f n a tu ra l  law th in k in g  and i s  the

dualism  o f co e rc io n  and d u ty  w r i t  l a r g e .  This has a tw ofold

id e o lo g ic a l  use in  th a t  seem ingly th e  s t a t e  i s  s u b je c t  to  law,

and hence j u s t i f i e d ,  y e t  a lso  can be used to  ex p ress  the  n o tio n

th a t  th e  law i s  dependent on th e  e x is te n c e  o f th e  s t a t e  and th a t

th e re fo re  th e  l a t t e r  must be accorded s p e c ia l  r e s p e c t .  A gainst

t h i s ,  K elsen  w r ite s  t h a t  th e  power o f th e  s t a t e  i s  no m y s tic a l

fo rce  concealed  behind th e  s t a t e  o r i t s  law: ' i t  i s  on ly  the

f 39e f fe c t iv e n e s s  o f th e  n a t io n a l  le g a l  o rd e r .

Given th e  m utual r e l ia n c e  o f n a tu r a l  law and p o s i t iv e  law - 

the  r e l a t i o n  o f a c tu a l iz in g ,  on the  one hand, o f n a tu ra l  law and 

on the  o th e r  o f le g i t im iz in g  p o s i t iv e  law , i t  i s  n o t s u rp r is in g  

th a t ,  in  s p i te  o f m a n ife s t d i f f i c u l t i e s ,  the  th e o ry  has p e r s is te d  

fo r  so lo n g . In  a d d i t io n , K elsen rem arks t h a t  p sy c h o lo g ic a lly

58 . K elsen , G eneral Theory o f Law and S ta te ,  I 8I .

59 . I b id . ,  189- 191, c . f .  su p ra , n o te  21, 284-519.
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speaking  th e  th e o ry  I s  u s e fu l in  th a t  i t  'so lv e s*  th e  m oral problem - 

should I  obey th e  law? The r e la t iv is m  which i s  th e  op p o site  of 

n a tu ra l  law .

imposes upon th e  in d iv id u a l th e  d i f f i c u l t  ta sk s  
o f d e c id in g  f o r  h im se lf  what i s  r i g h t  and what i s  
wrong • . . th e  most s e r io u s  m oral r e s p o n s ib i l i ty  
a man can assume. I f  men a re  too  weak to  b ear t h i s  
r e s p o n s ib i l i ty  th ey  s h i f t  i t  to  an a u th o r i ty  above 
them. The f e a r  o f p e rso n a l r e s p o n s ib i l i ty  i s  one 
o f the  s t ro n g e s t  m otives o f th e  p a ss io n a te  r e s i s t 
ance a g a in s t  r e la t iv i s m .4o

( in  E r ic h  Fromm's words, th e re  i s  a f e a r  o f  freedom in  t h i s  r e je c t io n

o f r e s p o n s ib i l i ty . ) ^ ^  C le a r ly , t h i s  w i l l  be even t r u e r  i f  the

a u th o r i ty  i s  g iven  a more co n c re te  m a n ife s ta tio n . A p a r a l l e l  may

y e t ag a in  be drawn to  th e  Grand I n q u i s i t o r 's  speech to  th e  re tu rn e d
42C h r is t  in  D ostoyevsky 's  ' B ro th e rs  Karamazov' ,  f o r  th e se  men a re  

seen as in cap ab le  o f freedom , and o f p e r fe c t io n ,  and so n o th in g  i s  

l e f t  b u t a u th o r i ty ,  t h a t  i s :  c o e rc io n . There the n o b le s t  id e a ls

come to  serv e  th e  b a s e s t  i n s t i t u t i o n s ,  when men them selves a re  a l l  

too  human.

G en era lly , i t  has been shown th a t  n a tu r a l  law tends to  serve  

th e  ro le  o f j u s t i f y in g  p o s i t iv e  law . This i s  in  consequence o f the  

n e c e s s i ty  f o r  p o s i t iv e  law in  n a tu r a l  law th e o ry . However, because 

o f th e  s t a tu s  o f n a tu r a l  law a s  a  s tan d a rd , i t  i s  d i f f i c u l t  to  p re 

clude i t s  use  to  c r i t i c i s e  p o s i t iv e  law (a lth o u g h  i t  i s  n o t c le a r  

what n a tu r a l  law and th e re fo re  w hether i t  i s  b roken ). The tendency

4C. Supra, n o te  12, 22.

41. E r ic h  Fromm, F ea r o f Freedom, passim .

42. Supra, n o te  55.



49

no ted  f o r  n a tu r a l  law to  serve  as a j u s t i f i c a t i o n  o f p o s i t iv e  law 

le a d s  to  a  g en e ra l tendency in  n a tu ra l  law th e o ry  to  p la y  down 

the  c o n tra ry  im p lic a tio n s  o f th e  th e o ry . Because o f t h i s ,  K elsen 

b e lie v e s , n a tu r a l  law i s  in h e re n tly  co n se rv a tiv e  as i l l u s t r a t e d  

by i t s  em phasis, f o r  example, on p ro p e rty  r i g h t s ,  bu t more im port

a n t ly ,  in  i t s  am bivalent a t t i t u d e  to  a r i g h t  o f r e b e l l io n .  This 

proves som ething o f an em barrassm ent u n le ss  th e  h e ro ic  s te p  i s  

taken  o f sim ply eq u a tin g  n a tu ra l  and p o s i t iv e  law . This i s  e x a c tly  

th e  s te p  taken  by Hobbes;

The law o f n a tu re  and the c i v i l  law , c o n ta in  each 
o th e r ,  and a re  o f equal e x te n t . . . The law o f 
n a tu re  th e re fo re  i s  a  p a r t  o f th e  c i v i l  law in  a l l  
commonwealths o f  the  w orld . R e c ip ro c a lly  a ls o ,  the  
c i v i l  law i s  a p a r t  o f th e  d ic t a t e s  o f  n a tu re  . . . 
every  s u b je c t in  a commonwealth has covenanted to  
obey th e  c i v i l  law . . . and th e re fo re  obedience to  
th e  c i v i l  law i s  p a r t  a lso  o f the  law o f n a t u r e . 45

Yet in  Hobbes emerges th e  c e n t r a l  ro le  o f p o s i t iv e  law, so th a t  th e

c o n ten t o f n a tu r a l  law i s  what L ev iathan  says i t  i s .  '"Good” and

" e v i l"  a re  names th a t  s ig n ify  our a p p e t i te s ,  and a v e rs io n s ; which

in  d i f f e r e n t  tem pers, custom s, and d o c tr in e s  o f men a re  d i f f e r e n t

I 44. . . Prom whence a r i s e  d is p u te s , c o n tro v e rs ie s  and a t  l a s t  war ,

a s t a t e  o f a f f a i r s  th a t  in c lu d e s  (as K elsen a lso  p o in ts  o u t) w r i te r s

of n a tu r a l  law , 'w hat i t  i s  we c a l l  the  law o f  n a tu re , i s  n o t agreed
t 45upon, by those  th a t  have h i th e r to  w r i t te n  . Hobbes th e re fo re  hopes 

to  secu re  peace n o t j u s t i c e  (as  K elsen says p o s i t iv e  law in e v i ta b ly  

ch o o se s) .

45 . Hobbes, L ev ia than , peirt I I ,  c h ap te r  26, 4 . (174).

44. I b id . ,  p a r t  I ,  c h a p te r  15. (104).

45 . Hobbes, The Elem ents o f  Law, 57.
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The in t e r p r e ta t io n  o f the  laws o f n a tu re , in  a 
commonwealth, dependeth  n o t on th e  books o f moral 
ph ilo so p h y . The a u th o r i ty  o f  w r i te r s ,  w ithou t 
th e  a u th o r i ty  o f th e  commonwealth, maketh n o t t h e i r  
o p in io n s  law , be th ey  never so t r u e ,46

This i s  e s s e n t i a l  in  view o f th e  'many volumes p u b lish ed , and in
147them so many c o n tra d ic t io n s  o f one a n o th e r , and o f them selves;

(In  a d d i t io n ,r e v e la t io n  as a  source i s  d ism issed  as being r a re  and 

u n r e l i a b le ) ,

In  Hobbes we see c l e a r  elem ents o f p o s itiv ism  in  th e  reco g n i

t io n  o f th e  d e fe c ts  o f n a tu r a l  law, y e t  because n a tu r a l  law i s  

taken  as g iv en , o r even a t  th e  l e a s t  a u s e fu l id e a l ,  c a re  i s  taken  

to  ensu re  t h a t  i t  i s  id e n t i f i e d  w ith  th e  p o s i t iv e  le g a l  system , 

coming to  be an adm itted  id eo lo g y  o f J u s t i f i c a t i o n .  For i t  seems 

th a t  even were a b reach  o f n a tu r a l  law by th e  sovere ign  e s ta b l is h e d , 

he s t i l l  ought to  be obeyed f o r  f e a r  o f th e  consequences o f doing 

o th e rw ise .

Pufendorf d o e s n 't  go as  f a r  as Hobbes, b u t even so th e  p o s s i

b i l i t y  o f a c o n f l i c t  o f n a tu r a l  law w ith  p o s i t iv e  law i s  rendered  

p r a c t i c a l l y  u n l ik e ly .

a c i v i l  law co u ld , o f co u rse , be passed  which i s  
opposed to  n a tu r a l  law . . .  y e t  none b u t an in sane  
man, and one who had in  mind th e  d e s tru c t io n  o f the  
s t a t e ,  would w ish to  pass l e g i s l a t i o n  o f t h i s  k in d .4^

46. Supra, n o te  45, p a r t  I I ,  c h a p te r  26, 8 . (l8o ).
47. I b id .
48. P u fen d o rf, De Ju re  N aturae  e t  Gentium L ib r i  Octo, Book V III , 

c h a p te r  1 , s 2 .  ( l l 5 5 ) .



51

Indeed , P ufendorf re g a rd s  such a c o n f l i c t  as o u t o f the  q u es tio n

And in d eed , in  a l l  commonwealths most f e a tu re s  o f 
th e  law o f n a tu re , a re  a t  a l l  ev en ts  such as those  
w ith o u t which peace in  the  s o c ie ty  i t s e l f  cannot 
s tan d ,h av e  th e  fo rce  o f c i v i l  law , o r have been 
in c lu d ed  in  th e  body o f c i v i l  l a w s . 4 9

A ll c i v i l  law s, indeed , presuppose o r  in c o rp o ra te  
th e  g e n e ra l p r in c ip le s  a t  l e a s t  o f n a tu r a l  law , 
whereby th e  s a f e ty  o f th e  human race  i s  m ain ta ined ; 
and th e se  l a t t e r  a re  by no means done away w ith  by 
th e  fo rm er, which a re  m erely added to  them as  th e  
d i s t i n c t  advantage o f  each s t a t e  has r e q u i r e d , 50

Yet Pufendorf i s  faced  w ith  th e  same r e l a t i v i t y  and p o s s i b i l i t y  o f 

d is o rd e r  as  Hobbes,

s in ce  th e  g r e a te s t  d iv e r s i ty  o f judgem ents and 
d e s i r e s  i s  to  be observed among men, because o f 
which an i n f i n i t e  number o f d is p u te s  can a r i s e ,  
th e  i n t e r e s t s  o f peace a lso  re q u ire  t h a t  i t  be 
p u b lic ly  d e fin e d  what each man should  c o n sid e r 
h is  own , . , 51

Again th e  adm ission  th a t  n a tu r a l  law f a i l s  in  i t s  a s p i r a t io n  to  s e l f  

ev idence i s  taken  as  re q u ir in g  p o s i t iv e  law , b u t t h i s  i s  n o t p re ssed  

to  i t s  co n c lu s io n  by d isp en s in g  w ith  n a tu ra l  law a l to g e th e r .  This 

i s  so , d e s p ite  th e  f a c t  t h a t  n a tu r a l  law has  c le a r ly  ceased  to  be 

an independen t s tan d a rd  by which p o s i t iv e  law i s  judged -  i t s  

o r ig in a l  fu n c tio n . Even when n o t  a b so lu te ly  id e n t i f i e d ,  p o s i t iv e  

law and n a tu r a l  law a re  seen  in  such a way th a t  as P ufendorf p u ts  i t ,  

' th e  presum ption  o f ju s t i c e  s tan d s  always on th e  s id e  o f the  p r in c e ' .

49. P u fendorf, Elementorum J u r is p ru d e n tla e  U n iv e rs a lis  L ib r i  Duo,
Book I ,  d e f in i t io n  X II I ,  s .  IB (l6o ).

50. Supra, n o te  4 8 ,  Book I I ,  c h a p te r  I I I ,  s .  11 (199)*
51. I b i d . ,  Book V II, c h a p te r  IV, s .  2 (1011).
52. Supra, n o te  49, Book I I ,  o b se rv a tio n  V, s .  21 (292).
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K a n t's  views on t h i s  su b je c t w i l l  be co n sid e red  l a t e r ,  b u t i t  i s  

im p o rtan t to  r e a l i z e  th a t  t h i s  l in e  o f rea so n in g  i s  n o t in e v i ta b le .

D esp ite  the  d i f f i c u l t i e s  o f n a tu r a l  law as a  s tan d a rd , the  

p o s s i b i l i t y  s t i l l  a r i s e s  th a t  i t  m ight be capab le  o f d e f in i t io n  by 

o th e r  th an  th e  p o s i t iv e  law . One m ight in  t h i s  c o n te x t p o in t to  

M ilton , b u t th e  o u ts tan d in g  example o f th e  r a d ic a l  v e rs io n  o f 

n a tu r a l  law i s ,  o f co u rse , Locke, Indeed , Locke may make q u a l i f i 

c a tio n s  and urge c au tio n  b u t a t  th e  c r u c ia l  p o in t  h is  th e o ry  i s  

q u ite  c l e a r .

May th e  commands, th en , o f a  p r in c e  be opposed?
May he be r e s i s te d  as  any one s h a l l  f in d  h im se lf 
agg riev ed  . . . This w i l l  unhinge and o v e rtu rn  
a l l  p o l i t i c s ,  and in s te a d  o f government and o rd e r, 
leav e  n o th in g  bu t anarchy and co n fu sio n  -  To th i s  
I  answer th a t  fo rce  i s  to  be opposed to  n o th ing  
b u t to  u n ju s t  and unlaw fu l fo rc e  . . . and no such 
danger o r  confusion  w i l l  fo llo w , as i s  o f te n  
su g g e s te d .55

Who s h a l l  be judge w hether th e  p r in c e  o r l e g i s l a 
tu re  a c t  c o n tra ry  to  t h e i r  t r u s t?  , . . To t h i s  I  
r e p ly :  The people s h a l l  be j u d g e . 5 4

Locke was v e ry  w e ll aware o f th e  way n a tu r a l  law th eo ry  was

used to  su p p o rt p o s i t iv e  law o f  v a rio u s  com plexions. In  p a r t i c u la r ,

55he p o in ted  to  th e  work o f B arclay  as being  g u i l ty  in  th a t  r e s p e c t .  

A lthough B arclay  adm itted  a r i g h t  o f r e s i s ta n c e ,  he b e liev ed  th a t  i t  

should be done w ith  'r e v e re n c e ' and n o t as a  punishm ent. Yet B arclay  

was r e lu c ta n t  to  adm it even th a t ;  an a t t i t u d e  shared  by Kant as w i l l

55. Locke, Second T re a tis e  o f  C iv i l  Government, c h ap te r  l8 ,  s .  205-4.

54. I b id . ,  c h a p te r  19, s .  24o.

55. I b i d . ,  c h a p te r  19, s .  252-9.
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be seen in  c h a p te r  5 *

L ocke 's  v e rs io n  o f n a tu ra l  law i s  a lso  unusual in  th a t  he f in d s  

a , n o t a b s o lu t i s t ,  government as the  outcome. One reason

may w e ll be th e  coherence Locke a llow s to  th e  m a jo r ity  as i n t e r 

p r e te r  o f  n a tu r a l  law (n o t to  m ention h is  own a lle g ia n c e  to  the  

1688 R ev o lu tio n ) . A lso ,im p o rtan t i s  L ocke 's  emphasis on n a tu ra l  

r i g h t s .

K elsen does n o t c o n s id e r  n a tu ra l  r ig h t s  a s  a  s e p a ra te  to p ic  in  

any d e t a i l ,  b u t i t  i s  c l e a r  th a t  he would c o n s id e r  th a t  n o tio n  as 

in c o h e re n t a s  n a tu r a l  law and fo r  the  same re a so n s . The major 

d if f e re n c e  would be th a t  n a tu ra l  r ig h t s  a re  l e s s  l i k e l y  to  be a

56j u s t i f i c a t i o n  o f  a le g a l  system r a th e r  than  o f d is s e n t .

IV

K e lse n 's  c r i t iq u e  o f n a tu ra l  law can now be seen to  f a l l  in to  

two r e la te d  s t r a t e g i e s .  F i r s t l y ,  he doubts the  m eaningfulness of 

the  n o tio n  and second ly  he c a s ts  doubt on the  m otives f o r  ho ld ing  

the  th e o ry , ( i t  should  be added th a t  t h i s  s t r a te g y  m irro rs  very  

c le a r ly  th e  b a s ic  c o g n i t io n /v o l i t io n  d i s t i n c t i o n . )  The r e je c t io n  

o f n a tu r a l  law th e o ry  on grounds o f m eaningfulness a re  seen to  be

56 . K elsen  i s  n o t i n s i s t i n g  th a t  n a tu ra l  r ig h t s  a re  any more 
c o r r e c t ,  b u t r a th e r  t h a t  a c o n s is te n t  n a tu r a l  law th eo ry  
o u ^ t  to  a llow  an o b je c tiv e  s tan d a rd  to  be used by s t a t e  and 
c i t i z e n .  In  t h i s  sk e tch  n a tu ra l  r ig h t s  must be somewhat 
c a v a l ie r ly  d ism issed  as  s u f fe r in g  m u ta tis  m utandis th e  
d e fe c ts  o f th e  more common n a tu r a l  law th e o ry .
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b u i l t  on K e ls e n 's  p o s i t i v i s t  p re su p p o s itio n s  which w i l l  form a 

c o n tin u in g  theme in  succeeding c h a p te rs . In  a d d it io n , in  ta c k l in g  

th e  problem s encountered  by n a tu r a l  law , i t  was p o s s ib le  to  see 

why K elsen  should  co n cen tra te  on p o s i t iv e  law and why the  Pure 

Theory adop ts  c e r ta in  d o c tr in e s .  K e lse n 's  su sp ic io n  o f the  

'id e o lo g y ' o f n a tu ra l  law i s  p r in c ip a l ly  th e  obverse o f h is  i n s i s t 

ence on a le g a l  s c ie n c e . Because o f t h i s  concern , K elsen , as w i l l  

be seen , i s  i n s i s t e n t  on exclud ing  any th ing  ' id e o lo g ic a l '  from the  

Pure Theory. Because o f th i s  a n tip a th y  to  id eo lo g y , K elsen would 

undoubtedly  su b sc rib e  to  the  words o f  Ross, 'L ik e  a h a r lo t ,  n a tu r a l  

law i s  a t  th e  d is p o sa l o f everyone. The ideo logy  does n o t e x i s t  

t h a t  canno t be defended by an appeal to  the  law o f  n a t u r e . A s  

K elsen h im se lf  p u ts  i t :

That n a tu r a l  law d o c tr in e , as i t  p re te n d s , i s  
ab le  to  determ ine in  an o b je c tiv e  way what i s  
j u s t ,  i s  a  l i e ;  b u t those  who c o n s id e r i t  
u s e fu l  may make use o f  i t  as a u s e fu l  l i e .5 o

(And i t  m ight be added, as J .S .  M ill p o in ted  o u t, t h a t  th e  'u s e 

fu ln e s s  o f  an op in ion  i s  i t s e l f  a m a tte r  o f o p in io n .

Having e s ta b lis h e d  K e lse n 's  r e je c t io n  o f n a tu r a l  law, i t  w i l l  

now be p o s s ib le  to  apply  i t  to  K a n t 's  ju r isp ru d e n c e . The s e le c t io n  

o f Kant w i l l  be seen to  be j u s t i f i e d  f o r  K elsen regarded  K a n t 's  

ju risp ru d e n c e  as a h igh  p o in t o f n a tu ra l  law th e o ry . This w i l l  thus

57« A. R oss, c i te d  by H art, Scandinavian  R ealism , 255.
58 . K elsen , The N atu ra l-law  D o ctrine  b e fo re  the  T ribunal o f S cience,

175.
59 . J .S .  M ill , On L ib e r ty , 148.
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enab le  the v a l id i ty  o f K e lse n 's  c r i t iq u e  to  be e s ta b l is h e d . There 

i s  a more im portan t reason  f o r  c o n c e n tra tin g  on K ant, however^ f o r  

K elsen saw h is  own work as being in  the  t r a d i t io n  o f Kant and in  law, 

a t  l e a s t ,  something o f a com pletion o f i t .  Thus, by examining Kant 

as a n a tu ra l  law th e o r i s t ,  i t  w i l l  be p o ss ib le  to  i s o la te  th e  

K antian  h e r ita g e  th a t  K elsen drew upon f o r  the  i n t e l l e c t u a l  founda

t io n s  o f the  Pure Theory. As a r e s u l t  o f t h i s ,  i t  w i l l  th e re fo re  

become p o ss ib le  to  see Kant as c r u c ia l  in  term s o f the  d is s o lu t io n  

o f n a tu ra l  law th eo ry  and o f f e r  a new p e rsp e c tiv e  on K antian  J u r i s 

prudence as w ell as on the  Pure Theory.

The fo llow ing  c h ap te r  w il l  d is c u s s  th e  n a tu ra l  law th e o ry  in  

K a n t 's  ju risp ru d en ce  w ith  re fe re n ce  to  K e lse n 's  c r i t i q u e .  C hapter 

5 w i l l  then d isc u ss  th e  r e la t io n  o f n a tu r a l  law and p o s i t iv e  law 

w ith  p a r t i c u la r  emphasis on the  'id e o lo g ic a l ' a sp e c ts  o f n a tu ra l  

law e s ta b lis h e d  by K elsen . C hapter 4  w il l  then  tu rn  and d isc u ss  

the  r e la t io n s h ip  o f the  ju risp ru d en ce  o f Kant and K elsen and how 

the  l a t t e r  can be seen , in  one sen se , as th e  cu lm in a tio n  o f K antian  

ju r isp ru d e n c e . In  a d d itio n , having p o in ted  o u t th e  d u a l i ty  o f the  

K antian  h e r i ta g e , a t r a d i t i o n  o f ju risp ru d e n c e  drawing on n a tu r a l  

law in  Kant and opposed to  the  Pure Theory w i l l  be in d ic a te d . This 

w i l l  then  complete the  f i r s t  s e c tio n  o f the  th e s i s .
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C hapter 2 

Kant and N a tu ra l Law

In  th e  p rev io u s  c h a p te r , K e lse n 's  c r i t iq u e  o f n a tu r a l  law was 

e x p lic a te d  in  term s o f the  d u a l r e la t io n s h ip  o f p o s i t iv e  and n a tu ra l  

law . In  t h i s  c h a p te r  a  b r i e f  sk e tch  w i l l  be g iven  of the  f i r s t  

r e la t io n s h ip  -  how p o s i t iv e  law serv es  n a tu ra l  law -  in  the  j u r i s 

prudence o f K ant. The fo llo w in g  c h a p te r  w i l l  examine the  r e l a t io n 

sh ip  in  much g re a te r  d e t a i l  and a t  le n g th , w ith  emphasis on how 

n a tu ra l  law se rv es  p o s i t iv e  law . In  re s p e c t o f the r e la t io n s h ip  

d iscu ssed  in  t h i s  c h a p te r , Kant w i l l  be considered  s o le ly  as a 

n a tu ra l  law th e o r i s t ,  a lthough  th e  fo llo w in g  c h ap te r  w i l l  modify 

th i s  c h a r a c te r i s a t io n .

F i r s t l y ,  some in d ic a t io n  w i l l  be g iven  o f how Kant c o n stru es  

the  r e la t io n s h ip  o f p o s i t iv e  and n a tu r a l  law ( p a r t i c u la r ly  w ith  

re fe re n c e  to  pun ishm en t). Then the  concep t o f the c a te g o r ic a l  

im p era tiv e  w i l l  be co n sid ered  a s  an example of n a tu ra l  law th eo ry . 

F in a l ly ,  K e lse n 's  c r i t iq u e  w i l l  be ap p lied  in  th e  th re e  re s p e c ts  

a lre ad y  m entioned: so u rce , in d iv id u a tio n  and enforcem ent (again

w ith  some re fe re n c e  to  pun ishm ent). This w i l l  show how f a r  K ant, 

as a n a tu r a l  law th e o r i s t ,  r e l i e s  on p o s i t iv e  law .

The c e n t r a l  concep t o f K a n t 's  m oral and le g a l  ph ilosophy  i s  

the  c a te g o r ic a l  im p e ra tiv e . This has se v e ra l fo rm u la tio n s  bu t fo r
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th e  moment i t  w i l l  be s u f f i c i e n t  to  t a lk  in  term s o f th e  f i r s t  

fo rm u la tio n  which i s ,  *Act only  on th a t  maxim through which you can 

a t  the  same tim e w il l  th a t  i t  should become a u n iv e rs a l  law ' . ^ Prom 

t h i s ,  Kant i s  ab le  to  d e r iv e  th e  fo llo w in g  fo rm u la tio n  o f ju s t i c e  

taken  in  r e s p e c t  of p o s i t iv e  co erc iv e  law:

Every a c tio n  i s  j u s t  th a t  in  i t s e l f  o r in  i t s  maxim 
i s  such th a t  th e  freedom of th e  w i l l  o f each can 
c o e x is t  to g e th e r  w ith  the  freedom of everyone in  
accordance w ith  a  u n iv e rs a l  law . C oercion , however, 
i s  a  h indrance o r o p p o s itio n  to  freedom . Consequent
ly ,  i f  a c e r ta in  use of freedom i s  i t s e l f  a h indrance 
to  freedom acco rd ing  to  u n iv e rs a l  laws ( th a t  i s ,  i s  
u n ju s t ) ,  then  th e  use o f co erc io n  to  c o u n te ra c t i t ,  
inasmuch as i t  i s  th e  p re v e n tio n  o f a  h indrance to  
freedom , i s  c o n s is te n t  w ith  freedom accord ing  to  
u n iv e rs a l  law s; in  o th e r  words, t h i s  use o f co erc io n  
i s  j u s t . 2

This c le a r ly  im p lie s  th e  p o s s ib i l i t y  o f a le g a l  o rd e r employing 

co erc io n  u n ju s t ly . Kant indeed th in k s  th a t  t h i s  i s  o f te n  the  case 

fo r ,  in  keep ing  w ith  h is  g en e ra l m oral ph ilosophy , he sees  u t i l i t a r i a n  

th eo ry  as a  w idespread m isconcep tion  in  law , being n e i th e r  moral nor 

j u s t .  (H appiness i s  an end bu t i t  i s  always open to  q u e s tio n  w hether 

the  end i t s e l f  i s  m oral, consequen tly  m o ra lity  should be id e n t i f ie d  

w ith  the  form o f w il l  and n o t a  p a r t i c u la r  c o n te n t .)  This g iv es  the 

d iv is io n  between ju s t i c e  and p o s i t iv e  law and an a re a  where, i f  K elsen 

i s  c o r r e c t ,  n a tu r a l  law becomes dependent on p o s i t iv e  law.

1 . K ant, Groundwork of th e  M etaphysic o f M orals, 88 .

2 . K ant, The M etaphysical Elem ents o f J u s t i c e , 102.
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II

How does Kant see h is  concep tion  o f ju s t i c e  being made oper

a t iv e  in  the  p ra c t ic e  o f a p o s i t iv e  le g a l  system? S p e c if ic a l ly ,  

how does the  concep tion  o f ju s t i c e  d i f f e r  from what i s  a c tu a l ly  

th e  p r in c ip le  a lre a d y  in  o p era tio n ?

C onsider th e  fo llo w in g  passage from K a n t 's  ' M etaphysic of 

M o ra ls ', o f te n  c i te d  in  d is c u ss io n s  o f r e t r ib u t iv is m :

Even i f  a c i v i l  s o c ie ty  were to  d is so lv e  i t s e l f  by 
common agreem ent o f a l l  i t s  members ( f o r  example, 
i f  th e  people in h a b itin g  an is la n d  decided  to  sepa
r a t e  and d isp e rse  them selves around the  w orld ), the  
l a s t  m urderer rem aining in  p r iso n  must f i r s t  be 
execu ted , so th a t  everyone w i l l  du ly  re c e iv e  what 
h is  a c tio n s  a re  w orth so t h a t  th e  b lo o d g u ilt  th e re o f  
w i l l  n o t be fo rced  on the  people because they  f a i le d  
to  i n s i s t  on c a r ry in g  ou t the  punishm ent; fo r  i f  
th ey  f a i l  to  do so , they  may be regarded  as accom plices 
in  t h i s  p u b lic  v io la t io n  o f le g a l  j u s t i c e , 5

A dm itted ly , a t  f i r s t  s ig h t ,  t h i s  passage appears d is tu rb in g  and 

no doubt i t  re in fo rc e s  su sp ic io n s  many may f e e l  th a t  th e re  i s  a 

c e r ta in  i n s e n s i t i v i t y  in  K a n t 's  view o f m oral problem s. R ash d a ll, 

in  ' The Theory o f  Good and E v i l ' , ^  fo r  example, quo tes i t  as needing 

l i t t l e  comment, fo r  i t  seems to  be demanding p a in  f o r  p a in 's  sake.

To defend the  p o in t le s s  i n f l i c t i o n  o f p a in  would be an unenv iab le  

ta s k , to  say  th e  l e a s t .  However, l e t  us be q u ite  c le a r  why Kant 

f e e ls  i t  n ece ssa ry  to  make such a s ta tem e n t.

5 . I b id .
4 . H astin g s  R ash d a ll, The Theory o f Good and E v i l , Vol. 1, 285*
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I f  we take  the  th re e  t r a d i t io n a l  j u s t i f i c a t i o n s  o f  le g a l  

punishment as being  r e t r ib u t io n ,  d e te r re n c e  and reform , i t  becomes 

c le a r  th a t  th e  example i s  c o n s tru c te d  to  im p l ic i t ly  ru le  o u t the  

l a t t e r  two which a re  u t i l i t a r i a n  c o n s id e ra tio n s . D eterrence i s  

ru le d  o u t because t h i s  w i l l  have no p ro sp e c tiv e  u se , as  the  

s o c ie ty  i t  m ight be taken  to  p r o te c t  i s  in  the  p ro cess  o f d is s o lu -
5

t io n ,  and because, th e re fo re , th e re  w i l l  be no-one l e f t  to  d e te r .  

Much th e  same a p p lie s  to  reform  i f  i t  i s  reform  to  a  s tan d a rd  

o b ta in in g  in  t h a t  s o c ie ty . Moreover, reform  i s  ru le d  o u t by d e f i 

n i t io n  o f th e  example; because i t  i s  o f  th e  d ea th  p e n a lty .

K ant r e l i e s  h e a v ily  on assuming th e  example to  be of the  

d ea th  p e n a lty ; fo llo w in g  as  i t  does h is  pronouncement, ' i f ,  

however, he (th e  c r im in a l)  has committed m urder, he must d ie .

In  t h i s  case th e re  i s  no s u b s t i tu te  t h a t  w i l l  s a t i s f y  the  r e q u ir e 

ments o f le g a l  ju s t i c e * .^  Too much should n o t be made o f the  ques

tio n -b eg g in g  c h a ra c te r  o f t h i s ,  fo r  i t  i s  d e te rre n c e  th a t  Kant 

ta k es  as th e  main a l t e r n a t iv e  to  h is  own th e o ry . Indeed , one m ight 

doubt w hether reform  i s  p ro p e rly  regarded  a s  a j u s t i f i c a t i o n  of 

punishm ent, r a th e r  than  tre a tm e n t, when taken  on i t s  own. Moreover, 

f o r  K a n t 's  purposes both d e te r re n c e  and reform  a re  ak in  in  f a l l i n g  

under th e  same g en era l p r in c ip le .

What must be grasped  i s  t h a t  in  the  example we a re  con fro n ted  

w ith  a c o n f l i c t  o f p r in c ip le .  On one hand th e re  i s  K a n t 's  view o f

5 . A u t i l i t a r i a n ,  e s p e c ia l ly  a r u l e - u t i l i t a r i a n ,  could d o u b tle ss  
prov ide an argument f o r  punishm ent based on a need to  d e te r  
members o f o th e r  s o c ie t i e s .

6 . Supra, n o te  2 , 102,
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j u s t i c e  as  th e  c a te g o r ic a l  im p era tiv e  o f P r a c t ic a l  Reason and on 

th e  o th e r  i s  the  em p iric a l view o f u t i l i t a r i a n i s m ,  which Kant 

i d e n t i f i e s  as th e  'm o ra lity *  o f the  p o s i t iv e  system . As elsew here 

in  K a n t 's  e th ic s ,  u t i l i t a r i a n i s m  i s  a g re a t  opponent. In  th e  

th e o ry  o f punishm ent t h i s  i s  n o t everywhere e x p l i c i t .  N ev erth e le ss  

th e  p o s i t i v i s t  u t i l i t a r i a n  view p ro v id es  a c o n s ta n t c o u n te rp o in t - 

more so because, as we s h a l l  see , Kant sees  i t  as p e rv asiv e  in  

p r a c t ic e .  I t  i s  thus a th r e a t  to  n a tu r a l  law in  p ro v id in g  an 

a l t e r n a t iv e  th e o ry  o f m o ra lity . At h is  most e x p l i c i t ,  Kant p u ts  the  

c o n f l i c t  th u s :

The law concern ing  punishm ent i s  a  c a te g o r ic a l  im pera
t i v e ,  and woe to  him who rummages around in  the  winding 
p a th s  o f a th e o ry  of happiness look ing  fo r  some advan
tag e  to  be gained by re le a s in g  th e  c rim in a l o r by 
reduc ing  the  amount o f i t  -  in  keep ing  w ith  the  
P h a r is a ic  m otto: " I t  i s  b e t t e r  th a t  one man should
d ie  than  th a t  th e  whole people should p e r is h " . I f  
le g a l  ju s t ic e  p e r is h e s , then  i t  i s  no lo n g er w orth
w hile  fo r  men to  rem ain a l iv e  on t h i s  e a r th .7

H ere, n o t on ly  do we glim pse what Kant reg a rd s  as  th e  e v i l s  

o f u t i l i t a r i a n i s m ,  d iscu ssed  below, b u t more im p o rtan tly  the  

s tre n g th  o f  K a n t 's  c o n v ic tio n  th a t  th e  c o n f l i c t  i s  fundam ental, 

( J u s t ic e  a lthough  the  heavens f a l l ) .  U t i l i ta r ia n is m  can , accord ing  

to  K ant, on ly  p rov ide  a r e l a t iv e  ' j u s t i f i c a t i o n '  by o th e r  'g o o d s ',  

b u t t h i s ,  K ant th in k s , i s  u l t im a te ly  an appeal to  happ iness and i s  

hence non-m oral. Thus reform  may a c tu a l ly  in c re a se  th e  t o t a l  o f 

happ iness b u t t h i s  i s  on ly  som ething we may hope fo r  as a k ind  o f
g

benevolence. What m a tte rs  i s  n o t th e  use o f punishm ent, o r any

7 . I b id . ,  100.
8 . For K ant, benevolence i s  som ething we can hope f o r  b u t have no 

r i g h t  to  ex p ec t.
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p o s i t iv e  law th a t  i t  en fo rc e s , bu t i t s  m o ra li ty . What Kant has done 

in  th e  ' l a s t  m u rd ere r ' example i s  to  c o n fro n t us w ith  a  s i tu a t io n  

where punishm ent i s  u s e le s s  b u t s t i l l  j u s t . This e x p la in s  why th i s  

example, and o th e rs ,  used by Kant a re  so extrem e. This i s  n o t 

due to  p e rso n a l v ic io u sn ess  in  K ant, b u t r a th e r  to  what Paton 

c a l l s  K a n t 's  'method o f i s o l a t i o n '.  Speaking o f K a n t 's  use o f 

t h i s  method, Paton says:

He c o n s id e rs  a c tio n s  done s o le ly  from in c l in a t io n  
w ith o u t any m otive o f du ty  and says they  have no 
m oral w orth . S im ila r ly , he co n sid e rs  a c tio n s  done 
s o le ly  fo r  the  sake o f du ty  w ith o u t any in c l in a t io n  
and says th ey  have m oral w o rth .9

In  K a n t 's  d is c u s s io n  o f punishm ent, th i s  i s  p a ra l le le d  by an example 

o f u s e fu l  punishm ent w ithou t ju s t i c e  as having no m oral w orth (th e  

'P h a r is a ic  m o tto ')  and an example of j u s t  punishm ent w ith o u t any use 

(th e  ' l a s t  m u rd e re r ') .  But i f  punishment i s  u s e le s s ,  how can i t  be 

ju s t?  The answer, accord ing  to  K ant, i s  t h a t  punishm ent i s  an 

example, perhaps th e  example o f  ju s t i c e  in  p r a c t ic e .

Punishm ent i s  th u s  co erc io n  which b rin g s  home to  the  c rim in a l 

th e  lo g ic a l  r e s u l t  o f h is  a c tio n  in  which he has adopted a maxim 

which he cou ld  n o t w i l l  as a u n iv e rs a l  law . Punishment i s  th u s  a 

way o f showing the  consequence o f  a ttem p tin g  to  adopt a wrong maxim 

as a c a te g o r ic a l  im p era tiv e  and removes th e  ex cep tio n  in  h is  own 

fav o u r t h a t  th e  c r im in a l would l ik e  to  make to  i t .  I t  th u s  re p re 

s e n ts  th e  p r a c t ic a l  co n clu sio n  o f the  c r im in a l 's  reaso n in g  and demon

s t r a t e s  in  a fo r c ib le  way how th e  adop tion  o f h is  maxim as a u n iv e rs a l  

law would a f f e c t  him .

9 . H .J . Paton , The C a te g o ric a l Im p era tiv e , 48-9 .
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This i d e n t i f i c a t io n  o f punishm ent as  a c a te g o r ic a l  im p era tiv e  

d en ie s  any f u r th e r  ' j u s t i f i c a t i o n *  f o r  th a t  would be e x te rn a l  and 

in  term s o f som ething o th e r  than  m o ra lity . That would be e q u iv a le n t 

to  demanding ' j u s t i f i c a t i o n '  o f m o ra lity ; a  demand which a lre a d y  

begs a non-m oral answ er. That i s  p re c is e ly  the  f a l l a c y  th a t  u t i l 

i ta r ia n is m  commits acco rd ing  to  K ant, which in  punishm ent le a d s  i t  

to  th e  non-m oral c o n s id e ra tio n  o f s o c ie ty 's  h ap p in ess . Seen in  

t h i s  l i g h t ,  i t  i s  c le a r  why Kant should s e t  h is  ' l a s t  m u rd ere r ' 

example in  a d is s o lv in g  s o c ie ty , fo r  then  a u t i l i t a r i a n  j u s t i f i c a 

t io n  i s  no lo n g e r a v a i la b le .  K ant, by h is  'method of i s o l a t i o n ' 

has ru le d  o u t u t i l i t a r i a n  c o n s id e ra tio n s  in  th e  ' l a s t  m urderer' 

c a se . G en era lly , however, t h i s  w i l l  n o t be ty p ic a l  o f most c a se s  

where th e re  w i l l  be c le a r  and p re s s in g  u t i l i t a r i a n  c o n s id e ra t io n s .

Kant does n o t deny t h i s .  He b e lie v e s  th a t  punishm ent has p ro s p e c t

iv e  use  which may b e n e f i t  c r im in a l and s o c ie ty  a p a r t  from c o n s id e ra 

t io n s  o f j u s t i c e .  Indeed , punishm ent may be c a r r ie d  o u t to  produce 

such consequences, o r to  p ro v id e  the  o p p o rtu n ity  to  produce them.

K a n t's  p o in t  i s  r a th e r  t h a t  such consequences do n o t j u s t i f y  the  

punishm ent which i s  som ething only  the  c a te g o r ic a l  im p era tiv e  can 

do .^^  This may be compared to  P a ton ' s rem arks in  o p p o s itio n  to  

'th e  i l l u s i o n  th a t  f o r  Kant a  good man must take  no account o f 

co n seq u en ces '.^ ^  Kant i s  n o t so fo o l is h  as to  deny th a t  an a c t io n  

done f o r  the  sake o f du ty  w i l l  produce r e s u l t s .  I t  always seeks to  

produce r e s u l t s ,  and norm ally  succeeds in  doing so . A ll Kant i s  say ing

10. A p a r t i c u la r ly  d i f f i c u l t  example fo r  Kant would be i f  th e  r e t r i 
b u tiv e  punishm ent f o r  a  crim e r e s u l te d  in  a  g re a t ly  in c re a se d  
in c id e n c e .

11. Supra, n o te  9 , 76 .
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i s  th a t  i t s  d i s t i n c t iv e ly  m oral value does n o t depend on the  r e s u l t ’s

sought o r  th e  r e s u l t s  a t ta in e d  ,  , . *A good man aims a t  consequences

because o f th e  (m oral) law : he does n o t obey the  (m oral) law m erely
12because o f  th e  consequences*. U n fo rtu n a te ly , Kant adm its, i t  i s  

p r e c is e ly  the  e x c lu s iv e  concern w ith  consequences th a t  pervades 

a c tu a l  system s o f punishm ent and t h e i r  ' j u s t i f i c a t i o n * .

Punishm ents, imposed by governments a re  always d e te r r e n t .  
But th e  punishm ents imposed by a being who i s  guided by 
m oral s tan d a rd s  a re  r e t r i b u t iv e .  A ll punishm ents imposed 
by so v ere ig n s  and governments a re  p ragm atic , they  a re  
designed  to  c o r r e c t  o r  make an example. R uling a u th o r i
t i e s  do n o t pun ish  because a crim e has been committed, 
b u t in  o rd e r  t h a t  crim es should n o t be com m itted. Pun
ishm ents a p p e r ta in  e i th e r  to  a  la w g iv e r 's  j u s t i c e  or 
h is  p rudence . 15

Moral laws must never take human weakness in to  account 
. . . (b u t)  . . .  As a pragm atic law giver and judge man 
must g ive  due c o n s id e ra tio n  to  the  in f i r m ity  and f r a g i l 
i t y  o f h is  fe llo w s  and remember th a t  th ey  a re  on ly  h u m a n .14

From th e se  two passages i t  i s  p o ss ib le  to  broaden o u t th e  d is c u ss io n  

from punishm ent to  th e  whole r e la t io n  o f n a tu ra l  law to  p o s i t iv e  law .

The passages from th e  ' L ec tu res  on E th ic s ' (1775-81)^^ p re se n t 

th e  c o n f l i c t  o f th e  j u s t i f i c a t i o n  provided  by th e  c a te g o r ic a l  im pera

t i v e 's  ju s t i c e  and t h a t  o f th e  p r a c t ic a l  aim o f u t i l i t a r i a n  l e g i s l a 

t io n  as t h a t  between m o ra lity  and th e  law . As such they  connect Kant 

to  the  t r a d i t i o n  o f N a tu ra l Law, and i l l u s t r a t e  K e lse n 's  c h a r a c te r is a -

12. I b id . ,  58- 9 , 7 6 .
15 . K ant, L ec tu res  on E th ic s , 55*

14. I b id . ,  66 -7 .
15 . I b id . ,  th e  l e c tu r e s ,  d e liv e re d  from 1775-81 p red a te  th e  M etaphysics 

o f M orals o f 1797 and do n o t c o n ta in  th e  f u l l  r e t r ib u t iv e  th e o ry  o f 
the  l a t e r  work. N e v e rth e le ss , they  do n o t c o n tr a d ic t  th a t  work and 
il lu m in a te  im p o rtan t p o in ts .  In  t h e i r  p u b lish ed  form th ey  com prise 
co m p ila tio n s  o f n o te s  taken  by s tu d e n ts  and fo llow  the  fo rm at o f 
t e x t s  by Baumgarten which were p re sc rib ed  f o r  the  e th ic s  course  a t  
K ënigsberg .
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t io n  o f K a n t 's  Ju risp ru d en ce  as  'th e  most p e r f e c t  ex p ress io n  o f the

c l a s s i c a l  d o c tr in e  o f n a tu r a l  law as i t  evolved in  th e  sev en teen th  and

e ig h te e n th  c e n tu r ie s  on th e  b a s is  o f P r o te s ta n t  C h r i s t i a n i ty '.^ ^  Kant

u ses  th e  term  'n a tu r a l  law ' to  ex p ress  th e  need f o r  law to  embody j u s t -  

17ic e .  Law in  a  p o s i t iv e  sense i s  a  h y p o th e tic a l  im p era tiv e  you do 

X, then  . . . ) ,  w hereas ju s t i c e  i s  a  c a te g o r ic a l  im p era tiv e  (do n o t  do 

x ) .  The form er p ro v id es  an e x te rn a l  m o tiv a tio n  by c o e rc io n , the  l a t t e r  

an in te r n a l  m o tiv a tio n  by d u ty  a lo n e . The s u b je c t m a tte r  o f law a re  

those  a c ts  capab le  o f  e x te rn a l  enforcem ent, bu t t h i s  does n o t deny 

t h a t  people may obey law s from du ty  a lo n e . I t  i s  im p o rtan t t h a t  th e  

law should  en fo rce  on ly  those  a c ts  which may be obeyed from du ty  ( th e  

h y p o th e tic a l  im p era tiv e  th e reb y  conform ing to  th e  c a te g o r ic a l  im p era tiv e  

in  i t s  range o f a p p l ic a t io n ) .

What then  i s  th e  s ta tu s  o f K a n t 's  theory? This i s  made c le a r  in  

a passage from the  'C r i t iq u e  o f Pure Reason' :

A c o n s t i tu t io n  a llow ing  the  g r e a te s t  p o s s ib le  human 
freedom in  accordance w ith  laws by which the  freedom 
o f each i s  made to  be c o n s is te n t  w ith  t h a t  o f a l l  
o th e rs  -  I  do n o t  speak o f th e  g r e a te s t  hap p in ess , 
f o r  t h i s  w i l l  fo llow  o f i t s e l f  -  i s  a t  any r a te  a  
n e ce ssa ry  id e a , which must be taken  as fundam ental 
n o t on ly  in  f i r s t  p ro je c tin g  a c o n s t i tu t io n  b u t in  
a l l  i t s  law s. For a t  th e  s t a r t  we a re  re q u ire d  to  
a b s t r a c t  from th e  a c tu a l ly  e x is t in g  h in d ran ces , which, 
i t  may be, do n o t  a r i s e  unavoidab ly  o u t o f human 
n a tu re , b u t r a th e r  a re  due to  a  q u ite  rem ediable 
cau se , th e  n e g le c t  o f pure id e a s  in  th e  making o f 
law s. N oth ing , indeed , can be more in ju r io u s ,  o r 
more unworthy o f a  p h ilo so p h e r, th an  th e  v u lg a r 
appea l to  s o -c a l le d  adverse  ex p e rien ce . Such e x p e r i
ence would n ev er have e x is te d  a t  a l l ,  i f  a t  th e  p roper

16 . K elsen , N atural-Law  D octrine  and Legal P o s itiv ism , 445.

17 . T liis i s  in  keep ing  w ith  the  more re c e n t  emphasis on the  te le o -  
lo g ic a l  elem ents in  K a n t 's  e th ic s .  See Paton , su p ra , n o te  9; 
M .J. G regor, Laws o f  Freedom; and T.C. W illiam s, The Concept o f 
th e  C a te g o r ic a l Im p e ra tiv e .
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tim e those  i n s t i t u t i o n s  had been e s ta b lis h e d  in  
accordance w ith  id e a s , and i f  id e a s  had n o t been 
d isp la c e d  by crude concep tions which, j u s t  because 
th ey  have been d e riv ed  from ex p erien ce , have n u l l i 
f ie d  a l l  good in te n t io n s .  The more l e g i s l a t i o n  and 
government a re  brought in to  harmony w ith  th e  above 
id e a , the  r a r e r  would punishm ents become, and i t  i s  
th e re fo re  q u ite  r a t io n a l  to  m a in ta in , as P la to  does, 
th a t  in  a p e r fe c t  s t a t e  no punishm ents w hatsoever 
would be re q u ire d . This p e r f e c t  s t a t e  may n ev er, 
in d eed , come in to  being ; n o n e th e le ss  th i s  does 
n o t a f f e c t  th e  r ig h t fu ln e s s  o f th e  id e a , which, in  
o rd e r  to  b rin g  p e r fe c t io n , advances t h i s  maxim 
as an a rch e ty p e . For what th e  h ig h e s t  degree may 
be a t  which mankind may have come to  a s tan d , and 
how g re a t  a g u lf  may s t i l l  have to  be l e f t  between 
th e  id e a  and i t s  r e a l i s a t i o n ,  a re  q u e s tio n s  which 
no-one can, o r ought to , answ er. For the  is su e  
depends on freedom; and i t  i s  in  the  power o f 
freedom to  pass beyond any and every  s p e c if ie d  l i m i t . l 8

Here th e  fundam ental d u a l i ty  o f the  K antian  ph ilosophy  i s  c l e a r ly  

seen . Here i t  i s  expressed  as the  d i s t in c t io n  between what i s  and what 

ought to  be th e  c a se . I t  i s  th e  r e l a t io n  between th e se  term s th a t  

i s  in  q u e s tio n  in  the  th eo ry  o f punishm ent and in  law as  a whole; 

fo r  i t  i s  th e re  th a t  th e  th eo ry  meets w ith  examples th a t  a re  n e c e ss 

a r i l y  o f an e m p iric a l n a tu re . A lthough th e  s t a t e  o f a f f a i r s  d ic ta te d  

by th e  id e a  o f ju s t ic e  seems u n a tta in a b le  in  i t s  t o t a l i t y  t h i s  does 

n o t remove th e  moral du ty  to  a c t  as i f  i t  w ere.^^  The p o s s ib i l i t y  

o f t h i s  i s  in c re a se d  as a r e s u l t  o f K a n t 's  a n a ly s is  o f what c o n s t i 

tu te s  th e  m oral w orth o f a c t io n , an und ers tan d in g  o f which would allow  

the  ad o p tio n  o f th e  a p p ro p ria te  p r in c ip le .  Elsew here Kant in c l in e s  

to  th e  view th a t  th e re  i s  evidence th a t  th e  hopes f o r  the  p e r f e c t

18 . K ant, C r it iq u e  o f Pure Reason, 512 (B 575, A 517 ).
19 . T ie id e a  o f a c tin g  'a s  i f '  ju s t i c e  were r e a l iz e d  re c u rs  th roughou t 

K a n t 's  d isc u ss io n  of j u s t i c e .  T i is  i s  p o s s ib le  because h is  th eo ry  
i s  d e s c r ip t iv e  o f the  im p l ic i t  m oral law and a lso  p re s c r ip t iv e  
where i t  i s  a b se n t. See B a to n 's  d is c u s s io n  o f th i s  p o in t in  th e  
r o le  o f th e  c a te g o r ic a l  im p e ra tiv e ; H .J . Paton, Tie Aim and S truc- 
"Wre o f K a n t 's  'G rund legung ', a lso  H. V a ih in g er, Tie Philosophy o f 
* A s - I f '.
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s t a t e  may e v e n tu a lly  be r e a l i s e d .  Kant b e lie v e s  th a t  Providence

has a 's e c r e t  p lan  o f n a tu r e ' to  produce such a s t a t e ,  the  evidence

being p rov ided  by the  a s p ir a t io n s  exp ressed  by o b serv ers  o f the  
20French R ev o lu tio n .

I l l

Having s a id  something o f the  n a tu ra l  law s ta tu s  of the  c a te g o r i 

c a l  im p era tiv e  as the  s tan d a rd  o f ju s t i c e  i t  can be compared w ith  th e  

c h a r a c te r is a t io n  (provided  in  the  p rev io u s  c h ap te r)  o f n a tu ra l  law .

Of course  t h i s  c h a r a c te r is a t io n  i s  very  g en e ra l and f o r  the  moment 

om its th e  o r ig i n a l i t y  of K a n t 's  co n cep tio n . N ev erth e le ss , a broad 

c l a s s i f i c a t i o n  o f the  c a te g o r ic a l  im p era tiv e  as a  n a tu ra l  law con

c e p t i s  p o s s ib le .  In  th e  fo llo w in g  d is c u s s io n , K a n t's  th eo ry  w i l l  

th e re fo re  be examined in  th e  l i g h t  o f K e lse n 's  c r i t iq u e  o f  n a tu ra l  

law in  r e s p e c t  o f i t s  a c tu a l iz a t io n .  Once ag a in  the  s p e c if ic  prob

lem s. o f so u rce , in d iv id u a tio n  and enforcem ent w i l l  be used to  p ro 

vide a s t r u c tu r e .

I t  was s ta te d  in  c h a p te r  1 th a t  in  r e s p e c t  of a source n a tu ra l  

law claim ed to  be 'g iv e n ' independent o f human a t t i t u d e s ,  r e s t in g  

on m etaphysica l p rem ises, a s c e r ta in a b le  by reason  and com prising 

laws of th e  h ig h e s t  g e n e r a l i ty .  In  a d d it io n , an a f f i n i t y  w ith  the  

laws o f  n a tu re  was in d ic a te d . A ll th ese  c h a r a c te r i s t i c s  can be 

found in  a d i s t in c t iv e  K an tian  form in  the  c a te g o r ic a l  im p e ra tiv e .

20. K ant, Id ea  f o r  a U n iv e rsa l H is to ry  from a Cosm opolitan P o in t o f 
View, 21.
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One o f the  most im p o rtan t th e se s  o f the  ' C r it iq u e  o f Pure Reason' 

was th a t  o f c a te g o r ie s .  C a teg o ries  were provided  by reason  which 

gave form to  the  m a te r ia l d e riv ed  e m p ir ic a lly  by the  senses and thus 

gave knowledge. Reason was n o t sim ply a source o f knowledge o f a 

th e o r e t ic a l  n a tu re  in  th i s  sen se , fo r  i t  a lso  provided  p r a c t ic a l  

knowledge. Kant expressed  i t  th u s :

I  assume th a t  th e re  r e a l l y  e x i s t  pure m oral laws 
which e n t i r e ly  a p r io r i  (w ithou t reg a rd  to  em p irica l 
n o tio n s  i . e .  happ iness) determ ine the  a c ts  and 
om issions i . e .  the  use o f freedom o f any r a t io n a l  
be ing , and th a t  th e se  laws command a b so lu te ly  (n o t 
on ly  h y p o th e tic a lly , on the  p re su p p o s itio n  o f o th e r  
h y p o th e tic a l  ends) and a re  th e re fo re  a b so lu te ly  
n e c e ssa ry . I  can j u s t l y  assume t h i s  by appea ling  
n o t on ly  to  the  p ro o fs  o f the  most e n lig h ten ed  
m o ra l is ts ,  bu t a lso  to  the  m oral judgment o f every  
man, i f  on ly  he t r i e s  to  th in k  a law o f th a t  s o r t  
c l e a r l y . 21

Tie 'm oral la w s ',  th a t  i s ,  the  fo rm u la tio n s  o f the  c a te g o r ic a l  

im p e ra tiv e , a re  seen as 'g iv e n ' in  the  sense o f being  independent, 

a p r io r i  concep ts  which are  n o t e s ta b lis h e d  by e m p iric a l means. They 

a re  independent o f human a t t i t u d e s  in  th e  sense th a t  they  a re  n o t 

dependent on th e  p u r s u i t  o f t h i s  or t h a t  end, b u t a re  a b so lu te .

They a re  e s ta b lis h e d  by the  C r i t i c a l  Philosophy which sought to  purge 

the  ex cesses  o f pure reason  and th i s  indeed may be taken  to  in c lu d e  

much o f th e  in tu i t i o n s  and re v e la t io n s  o f n a tu r a l  law . They a re  thus 

tra n sc e n d e n ta l as  opposed to  tra n sce n d e n t; t h a t  i s ,  n ece ssa ry  to  

exp erien ce  r a th e r  than  beyond a l l  e x p e rien c e . They a re  a s c e r ta in a b le  

by reason  sim ply by being forms provided  by reason  i t s e l f ,  so th a t

21. Supra, n o te  l 8 , 656-7 (A 80 7 ).
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Kant f e e ls  ab le  to  appeal to  th e  m oral though t o f every  man.

F in a l ly  th ey  a re  o f the  h ig h e s t  g e n e r a l i ty  be ing , indeed , p u re ly  

fo rm al. I t  m ight a lso  be added th a t  the  very  t i t l e  'm oral law ' i s  

su g g es tiv e  o f n a tu ra l  law th e o ry .

The suggested  a f f i n i t y  o f n a tu ra l  law to  laws of n a tu re  a lso

f in d s  i t s  K antian  c o u n te rp a r t in  the  famous dictum , 'th e  s ta r r y
22sk ie s  above me and the  m oral law w ith in  me*. For the  Newtonian

laws govern th e  world o f n a tu re  and th e  K antian  laws govern the

world o f m o ra lity . However, Kant i s  n o t in  danger o f confusing  the

two laws as  B lackstone d id . A lthough men a re  p a r t  o f n a tu re  as

phenomena' and eq u a lly  governed by laws o f n a tu re  they  a re  a lso  
23'nouraena' and hence n o t de term ined , bu t f r e e  ag en ts . Freedom, 

however, fo r  K ant, means su b m ittin g  o n e 's  w i l l  to  laws th a t  one can 

give o n e se lf  and th ese  a re  in  the  form o f  th e  c a te g o r ic a l  im p e ra tiv e . 

In  t h i s  sen se , Kant reg a rd s  men,as r a t io n a l  b e in g s, as l e g i s l a to r s  

of the  m oral law . N e v e rth e le ss , the realm  o f ought must be as law

f u l  as th e  realm  o f i s  even i f  n o t id e n t i f i e d  w ith  i t .  Hence, Kant 

o f f e r s  an a l t e r n a t iv e  fo rm u la tio n  o f th e  c a te g o r ic a l  im p e ra tiv e , 'A ct

as i f  th e  maxim o f your a c t io n  were to  become through your w i l l  a

I 24u n iv e rs a l  law of n a tu re  .

The q u e s tio n  may now be asked , how f a r  can K ant, id e n t i f i e d  

as a n a tu r a l  law th e o r i s t ,  be v u ln e rab le  to  K e lse n 's  g en e ra l c r i t iq u e .  

I n i t i a l l y  i t  seems th a t  Kant would avoid many problems of th e  more

22. K ant, C r i t iq u e  of P r a c t ic a l  Reason, l6 6 .

25 . See e . g . ,  su p ra , n o te  2 , xx iv -xxv .

24. Supra, n o te  1, 84.



69

t r a d i t i o n a l  th eo ry  fo r  Kant does n o t r e ly  on, and in  f a c t  r e j e c t s ,

the  ex cesses  o f  ra t io n a lis m  o r pure re a so n . Nor i s  th e re  any

q u e s tio n ab le  assum ption of a w i l l  in  n a tu re  -  a t  l e a s t  in  c re a tin g  
25

norms. Indeed , Kant i s  c le a r  th a t  reason  i t s e l f  does n o t gener

a te  norms bu t g iv e s  form to  the  w il l  which i s  t h e i r  so u rce . Kant 

th e re fo re  adheres to  a d i s t in c t io n  between c o g n itio n  and v o l i t io n  

l a t e r  adopted by K elsen , bu t n o t conspicuous in  g en era l n a tu ra l  law 

th e o ry . This form o f a n a ly t ic a l  dualism  re p la c e s  the  r e a l i s t  meta

p h y s ica l dualism  th a t  K elsen found so o b je c t io n a b le . The realm  of 

noumena does n o t e x p la in  th a t  o f phenomena but i s ,  in  the  sphere 

o f human a c t io n , an a l t e r n a t e  form of e x p la n a tio n . Tie p o in t i s  n o t 

th e re fo re  to  c laim  th a t  th in g s  as they  a re  a re  a m a n ife s ta tio n  o f 

an o th er rea lm , b u t indeed to  i n s i s t  on the  s e p a ra tio n  o f i s  and 

ought. D esp ite  t h i s ,  however, i t  w il l  be shown in  the  n e x t c h ap te r  

th a t  K ant a ttem p ts  to  re u n ify  the  realm s he has s e p a ra te d . There 

i t  w i l l  be seen th a t  Kant i s  e q u a lly  g u i l ty  as t r a d i t io n a l  n a tu ra l  

law in  deducing ought from i s ,  in  th a t  th e  mere e x is ten c e  o f the  

c a te g o r ic a l  im p era tiv e  i s  he ld  as making i t  n o rm ative ly  b in d in g .

The d is c u s s io n  of t h i s  p o in t  and the  consequence i t  has w i l l  be p o s t

poned fo r  th e  p re s e n t .

K e lse n 's  in s is te n c e  on sc ien ce  would c l e a r ly  n o t be met by any 

f a i lu r e  to  e s ta b l i s h  c l e a r ly  d e fin ed  f a c t s ;  bu t would K a n t 's  j u r i s 

prudence f a i l  in  term s o f a p u b lic ly  a v a ila b le  te s t?  K a n t 's  p o s i t io n  

i s  unusual in  t h a t  he o f f e r s  th e  t e s t  i t s e l f  r a th e r  than  any autonomous,

25 . But see su p ra , n o te  20.
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substan tive natural law. Kant does th is  by g iv in g  a formal t e s t  

rem iniscent o f sc ie n c e . His argument takes the form not th at X 

i s  a p r in c ip le  o f natural law, but th a t i f  X has the form of the 

moral law then i t  i s  'p ossib le*  as natural law. Now, w h ils t  i t  

may be doubted th at K ant's procedure ^  the accepted p u b lica l y 

a v a ila b le  t e s t ,  the principal d i f f i c u l t y  a r ise s  when Kant attempts 

to  arrive  a t cer ta in  d e f in ite  p r in c ip le s ;  in  other words, when he 

returns to  tr a d it io n a l natural law theory. Because o f t h is ,  i t  i s  

important to  g ive f u l l  consideration  to  the problem o f ind iv idu ation  

in  Kant.

The problem o f in d iv id u ation  in  natural law theory was seen to  

be i t s  fa ilu r e  to provide a theory because o f i t s  preoccupation w ith  

general laws a lon e. K elsen 's po in t was th a t in  order to re ta in  the 

pretence o f u n iversa l v a l id ity ,  natural law, p a r tic u la r ly  in  resp ect  

of the concept o f ju s t ic e ,  was forced to  eschew ind iv idu ation  

because o f i t s  co n tro v ers ia l nature. On the other hand, Kelsen saw 

the r e s u lt  was a r e tr e a t  in to  empty formalism. Kant, however, accepts  

both formalism and attem pts to in d iv id u a te . Because formalism i s ,  

o f i t s e l f ,  not a c r it ic ism  o f Kant, i t  becomes necessary to  a sse ss  

h is  theory o f in d iv id u ation .

According to Kant, one f i r s t  con structs a maxim from the pro

posed course o f a c tio n . Then one considers whether th is  maxim can 

conform to  the fom iu lations o f  the ca teg o r ica l im perative (could one 

w il l  i t  as a u n iversa l law ?). This process ap p lies  to  both moral 

reasoning and le g a l reasoning, so long as i t  i s  j u s t . The ca teg o r ica l 

im perative provides a n egative t e s t ;  i t  shows th at a maxim i s  p o ss ib le
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as a moral maxim, but does not o f i t s e l f  guarantee th at i t  i s  such.

I t  should be noted from th is  th at K ant's ind iv idu ation  does not 

conform to  the tr a d it io n a l deduction from axioms and does not 

e s ta b lis h  a necessary v a lid ity  (but only a p o ss ib le  one) o f i t s  

r e s u lt .  N onetheless, Kant wishes to  exclude cer ta in  contents from 

ju s t ic e .  Moreover, i t  seems th at Kant does want to  take cer ta in  

m aterial as ju s t  simply by the moral law . U nfortunately Kant's 

examples o f the app lica tion s o f the ca te g o r ic a l im perative are the 

su b ject o f  c o n f lic t in g  in terp reta tion s.^ ^  A major d i f f ic u l t y  i s  

th at Kant i s  so cryp tic  in  h is  d iscu ssio n  and i t  could be sa id  th a t, 

as they stand, h is  arguments are u n sa tis fa c to ry . K ant's problem i s  

th a t in  separating form and content he then has to overcome th at very  

separation to  render h is  theory p r a c t ic a l. Consideration o f Kant's 

theory w i l l  show that i t  maintains i t s  form ality  a t the c o s t  o f  

em ptiness and by re lia n ce  on p o s it iv e  law. In other words, K elsen 's  

c r it iq u e  i s  upheld.

K elsen 's  c r it ic ism s  o f natural law in d iv id u ation  can be pressed

aga in st Kant w ith the somewhat unexpected help  o f Dewey and H egel.

Dewey s e iz e s  on the formalism o f the ca te g o r ic a l im perative to

observe 'ih e  gospel o f a duty devoid o f content n a tu ra lly  le n t  i t s e l f

to the consecration  and id e a liz a tio n  o f such s p e c if ic  d u ties  as the
27e x is t in g  n a tio n a l order might p ro v id e '. Now sweeping though th is  i s ,  

i t  contain s an important p o in t. A purely formal moral law must r e ly  on 

the m ateria l in  the maxims presented fo r  te s t in g . In the case o f law

26. See e . g .  R.P. W olff ( ed . ) ,  Kant, part two, esp . a r t ic le s  by 
Ebbinghaus, Harrison and Kemp.

27 . J . Dewey, German Philosophy and P o l i t i c s ,  8 7 .
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th e se  w i l l  come from th e  p o s i t iv e  le g a l  system . Now i t  would seem 

th a t  t h i s  would be a genuine t e s t  in  t h a t  i t  i s  p o s s ib le  f o r  some 

proposed laws to  f a i l .  Indeed , Kant h im se lf  i s  o f te n  c r i t i c a l  and 

f o r  example r e j e c t s  th e  n o tio n  o f th e  le g a l  e s ta b lish m e n t o f an 

h e re d i ta ry  a r is to c r a c y  on th e se  grounds. However, a g a in s t  t h i s ,  

H e g e l's  c r i t ic i s m s  can be advanced. A part from in s i s t i n g  th a t  

the  m oral law can only  t e l l  u s what n o t to  do, Hegel b e lie v e s  Kant
28i s  g u i l ty  o f a p e t i t i o  p r i n c i p i i . Hegel p o in ts  o u t th a t  i f  Kant 

succeeds in  showing th a t  f o r  example, making f a l s e  prom ises and 

t h e f t  canno t conform to  th e  c a te g o r ic a l  im p era tiv e  w ith o u t d e s tro y 

in g  the  i n s t i t u t i o n  o f p ro p e rty , t h i s  does n o t show th a t  th e  la ck  

of such an i n s t i t u t i o n  i s  m o ra lly  u n d e s ira b le . Ihus Kant i s  m erely 

begging th e  q u e s tio n  by i l l i c i t l y  assuming the  i n s t i t u t i o n  th a t  he 

seeks to  j u s t i f y  (o r  co n v erse ly  the  in ju s t i c e  o f t h a t  u n ju s t i f i e d ) .  

Kant does n o t e s ta b l i s h  ind ep en d en tly  th e  j u s t i c e  o f the  i n s t i t u t i o n s  

o r laws in  q u e s tio n . I t  i s  th u s  q u ite  open w hether an h e re d i ta r y  

a r is to c r a c y  i s  j u s t i f i e d ,  Kant m erely assumes th a t  i t  i s n ' t .  W h ils t 

t h i s  shows th a t  h is  t e s t  i s  p ro p e rly  i n d i f f e r e n t  between a c r i t i c a l  

o r s ta tu s  quo view, i t  i s  obvious th a t  th e  l a t t e r  i s  in  a favoured  

p o s i t io n .  Ihe le g a l  system , e s p e c ia l ly ,  can p rov ide  a u th o r i ta t iv e  

su p p o rt which th e  c a te g o r ic a l  im p era tiv e  on ly  r e in f o r c e s ,  (th e  

in d iv id u a l i s  th u s  l e f t  in  th e  same p o s i t io n  v is  a v is  th e  s t a t e  as 

b e fo re ) , l l ia t  Kant a cc e p ts  t h i s  tendency w i l l  be argued in  th e  fo llo w 

ing  c h a p te r . 'Die m oral law th e re fo re  f a i l s  in  th e  same way as  n a tu r a l  

law t r a d i t i o n a l l y  conceived .

28 . H egel, Philosophy o f  R ig h t, s .  155»
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Ihe problem of in d iv id u a tio n  in  Kant can be shown in  more 

d e t a i l  by tak in g  a s p e c if ic  example. By r e tu rn in g  to  punishm ent, 

i t  w i l l  be p o s s ib le  to  do th i s  and a lso  ta c k le  the  th i r d  problem , 

th a t  o f enforcem ent. I n i t i a l l y  i t  was seen th a t  n a tu ra l  law 

th eo ry  u s u a lly  p ro v id es  an ex p lan a tio n  f o r  f a i lu r e  o f enforcem ent 

in  p r a c t ic e .  T h is , in  K ant, tak es  the  form o f blaming the  p e rv asiv e  

in flu en c e  o f u t i l i t a r i a n i s m ,  as a lre a d y  p o in ted  o u t e a r l i e r  in  th i s  

c h a p te r .

How does K ant in d iv id u a te  and p rov ide  fo r  enforcem ent o f h is

n o tio n  o f ju s t i c e  in  the  th e o ry  o f punishment? (For the  purposes

of the  fo llo w in g , K a n t 's  n o tio n  o f j u s t i c e ,  r a th e r  than  th a t  o f

u t i l i t a r i a n i s m ,  i s  assum ed). 'The law concern ing  punishm ent i s  a
» 29c a te g o r ic a l  im p era tiv e  . I t  should come as no s u rp r is e  th a t  t h i s  

should be so because, i f  punishm ent i s  to  be seen as m ora lly  j u s t i 

f ie d ,  and i f  ju s t i c e  i s  expressed  as th e  c a te g o r ic a l  im p e ra tiv e ,

then  th a t  im p era tiv e  should  be exem plified  in  punishm ent. Ihe 

c l e a r e s t  and most im p o rtan t in s ta n c e  o f  t h i s  should a lre ad y  be 

a p p a ren t.

I f  we take th e  f i r s t  fo rm u la tio n  o f the  c a te g o r ic a l  im p e ra tiv e , 

'A ct on ly  on th a t  maxim through which you can a t  th e  same tim e w i l l

th a t  i t  should become a u n iv e rs a l  l a w ' , ^  w ith  the  above j u s t i f i c a 

t io n  o f c o e rc io n , i t  i s  n o t  d i f f i c u l t  to  see how Kant should a r r iv e  

a t  a re c ip ro c a tin g  (o r  r e t r i b u t i v i s t )  system  of punishm ent. I h i s  may 

h e lp  to  c l a r i f y  K a n t 's  rem arks.

29 . Supra, n o te  2 , 100.

50 . Supra, n o te  1 .
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What k in d  and what degree o f punishm ent does p u b lic  
le g a l  J u s t ic e  adopt as i t s  p r in c ip le  and standard?
None o th e r  th an  th e  p r in c ip le  o f e q u a l i ty ,  th a t  i s ,  
the  p r in c ip le  o f n o t t r e a t in g  one s id e  more fav o u rab ly  
than  th e  o th e r .  A ccord ing ly , any undeserved e v i l  th a t  
you i n f l i c t  on someone e ls e  among the  people i s  one 
th a t  you do to  y o u rs e lf .  I f  you v i l i f y  him, you 
v i l i f y  y o u rs e lf ;  i f  you s t e a l  from him, you s t e a l  from 
y o u rs e lf ;  i f  you k i l l  him, you k i l l  y o u rs e lf .

(This should  be in te r p r e te d  as  what ought to  be the  case r a th e r  

th an , as K a n t 's  language may su g g est, what a c tu a l ly  o c c u rs .)

How th i s  r e l i e s  on the  f i r s t  fo rm u la tio n  o f the  c a te g o r ic a l  

im p era tiv e  i s  seen when Kant adds l a t e r :

Inasmuch as someone s t e a l s ,  he makes th e  ownership 
o f everyone e ls e  in se c u re , and hence he robs him
s e l f  . . .  o f  the  s e c u r i ty  o f any p o s s ib le  o w n e r s h i p .

A ccepting  s te a l in g  as a crim e, and th u s  as a  h indrance  to  f r e e 

dom acco rd ing  to  u n iv e rs a l  law , co erc io n  i s  j u s t i f i e d  as a h indrance 

o f a h i n d r a n c e . T h i s  i s  in te rp re te d  as th a t  th e  amount of co erc io n  

in  punishm ent must match th a t  in  the  c rim e. A g a in st t h i s  s tan d a rd , 

u t i l i t a r i a n i s m  i s  a r b i t r a r y ,  accord ing  to  K ant, 'A l l  o th e r  s tan d a rd s  

f lu c tu a te  back and fo r th  and, because ex tran eo u s c o n s id e ra tio n s  a re  

mixed w ith  them, th ey  canno t be com patib le w ith  th e  p r in c ip le  o f pure 

and s t r i c t  le g a l  j u s t i c e I n  o th e r  words, a f lu c tu a t in g  s tan d a rd  

i s  r e a l l y  no s tan d a rd  a t  a l l ,  f o r  the  p e n a lty  fo r  th e  same o ffence  w i l l

^1 . Supra, n o te  2 , 101.

52. I b id . ,  102.
35* B. Bosanquet, The P h ilo so p h ic a l Theorvof th e  S ta te ,  176-7, 

echoes t h i s .

54. Supra, n o te  2 , 101.
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vary  from case to  case (w ith  th e  changes in  i t s  in c id en ce  and the  

r a te  o f d e te c t io n , e t c . ) .  T his a r i s e s  because u t i l i t a r i a n i s m  

adm its happ iness as i t s  p r in c ip le  and th u s  as a  r ig h t ,  whereas fo r  

Kant we have no r i g h t  to  h ap p in ess .

D esp ite  the  c laim s fo r  th e  s t a b i l i t y  o f s tan d a rd s  of K a n t's  

th eo ry , the  n o tio n  of equ ivalence  suggested  by r e t r i b u t i v i s t  th eo ry  

c re a te s  i t s  own d i f f i c u l t i e s .  As Hegel p u ts  i t :

. . . i t  i s  easy  enough . . .  to  e x h ib i t  th e  r e t r ib u t iv e  
c h a ra c te r  o f punishm ent as an a b su rd ity  ( .  . . an eye 
fo r  an eye, a to o th  fo r  a to o th  -  and then  you can go 
on to  suppose t h a t  th e  c rim in a l has only  one eye o r no 
to o th ) .55

The s o lu tio n  fo r  Hegel and Kant i s  th a t  we should judge l ik e n e s s  

from the  p o in t o f view o f va lue  and n o t on e m p iric a l grounds. This 

i s  in  keeping  w ith  K a n t's  r e l ia n c e  on rea so n , b u t t h i s  does seem to  

r e ly  on the c o u r ts  b u ild in g  up a p reced en t o f accep ted  'e q u iv a le n c e '.  

In  o th e r  words, a re l ia n c e  on the  p o s i t iv e  le g a l  system . Kant 

p a r t i a l l y  e l id e s  th i s  by c o n c e n tra tin g  on the  d ea th  p e n a lty  fo r  

m urder.

There i s  no sameness o f k ind  between d ea th  and rem ain
in g  a l iv e  even under the  most m ise rab le  c o n d itio n s , 
and consequen tly  th e re  i s  a lso  no e q u a l i ty  between 
crim e and r e t r ib u t io n  u n le ss  the  c r im in a l i s  j u d ic ia l ly  
condemned and p u t to  d e a th .56

W hilst t h i s  m ight have some s o r t  o f i n t u i t i v e  equ ivalence  th i s  may 

be le s s  so e lsew here . (K ant, f o r  example, su g g ests  c a s t r a t io n  as

55* Supra, n o te  28, s .  101. 

36 . Supra, n o te  2 , 102.
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th e  p e n a lty  f o r  r a p e ) .  Even in  the  case  o f th e  d ea th  p e n a lty  fo r

murder, i t  i s  d i f f i c u l t  to  see how crim e and punishm ent a re  to  be

regarded  as e q u iv a le n t in  view o f th e  d if fe re n c e  in  a tte n d a n t

c ircu m stan ces . M oreover, the equ iv alen ce  w i l l  be thw arted  i f ,  in

le s s  s e r io u s  c a se s , f o r  example, a f ix e d  f in e  i s  ap p lie d  to  o ffen d e rs

of d i f f e r in g  f in a n c ia l  means. Here Kant su g g ests  t h a t  fo r  members

of h igh  c la s s  a d d i t io n a l  h u m ilia tio n s  should be added. W hilst

th i s  may show r e t r ib u t iv is m  i s  a p p lic a b le  to  an im p e rfe c t s t a t e ,

i f  th e  o p e ra tio n  i s  l e f t  to  the  p o s i t iv e  le g a l  system , i t  shows a lso

how r e t r ib u t io n  d e riv e d  from th e  c a te g o r ic a l  im p era tiv e  rem ains

37e q u a lly  form al and th u s  dependent on th a t  system . I t  must a lso  

be p o in ted  o u t t h a t  n o t on ly  w i l l  the  c o u r t  prov ide th e  d e f in i t io n  

o f 'l ik e n e s s *  in  e q u iv a len ce , b u t a lso  w i l l  determ ine w hether a case 

has a c tu a l ly  a r is e n ,  and w i l l  a lso  d i r e c t  th e  enforcem ent where 

n e ce ssa ry . In  t h i s  sense Kant has m erely assumed th e se  p o in ts ,  

and co n seq u en tly  has l i t t l e  to  say about them, because th ey  a re  

obvious. However, t h i s  i s  on ly  p a r t  o f th e  g en e ra l assum ption made 

by n a tu r a l  law th e o ry ; the  assum ption o f a p o s i t iv e  le g a l  system , 

w ith o u t which n a tu r a l  law would be im po ten t.

37# Kant seems to  rem ark about equ ivalence  in  s u f fe r in g  sup ra , n o te  2, 
132 and h i s  rem arks about th e  m otives o f r e b e ls  and correspondence 
to  'in n e r  v ic io u s n e s s ' o f punishm ent, su p ra , no te  2 , 103 su g g est 
an odd in t r u s io n  o f u t i l i t a r i a n i s m .  A lthough K ant i s  a t  p a in s  to  
d is t in g u is h  h is  concep t of J u s t ic e  from u t i l i t a r i a n i s m  and to  
p o in t to  d if f e r e n c e s  t h a t  would r e s u l t  in  p r a c t ic e ,  an im port
a n t re s e rv a tio n  needs to  be ex p ressed . This i s  t h a t  a lthough  in  
p ra c t ic e  th e  two th e o r ie s  may produce d i f f e r e n t  r e s u l t s  in  pun ish 
ment and e lsew here , t h i s  w i l l  r e ly  on th e  d e f in i t io n a l  c r i t e r i a  
su p p lied  to  a c tu a l iz e  th e  form ula o f th e  moral law o r 'g r e a t e s t  
h a p p in e s s '.  In  them selves, th e re  i s  n o th in g  to  p re v e n t a g iven 
case  being  e q u a lly  j u s t i f i e d  on e i th e r  form ula g iven  s u i ta b le  
d e f in i t io n s  in  p r a c t ic e .  (A lthough i t  may be adm itted  th a t  i f  
the  d e f in i t io n s  a re  both  d e te rm in a te  and c o n s is te n t ,  th e re  need be 
no isom etry  over a  range o f c a s e s .)
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The fo reg o in g  c h a p te r  has shown how i t  i s  p o ss ib le  from th e  

s tan d p o in t o f th e  Pure Theory to  see K a n t 's  ju risp ru d e n c e  as an 

example o f  n a tu ra l  law theory* In  a d d itio n , the  shortcom ings o f 

such a th e o ry  have been d e a l t  w ith . However, i t  w i l l  become ap p aren t 

in  the  fo llo w in g  c h a p te r , th a t  K elsen could  draw upon K a n t's  th e o ry . 

F or, purged o f i t s  d e f ic ie n c ie s  as d isco v ered  by K e lse n 's  c r i t iq u e ,  

the  fo u n d a tio n s  o f th e  Pure Theory a re  uncovered. Kant a tta ck e d  the 

t r a d i t i o n a l  m etaphysics behind n a tu ra l  law , b u t e s ta b lis h e d  h is  own 

n a tu ra l  law th e o ry . Kant d is tin g u is h e d  between i s  and ought, y e t  

sought to  r e u n i te  them. Kant accep ted  the  im portance o f sc ie n c e , 

y e t  in  n a tu r a l  law abandoned i t .  Kant recogn ized  the  d i s t in c t io n  

between form and c o n te n t, y e t  a ttem pted  to  merge them. For K elsen , 

each i n i t i a l  s te p  would re p re s e n t  th e  c o r r e c t  e x ten s io n  o f the 

C r i t i c a l  Philosophy and th e  foundation  o f a tru e  le g a l  sc ie n c e , 

w h ils t  each second s te p  would re p re se n t a t r a g ic  la p se  in to  o u t

d a ted  th o u g h t form s. The leg acy  of Kant w i l l  be d iscu ssed  more 

f u l l y  in  c h a p te r  4 where a  com parison o f the  th e o r ie s  o f Kant and 

K elsen w i l l  be made.

The fo llo w in g  c h a p te r  w i l l  take up a theme a lre a d y  in tro d u ced  

in  c h a p te r  1 . K elsen , as has been seen , c r i t i c i s e s  n a tu ra l  law n o t 

only  in  term s o f t r u th  bu t a lso  in  term s o f the  m otives t h a t  l i e  

behind i t .  The 'id e o lo g ic a l*  use o f n a tu r a l  law has a lre a d y  been 

b r i e f ly  d e a l t  w ith  w ith  re fe re n c e  to  Hobbes, Pufendorf and Locke.

A more thorough exam ination w i l l  now be given  o f th i s  a sp e c t in  

K a n t 's  ju r isp ru d e n c e . This w i l l  again  d e a l w ith  some p o in ts  men

tio n e d  in  the  fo reg o in g  c h a p te r , b u t from a new p e rs p e c tiv e . In
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e d i t io n ,  t h i s  w i l l  a llow  a r e in te r p r e ta t io n  o f K a n t 's  th eo ry  so th a t  

i t s  ro le  as fo u n d a tio n  o f the  Pure Theory w i l l  become more a p p a ren t. 

This w i l l  in  tu rn  th en  le ad  on to  an exam ination o f th a t  ro le  in  

ch ap te r 4,
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C hapter 3 

K a n t 's  Two T heories o f Law

In  th i s  c h a p te r , the  r e la t io n s h ip  o f n a tu r a l  law to  p o s i t iv e  

law i s  examined in  i t s  second a sp e c t, t h a t  o f the  use o f n a tu ra l  

law to  support p o s i t iv e  law . A lthough th i s  has a lre a d y  been done 

in  a g en e ra l way, w ith  re fe re n c e  to  Hobbes, Pufendorf and Locke, 

here  the  r e la t io n s h ip  i s  examined f u l l y ,  s p e c i f ic a l ly  in  re fe re n ce  

to  K ant. Using K a n t's  th e o ry  o f re v o lu tio n  as a  means o f approach

ing  t h i s  r e la t io n s h ip  i s  a  s t r a te g y  which h ig h l ig h ts  th e  ro le  o f 

n a tu ra l  law as a s tan d ard  o f ju s t i c e  by which p o s i t iv e  law i s  judged. 

I n i t i a l l y ,  K a n t's  th eo ry  o f p o s i t iv e  law w i l l  be d iscu ssed  and i t  

w i l l  be suggested th a t  K ant p ro v id es  a  th eo ry  w ith  s tro n g  p o s i t i v i s t  

elem ents (shown i n i t i a l l y  in  re fe re n c e  to  A u stin  and, in  the  fo llo w 

ing  c h a p te r , to  K e lse n ). The r e la t io n  o f p o s i t iv e  law to  n a tu ra l  

law in  K a n t's  th eo ry  w i l l  be examined and i t  w i l l  be f u r th e r  shown 

how Kant p rov ides a v e rs io n  o f n a tu ra l  law th e o ry  expressed  in  term s 

of the C r i t i c a l  Philosophy . As such, t h i s  v e rs io n  w i l l  be shown 

to  e x h ib i t  th e  same tendency to  ju s t i f y in g  p o s i t iv e  law as K e lse n 's  

c r i t iq u e  would su g g es t. The same concom itant tendency of reducing  

the  r a d ic a l  n a tu re  o f n a tu r a l  law w i l l  a lso  be n o ted .

Kant was w ritin g  in  an age of re v o lu tio n s  and o f th e  French 

R evolu tion  in  p a r t i c u la r ,  d u rin g  whose span Kant w rote h is  m ajor work
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on law . The age was a ls o  one o f in d iv id u a lism , echoed in  the  

K antian  m oral th eo ry . In  keeping w ith  th e  tim es, K a n t's  C r i t i c a l  

Philosophy was in  i n t e l l e c t u a l  term s i t s e l f  re v o lu tio n a ry .

Kant has been c a l le d  'th e  f i r s t  r e p re s e n ta t iv e  o f l ib e ra l is m  

in  G erm any'.^ In  E n g lish  term s, Kant would, perhaps, h a rd ly  re p re 

s e n t an unequ ivocal l i b e r a l ,  b u t h is  d i s l ik e  o f an h e re d ita ry  a r i s 

to c ra cy  and 'republican* view s, in  the  c o n te x t of P ru ss ian  p o l i t i c s ,  

would d o u b tle s s  appear q u ite  r a d ic a l .  I t  was K a n t's  sympathy w ith  

th e  id e a ls  o f th e  French R evolu tion  which earned  him the  t i t l e  'th e  

Old J a c o b in ',  and aroused h o s t i l i t y  amongst those  th a t  knew o f him. 

K a n t 's  sympathy su rv ived  the  excesses o f the  R evolu tion  which were 

soon to  a l ie n a te  Wordsworth and o th e rs .  K ant, o f co u rse , d id  n o t 

su p p o rt th e se  ex cesses and, in  p a r t i c u la r ,  viewed the  ex ecu tio n  of 

Louis XVI w ith  h o rro r . N ev e rth e le ss , K ant, i t  w i l l  be seen , tended 

to  blame Louis fo r  c re a t in g  the  R ev o lu tio n . Kant a lso  po in ted  to  

the  r e a c t io n  o f fo re ig n  sym path izers as evidence o f the moral 

improvement o f mankind. On the  o th e r  hand, K ant, by in c l in a t io n ,  

was h a rd ly  a p e rso n a l re v o lu tio n a ry . In  h is  so le  c o n f l i c t  w ith  

a u th o r i ty ,  when ordered  n o t to  p u b lish  c e r ta in  work by the  censor 

in  1794, Kant com plied, a l b e i t  r e lu c ta n t ly .  In  th e  fo llo w in g  d i s 

cu ss io n  i t  w i l l  be shown th a t  K a n t 's  v iew s, which have j u s t  been 

g iven , were q u ite  c o n s is te n t  w ith  h is  g en e ra l th e o ry . W hether, in  

tu rn , t h a t  th e o ry  was co h eren t w i l l  now be d isc u sse d .

1, R. A ris , H is to ry  o f P o l i t i c a l  Thought in  Germany from I789 to  
1815, 1047 A ris  a lso  says th a t  K a n t 's  p o l i t i c a l  ph ilosophy  i s  
th a t  o f 'a  ho n est b u t narrow-minded b o u rg e o is ',  i b i d . ,  87 .
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II

K a n t's  th eo ry  o f re v o lu tio n  (which can be taken  to  in c lu d e  d i s 

obedience g e n e ra lly , as w il l  soon become c le a r )  p re s e n ts  s p e c ia l  p rob

lem s, a f a c t  a t t e s te d  by the  amount o f a t te n t io n  and co n tro v e rsy  i t  has 

evoked. This i s  p a ra d o x ic a lly  because on th e  one hand Kant seems so 

a b so lu te  in  h is  condemnation o f re v o lu tio n , y e t  on the  o th e r  he seems 

to  th in k  i t  a llo w ab le . Hence the re a d e r  i s  faced  by s ta tem en ts  such as;

. . . the  people can never po ssess  a  r i g h t  o f co erc io n  
a g a in s t  the  head of s t a t e ,  o r be e n t i t l e d  to  oppose him 
in  word o r deed .^

. . . even i f  the  power o f th e  s t a t e  o r i t s  ag en t, the  
head o f s t a t e ,  has v io la te d  th e  o r ig in a l  c o n tra c t  by 
a u th o riz in g  the  government to  a c t  ty r a i^ c a l ly ,  and has 
th e reb y , in  the  eyes o f the  s u b je c t, f o r f e i t e d  the  
r i g h t  to  l e g i s l a t e ,  the  s u b je c t i s  s t i l l  n o t e n t i t l e d  
to  o f f e r  c o u n te r - r e s is ta n c e .5

I t  i s  the  p e o p le 's  du ty  to  endure even the  most i n t o l e r 
ab le  abuse o f supreme a u th o r i ty .4

. . . th e re  i s  no r ig h t  o f s e d i t io n ,  much le s s  a r i g h t  
o f r e b e l l io n .5

- a l l  o f which seems f a r  from Locke and c lo se  to  Hobbes. Yet Kant, 

n o t on ly  in  h is  p e rso n a l o p in ion , seems to  th in k  th ese  p ro h ib i t io n s  

need to  be q u a l i f ie d :

when s ta tu to r y  commands, reg a rd in g  which men can be 
l e g i s l a to r s  and judges, come in to  c o n f l i c t  w ith  d u tie s  
which reason  p re sc r ib e s  u n c o n d itio n a lly , concern ing  whose 
observance o r tra n s g re s s io n  God alone can be the  judge, 
the  form er must y ie ld  precedence to  the  l a t t e r . ^

2 . K ant, On the  Common Saying: 'y i i s  May be True in  Theory, bu t i t  
Does n o t Apply in  P r a c t ic e ' ,  83I

3 . I b id . ,  8 1 .
4 . K ant, The M etaphysical Elem ents o f J u s t i c e , 86 -  the  ' R e c h ts le h re ' .

5 . I b id .
6 . K ant, R elig io n  W ithin the  L im its  o f Reason A lone, l4 2 , c . f .  90. 

commenting on A cts V, 2 ^
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-  and even in  s ta t in g  the  p ro h ib i t io n ,  Kant makes an e x p l i c i t  q u a l i 

f i c a t io n :

Obey the  su z e rin  ( in  ev ery th in g  th a t  does n o t 
c o n f l i c t  w ith  in t e r n a l  m o ra li ty ) who has a u th o r i ty  
over you .Y

F in a l ly , Kant r e f e r s  to  Hobbes' th eo ry  th a t  the  sovere ign  cannot a c t
g

u n ju s t ly  as 'q u i te  t e r r i f y i n g ' .

In  summary, th e re fo re , i t  appears th a t  K a n t 's  th eo ry  i s  c o n tra 

d ic to ry .  Given K e lse n 's  c r i t i q u e ,  and i t s  p rev ious a p p lic a t io n  to  

Hobbes, Pufendorf and Locke, t h i s  should come as no s u rp r is e .  Once 

again  th e  te n s io n  w ith in  n a tu r a l  law as a  s tan d a rd  f o r ,  and as a 

le g i t im iz a t io n  o f , p o s i t iv e  law becomes a p p a ren t. As such, K a n t 's  

th eo ry  i s ,  in  K e lse n 's  te rm s, as id e o lo g ic a l  as th a t  o f Pufendorf 

and advances no f u r th e r  than  i t .

Having made th e se  p re lim in a ry  rem arks about th e  background and 

in te r p r e ta t iv e  problem o f K a n t 's  th eo ry  o f re v o lu tio n , i t  i s  now 

p o ss ib le  to  proceed to  an a n a ly s is  o f i t  in  the  c o n te x t o f K a n t 's  

theo ry  o f law as a whole.

I l l

There a re  two th e o r ie s  o f law in  K ant. There i s  a n a tu ra l  law 

th eo ry , t r a d i t i o n a l  in  a l l  r e s p e c ts  save t h a t  i t  expressed  in  th e  new

7. Supra, n o te  4, 139. (My em phasis.)
8. Supra, n o te  2 , 84.
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language o f the  C r i t i c a l  P h ilosophy . There i s  a lso  a p o s i t i v i s t  

th eo ry  which resem bles t h a t  of A u stin  in  im p o rtan t re s p e c ts  and 

which a lso  c o n ta in s  in tim a tio n s  o f K e lse n 's  Pure Theory. The n a t 

u r a l  law th e o ry  d is g u ise s  the  p o s i t i v i s t  th eo ry  y e t in  f a c t  th ey  

meet a t  on ly  one p o in t .  In  Kant th ey  a re  h e ld  to g e th e r  a t  t h a t  

p o in t .  In  Bentham, A u stin , K elsen and a l l  p o s i t i v i s t  th e o r ie s  

th ey  a re  sundered . T herefo re , K a n t 's  le g a l  th eo ry , as h is  p h i lo 

sophy as  a  whole, re p re se n ts  both  a sy n th e s is  and a t r a n s i t i o n .

K a n t 's  P o s i t i v i s t  Theory o f Law

A u stin , th e  founder o f modern ju risp ru d e n c e , s tu d ie d  the  

R ech ts leh re  in  the  u su a l thorough way in  which he s tu d ie d  a l l  h is  

m a te r ia l .  R e fe rrin g  to  i t  in  the  famous ' L e c tu re s ' ,  he c a l le d  the  

' R e c h ts le h re ' ,  'A t r e a t i s e  darkened by a ph ilosophy , which, I  own i s  

my a v e rs io n , b u t abounding, I  must needs adm it, w ith  t r a c e s  o f ra re  

s a g a c i ty '.  Speaking o f Kant he added;

He has se ized  a number o f n o tio n s , complex and 
d i f f i c u l t  in  th e  extrem e, w ith  d is t in c tn e s s  and 
p re c is io n  which a re  m arve llous, co n s id e rin g  the 
s c a n tin e s s  of h is  means. F or, o f p o s i t iv e  system s 
o f law he had s c a rc e ly  th e  s l i g h t e s t  t in c tu r e ;  and 
the  knowledge o f the  p r in c ip le s  o f ju risp ru d en ce  
which he borrowed from o th e r  w r i te r s ,  was drawn, fo r  
th e  most p a r t ,  from th e  m uddiest so u rces ; from books 
abou t th e  f u s t ia n  which i s  s ty le d  the  Law o f N a t u r e , 9

In  the  fo llo w in g , I  w i l l  a ttem p t to  show th a t  A u s t in 's  judgement i s  

e n t i r e ly  a c c u ra te .

9 . A u stin , L ec tu res  on Ju risp ru d e n c e , v o l. I I ,  940. For A u s t in 's  
r e l a t i o n  to  Kant and o th e r  contem porary j u r i s t s ,  see A.B. 
Schwarz, John A ustin  and th e  German Ju risp ru d e n ce  o f h is  tim e .
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That Kant drew on 'muddy so u rc e s ' o f  n a tu ra l  law I s  h a rd ly  

s u rp r is in g .  K a n t 's  le g a l  th in k in g  took p lace  in  the  c o n te x t o f 

Roman Law and i t s  g e n e ra l a i r  o f n a tu r a l  law th e o ry . Kant g e n e ra lly  

took over the  co n cep tu a l framework th u s  prov ided  as  la rg e ly  unques

tio n e d . In  a d d it io n , being  concerned o n ly  w ith  g en era l p r in c ip le s ,  

Kant r e l i e d  on those  r a th e r  than  ev idence from contem porary le g a l  

system s. Kant a lso  in h e r i te d  th e  n o tio n  o f a S o c ia l C o n trac t and 

i t s  a s so c ia te d  n a tu r a l  law n o tio n s  o f p r e - le g a l  r ig h t s  and so on.

That Kant drew from books about th e  ' f u s t i a n '  o f  n a tu ra l  law i s  n o t 

s u rp r is in g  as th e se  were g e n e ra lly  a l l  t h a t  was a v a i la b le , ex cep tin g  

the  p o s itiv ism  of Hobbes. Given th i s  background, i t  i s  indeed 

'm a rv e llo u s ' th a t  Kant should produce an y th in g  o th e r  than  a t r a d i 

t io n a l  law th e o ry .

K a n t 's  p o s i t i v i s t  th eo ry  o f law emerges in  an a n a ly s is  o f th e  

concept o f so v e re ig n ty , e s p e c ia l ly  in  co n n ec tion  w ith  re v o lu tio n .

As t h i s  concep t was c e n t r a l  to  A u s t in 's  th e o ry , i t  i s  n o t s u rp r is in g  

th a t  t h i s  i s  a f r u i t f u l  s t a t r i n g  p o in t .  The problem of so v e re ig n ty  

occupied K a n t 's  th o u g h ts  a g re a t  d e a l and re c u rs  in  h is  unpublished  

works f r e q u e n tly  e s p e c ia l ly  tow ards th e  end o f h is  l i f e , ( s u g g e s t in g  

p e rh ap s, h is  d i s s a t i s f a c t i o n  w ith  h is  p u b lish ed  co n c lu s io n s , a  p o in t  

re a d i ly  com prehensible i f  th e  argument o f t h i s  c h ap te r  i s  a c c e p te d ) .

In  th e  ' R e c h ts le h re ' and e lsew here , th e  concep t, d e sp ite  the  v a rio u s  

a p p e la tio n s  which Kant g iv e s  to  i t s  lo c u s , occupies a c e n t r a l  p lace  

in  h is  le g a l  th e o ry . In  th e  fo llo w in g  I  w i l l  analyse  K a n t's  so v ere ig n  

on A u s tin ia n  l i n e s ,  sw itch in g  to  a more complex K elsen ian  view on ly  

to  com plete th e  p ic tu r e ,  which in  tu rn  w i l l  be developed in  c h a p te r  4 .
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The K antian  sovere ign  seems a t  l e a s t  i n i t i a l l y  to  s u f f e r  from 

some o f th e  same am biguity  as th a t  o f A u s t i n , b e c a u s e  Kant c la im s, 

as d id  A u stin , t h a t  i t  i s  both  a le g a l  organ and a lso  the  p eo p le .

This am biguity  i s  re so lv ed  in  K a n t 's  n a tu r a l  law th eo ry , b u t f o r  

th e  moment th e  i d e n t i ty  o f the sov ere ig n  w i l l  n o t be re so lv e d .

There i s ,  however, a  c le a r  d i s t in c t io n  between sovereign  and r u l e r .

The l a t t e r  s tan d s  a t  the  head o f the  e x ec u tiv e , whereas the  sovereign  

i s  a t  th e  head o f th e  l e g i s l a tu r e ,  o r sim ply the  l e g i s l a t o r .  This 

conforms to  the  g e n e ra l concept o f the  se p a ra tio n  o f powers which 

Kant employs th roughout h is  th eo ry  as som ething o f a lo g ic a l  d i s 

t in c t io n .  (However, Kant resem bles Hobbesian ab so lu tism , r a th e r  

than  Lockean l im i ta t io n  th a t  th e  s e p a ra tio n  o f powers m ight e n t a i l . )

The sovereign  cannot pun ish  the  r u le r  because th i s  would be an 

ex ecu tiv e  a c t ,  b u t he does have co erc iv e  powers over him in  a  broad 

sense and 'c a n  take  h is  a u th o r i ty  . . . depose him, o r reform  h is  

a d m in is tr a t io n '.^ ^  C le a r ly  th e  le g a l  system as a  system of co erc io n  

does cu lm inate  in  th e  sov ere ig n  in  the sense t h a t  th e  sovereign  

r e ta in s  th e  u lt im a te  power (th e  r u le r  being under the  law ). The 

r u l e r  canno t coerce  the  sov ere ig n  because i t  i s  the  sovere ign  who 

makes and determ ines what th e  law i s ,  the  r u l e r  m erely ex ecu tin g  the  

s o v e re ig n 's  w i l l .  The sovere ign  i s  th e  source o f l e g i s l a t i o n  and 

co erc io n  which i s  in  keep ing  w ith  K a n t 's  d e f in i t io n  o f law as  co erc iv e  

(as opposed to  m oral laws which a re  a du ty  i r r e s p e c t iv e  o f co erc io n ) 

even i f  th ey  a re  e n fo rc in g  a moral d u ty . There i s  th e re fo re  a s p e c if ic

10. A p o in t  made by H. Sidgwick, Elem ents of P o l i t i c s , 65I .

11. Supra, n o te  4 , 82.
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system of le g a l  v a l id i t y  re p re se n te d  by the  co erc io n  em anating from 

the so v ere ig n . K ant a lso  makes a d i s t in c t io n  between th e  o f f ic e  o f 

sovereign  and who ev e r f i l l s  i t .  Hence, he ho lds th a t  the sovere ign

i s  in  an ex ce p tio n a l p o s i t io n  as a person , alone being  ab le  to  pardon
12 13 f o r  p e rso n a l harm and alone in  n o t h o ld ing  p e rso n a l p ro p e rty .

The In te n tio n  here  seems to  be th a t  o f p rev en tin g  th e  person  o f the  

sovereign  from dom inating the  o f f ic e  o f sovereign  and thus p e rv e r t 

ing  th e  o b je c t iv i ty  o f so v e re ig n ty . G en era lly , Kant ta lk s  o f the  

'monarch* and so one must assume th a t  Kant has in  mind th a t  one 

person  w i l l  f i l l  th e  o f f ic e ,  even i f  re p re se n tin g  the  w il l  o f  a 

r e p u b l ic .

Having sketched  the  id e n t i t y  o f the  so v ere ig n , i t  i s  now poss

ib le  to  d e f in e  i t  in  term s o f i t s  n ecessa ry  c h a r a c t e r i s t i c s .  These 

a re  in fe r r e d  from K a n t 's  argum ents to  show th a t  th e re  i s  no le g a l  

r ig h t  o f re v o lu tio n . Such argum ents would i n i t i a l l y  seem redundan t, 

m erely a s s e r t in g  a b o ring  p la t i tu d e .  However, i t  w i l l  be seen th a t  

th e se  argum ents a c tu a l ly  presuppose a th eo ry  o f so v ere ig n ty  and 

invo lve  an e x p lo ra tio n  of i t s  lo g ic a l  e n ta i lm e n ts . A lthough the  

c h a r a c te r i s t i c s  o f th e  so v ere ig n  a re  d iscu ssed  s e p a ra te ly , i t  r e a d i ly  

appears t h a t  th ey  a re  m u tu a lly  dependent.

The A u stin ia n  so v ere ig n  i s  a  commander and h is  commands a re  

expressed  as law s. K ant a lso  r e f e r s  to  th e  so v ere ig n  as the  ' Supreme 

C o m m a n d e r a n d  to  h is  laws as 'commands', b u t Kant tends to  take

12. I b id . ,  107 . K ant ig n o re s  t h i s  in  r e la t io n  to  a deposed so v er
e ig n , see n o te  26, i n f r a .

13 . I b id . ,  90 .
14. e . g . ,  ib id .
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th e se  n o tio n s  fo r  g ran ted  and does n o t an a ly se  them w ith  th e  same

thoroughness as  A u s tin . However, i t  i s  c le a r  th a t ,  as in  A u stin ,

th e se  commands a re  g e n e ra l and co erc iv e  and is su e  from the  head o f

a system  o f co erc io n  (a s  seen above). This g iv es  us th e  f i r s t

c h a r a c te r i s t i c  o f th e  so v ere ig n  -  i t  i s  supreme. This i s  tak en

in  two senses in  th a t  th e  sov ere ig n  has a u th o r i ty  over a l l  o th e rs ,

b u t i s  n o t s u b je c t to  h ig h e r a u th o r i ty  i t s e l f .  This p o s i t io n ,  Kant

marks by speak ing  o f  th e  sovere ign  as 'o u ts id e*  y e t a t  th e  'h e a d '

15of the  le g a l  system . This d u a l i ty  i s  m erely th e  r e s u l t  o f th e  

d u a l r e l a t io n  o f members o f th e  le g a l  system . Like them, the  

sov ere ig n  e x e rc is e s  co e rc io n  on a low er l e v e l ,  b u t u n lik e  them, he 

i s  n o t co erced . Depending on the  c r i t e r i a  o f membership o f a le g a l  

system , the  sov ere ig n  i s  in ,  o r o u t, o f th e  system . There i s  an 

obvious p a r a l l e l  to  th e  s ta tu s  o f the  Grundnorm in  K e lse n 's  th eo ry  

which, as w i l l  be seen l a t e r ,  i s  in s id e  the  system as g iv in g  v a l id i ty  

to  low er norms, b u t o u ts id e  as having i t s  own v a l id i t y  presupposed . 

The sov ere ig n

i s  n o t a  member o f th e  commonwealth, b u t i t s  c r e a to r  
o r  p re s e rv e r , and he alone i s  a u th o rise d  to  coerce 
o th e rs  w ith o u t being  s u b je c t to  any co erc iv e  law 
h im se lf . But a l l  who a re  s u b je c t  to  laws a re  th e  
s u b je c ts  o f a s t a t e ,  and a re  th u s  s u b je c t to  th e  r i g h t  
o f co erc io n  a long  w ith  o th e r  members o f the  common
w ealth ; th e  on ly  ex cep tio n  i s  a  s in g le  person  ( in  
e i th e r  th e  p h y s ic a l o r th e  m oral sense of the  word) 
th e  head o f s t a t e ,  th rough whom alone the  r ig h t f u l  
co e rc io n  o f a l l  o th e rs  can be e x e rc is e d . For i f  he 
too  could  be co erced , he would n o t be the  head o f 
s t a t e ,  and th e  h ie ra rc h y  o f su b o rd in a tio n  would ascend
i n f i n i t e l y . 1 6

15. I b id .
16 . Supra, n o te  2 , 75<
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From th e se  rem arks o f K ant, i t  i s  c le a r  th a t  the  p o s s ib i l i ty  o f a 

' h ie ra rc h y  o f su b o rd in a tio n ' te rm in a tin g  a t  th e  h ig h e s t  le v e l  w ith  

th e  so v ere ig n , i s  suggested , K ant, as we have seen e a r l i e r ,  says 

very  l i t t l e  about the  s t ru c tu re  o f a  le g a l  system , and the  a s so c ia te d  

concept o f  in d iv id u a tio n , b u t i t  seems p e rm iss ib le  to  i r î fe r  th a t  he 

has th e  norm al h ie r a r c h ic a l  s t r u c tu r e  in  mind (where the  c r i t e r io n  

o f membership of a le g a l  system  i s  g iven  by the  common source o f the  

so v e re ig n ) .

L o g ic a lly  im plied  by th e  n o tio n  o f supremacy i s  the  second

c h a r a c te r i s t i c  o f th e  sovere ign  -  th a t  i t  i s  s in g le . This fo llo w s

sim ply because, as supreme co erc iv e  organ, the  sov ere ig n  cannot be

s u b je c t to  co erc io n  w ith in  the  same system o r even more sim ply,

because supremacy i s  a n e c e s s a r i ly  s in g u la r  concep t ( th e re  can only

be one 'h ig h e s t '  in  a g iven  c l a s s ) .  This p ro v id es  Kant w ith  an

argument t h a t  he re p e a ts  o f te n  a g a in s t  re v o lu tio n ; th a t  re v o lu tio n

e n ta i l s  a com peting so v e re ig n ty . That i s ,  i f  th e re  i s  a supreme

co erc iv e  organ , any co erc io n  n o t d e riv ed  from i t  re p re se n ts  lo g ic a l ly

an a ttem p t to  su b o rd in a te  th e  sov ere ig n  and th e reb y  c re a te  a new

sovereign  o r m erely , ' t o  p u t v io len ce  as the  supreme p re s c r ip t iv e
lYa c t  o f l e g i s l a t i o n  in  the  p lace  o f every  r i g h t  and Law '. Because 

every  le g a l  system  can have on ly  one so v ere ig n , any a ttem p t to  c re a te  

a n o th er so v ere ig n  tends to  the d is s o lu t io n  o f th e  le g a l  system in  as 

f a r  as i t  succeeds. Kant s t a t e s  the  argument as fo llo w s:

17 . Supra, n o te  4 , l4 0 .
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. • • a l l  r e s is ta n c e  a g a in s t  th e  supreme l e g i s l a t i v e  
power . . .  i s  th e  g r e a te s t  and most pun ishab le  crim e 
in  a commonwealth, f o r  i t  d e s tro y s  i t s  very  fo u n d a tio n s . 
This p ro h ib i t io n  i s  a b so lu te . And even i f  the  power 
o f the  s t a t e  o r  i t s  ag en t, th e  head o f s t a t e ,  has v io 
la te d  the  o r ig in a l  c o n tra c t  by a u th o r iz in g  the  government 
to  a c t  ty r a i^ c a l ly ,  and has th e reb y , in  the  eyes o f the 
s u b je c t ,  f o r f e i t e d  the  r i g h t  to  l e g i s l a t e ,  the  s u b je c t 
i s  s t i l l  n o t e n t i t l e d  to  o f f e r  c o u n te r  r e s is ta n c e .  The 
reason  fo r  t h i s  i s  th a t  the  people  under an e x is t in g  
c i v i l  c o n s t i tu t io n ,  has no lo n g e r any r i g h t  to  judge 
how the  c o n s t i tu t io n  should be ad m in is te red . For i f  
we suppose t h a t  i t  does have t h i s  r i g h t  to  judge and 
th a t  i t  d is a g re e s  w ith  the  judgement o f the  a c tu a l  head 
o f s t a t e ,  who i s  to  decide  which s id e  i s  r ig h t?  N e ith e r 
can a c t  a s  judge o f h is  own cau se . Thus th e re  would have 
to  be a n o th e r head above the  head o f the  s t a t e  to  m ediate 
between th e  l a t t e r  and the  p eo p le , which i s  s e l f - c o n t r a 
d ic to ry  . . . The d e c is io n  must r e s t  w ith  whoever con
t r o l s  th e  u lt im a te  enforcem ent o f the  p u b lic  law i . e .  the  
head o f s t a t e  h im se lf .

The s im i la r i ty  o f th e se  rem arks to  K e lse n 's  argum ents fo r  a ( s in g le )

19Grundnorm in  any le g a l  system  i s  s t r i k in g .  This tak es  the  form 

th a t  in  a g iven  system  of norms two norms must e i th e r  be in  a r e l a 

t io n  o f su b o rd in a tio n  ( in  which case on ly  one can be a h ig h e r norm) 

o r  in  a r e l a t io n  o f c o o rd in a tio n  ( in  which case  n e i th e r  i s  the  h ig h e r 

norm b u t bo th  a re  m u tu a lly  d e fin ed  in  r e l a t io n  to  each o th e r by 

d e le g a tio n  from a t h i r d ,  h ig h e r , norm ). At t h i s  p o in t, however, i t  

should be em phasised th a t  t h i s  argument makes assum ptions about the  

lo g ic a l  s ta tu s  o f norms which a re  n o t in d is p u ta b le . In  p a r t i c u la r ,  

i t  assumes a lo g ic a l  coherence th a t  i s  on ly  an aim in  the  p ra c t ic e  of 

le g a l  system s, where to  avoid  th e  problems o f c o n f l ic t in g  laws a 

p r in c ip le  o f r e s o lu t io n  i s  adopted (e .g . le x  p o s te r io r  d e ro g a t p rioA ). 

I t  a lso  assumes th a t  c o n f l ic t in g  norms a re  c o n tra d ic to ry  and hence

18 . Supra, n o te  2 , 8 l .
19. See c h a p te r  9> i n f r a ,  fo r  a d is c u s s io n  o f t h i s  p o in t in  i n t e r 

n a t io n a l  law .
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cannot both  be v a l id ,  an assum ption th a t  w i l l  be examined in  d e t a i l

in  a l a t e r  c h a p te r  (c h a p te r  1 1 ). These a re  assum ptions shared  by

K elsen , a s  w i l l  be seen , and K ant. K ant, because of h is  in s is te n c e

on c a te g o r ic a l  c o n s is te n c y , b e liev ed  th a t  th e re  could  be no genuine

c o n f l i c t  o f d u t ie s  (and th e re fo re  norms) because i t  was c o n tra d ic to ry

20to  b e lie v e  th a t  bo th  could  be v a lid  y e t  in c o n s is te n t .  The outcome 

o f th i s  argument i s  t h a t  i f  th e re  a re  two so v ere ig n s , one i s  n o t 

genuine o r t h a t  bo th  a re  r e a l l y  u n ite d . I t  i s  the  l a t t e r  re s o lu t io n  

th a t  Kant u ses  when c la im ing  th a t  both  th e  people and the  head of 

s ta t e  a re  so v e re ig n . This i d e n t i f i c a t io n ,  however, depends on K a n t's  

n a tu ra l  law th e o ry  d iscu ssed  below. The lo g ic a l  p o in t  i s  th a t  l e g a l ly  

th e re  can on ly  be one so v ere ig n  and only  one source o f le g a l  co erc io n ; 

w ith o u t which co e rc io n  (v io len ce ) becomes e n t i r e ly  a r b i t r a r y .

Kant a p p lie s  the  argument

To perm it any o p p o s itio n  to  the  ab so lu te  power (the  
so v e re ig n ) , an o p p o s itio n  th a t  m ight l im i t  the  supreme 
a u th o r i ty ,  would be to  c o n tr a d ic t  o n e se lf , in  as much 
as  in  th a t  case  th e  power which may be opposed would 
n o t be th e  law fu l supreme a u th o r i ty  th a t  determ ines 
what i s  o r i s  n o t to  be p u b lic ly  j u s t  21

to  the  c o n s t i tu t io n

. . . even th e  c o n s t i tu t io n  i t s e l f  cannot c o n ta in  
any a r t i c l e  th a t  would allow  f o r  some a u th o r i ty  in  
th e  s t a t e  t h a t  cou ld  r e s i s t  o r r e s t r a i n  the  c h ie f  
m a g is tra te  . . . ^2

Where a c o n s t i tu t io n  m ight, in  K e lse n 's  te rm s, c o n ta in  a  norm p ro v id in g

20. K ant, On a Supposed R ig h t to  T e ll  L ies  from Benevolent M otives.

21. Subra, n p te  4, l4 o .

22. I b i d . ,  85 .
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f o r  i t s  own d e ro g a tio n  (e .g . a f t e r  a s e t  d a te  o r  in  c e r ta in  circum 

s ta n c e s )  i t  canno t do so by i l l e g i t im a te  means because, by d e f in i t io n ,  

i t  cannot recogn ize  any th ing  as having such v a l id i ty  by n o n -c o n s titu 

t io n a l  means, r e s o r t  i s  made to  the  f i c t i o n  th a t  such a d e ro g a tin g  

norm was co n ta in ed  in  the  o ld  c o n s t i tu t io n .  T alk ing  o f the  1688 

G lorious R evo lu tion , Kant says

And i t  would be an obvious c o n tra d ic t io n  i f  the  
c o n s t i tu t io n  inc luded  a law f o r  such e v e n tu a l i t i e s ,  
e n t i t l i n g  th e  people to  overthrow  the  e x is t in g  
c o n s t i tu t io n  from which a l l  p a r t i c u la r  laws a re  
d e r iv e d , i f  th e  c o n tra c t  were v io la te d .  For th e re  
would then  have to  be a p u b lic a l  y c o n s t i tu te d  
opposing power, hence a second head o f s t a t e  to  
p r o te c t  the  r ig h ts  o f th e  people a g a in s t  th e  f i r s t  
r u l e r  and then  y e t a th i r d  to  decide  which o f the 
o th e r  two had r ig h t  on h is  s id e .  In  f a c t ,  the  le a d 
e r s  (o r  guard ians -  c a l l  them what you w i l l )  o f  the 
B r i t i s h  peop le , fe a r in g  some such a cc u sa tio n  i f  t h e i r  
p lan s  d id  n o t succeed, in v en ted  th e  n o tio n  o f a  v o l
u n ta ry  a b d ica tio n  by th e  monarch th ey  fo rced  o u t, 
r a th e r  than  claim  a r i g h t  to  depose him (which would 
have made th e  c o n s t i tu t io n  s e l f - c o n t r a d ic to r y ) .25

However, t h i s  i s  the  argument which Kant u ses  to  show th a t  Louis XVI

was re sp o n s ib le  fo r  the  French R evo lu tion , by a ttem p tin g  to  share

so v e re ig n ty  w ith o u t en su rin g  th a t  an o th er sovere ign  was n o t th e reb y  
24c re a te d . In  t h a t  in s ta n ce  any a ttem p t to  e s ta b l i s h  so v e re ig n ty  

again  -  even by re v o lu tio n , would be j u s t i f i e d .  In  t h i s  c o n te x t i t  

should be no ted  th a t  Kant viewed the  ex ecu tio n  o f the  monarch w ith  

p a r t i c u la r  h o rro r  im plying, as i t  d id

a com plete subversion  o f the  p r in c ip le s  governing the 
r e la t io n s h ip  between a so v ere ig n  and h is  people ( th a t

23 . Supra, note 2, 84. Yet in  R eflexionen 8o43 and 8o44, c ite d  by 
L.W. Beck, Kant and the R ight o f R evolution, 412, Kant appears 
to  think some r ig h t of r es is ta n ce  was part o f the B r it ish  C onsti
tu tio n .

24. Supra, note 4, 87, 113-4.
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I s ,  i t  makes the  people the  m aster over th e  form er, 
to  whose l e g i s la t i o n  alone th ey  owe th e i r  e x is te n c e ) .

There i s  one excep tion  which Kant makes to  the  i n d i v i s i b i l i t y  

o f so v e re ig n ty . This i s  in  re s p e c t o f th e  p o s i t io n  o f a deposed 

monarch.

The dethroned  monarch (who su rv iv e s  such a re v o lu tio n )  
canno t be h e ld  accountab le  f o r ,  much le s s  be punished 
f o r ,  h is  p a s t  a d m in is tra tio n , p rov ided  th a t  he has 
r e t i r e d  to  th e  p r iv a te  l i f e  o f a c i t i z e n  o f the  s t a t e  
and p re fe r s  peace and q u ie t  f o r  h im se lf  and th e  s ta t e  
to  th e  fo o lh ard y  a c t  o f running  away in  o rd e r , as a 
p re te n d e r , to  a ttem p t th e  adven ture  o f reco v erin g  
h is  kingdom, w hether i t  be th rough  a s e c r e t ly  in s t ig a te d  
c o u n te r - re v o lu tio n  o r through th e  h e lp  o f o u ts id e  powers. 
I f ,  however he p re fe rs  the  l a t t e r  course  o f a c tio n , h is  
r i g h t  to  do so rem ains u n ch a llen g ^ b le , because the  
in s u r r e c t io n  th a t  dep rived  him o f h is  p o sse ss io n  was 
u n ju s t .  But w hether o th e r  powers have the  r i g h t  to  
jo in  an a l l ia n c e  in  favour o f t h i s  deth roned  monarch . . . 
and w hether they  a re  th e re fo re  j u s t i f i e d  and c a lle d  upon 
to  use th e i r  a u th o r i ty  and power to  r e s to re  the  o ld  c o n s t i 
tu t io n  in  every  s t a t e  where a new c o n s t i tu t io n  has been 
s e t  up as  a r e s u l t  o f a re v o lu tio n  -  th e se  a re  q u es tio n s  
•üiat come under the  Law of n a t io n s .26

Thus, i f  th e  sovere ign  d iv e s ts  h im se lf o f h is  o f f ic e ,  then  the  le g a l  

system rem ains i n t a c t  because o f the  e x is te n c e  o f the  new so v ere ig n . 

The l a t t e r  p o s s ib i l i t y  however c re a te s  the  problem o f a 'government 

in  e x i le * , and t h i s  w i l l  be d iscu ssed  in  a l a t e r  c h ap te r  (c h a p te r  9 ) .

I f ,  as  K a n t 's  arguments a s s e r t ,  the  so v ere ig n  i s  u nd iv ided , th i s  

means th e re  can be no le g a l  ch a llen g e  to  him and so th e  p o s s ib i l i t y  o f 

a le g a l  check on the  sovereign  i s  excluded . Hence, th e  sovere ign  i s  

i l l i m i t a b l e .  As the  sovereign  i s  the  supreme a u th o r i ty  in  law , any

25. I b id . ,  88.
26. I b i d . ,  8 9 .
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c o n s t i tu t io n a l  checks on i t s  a u th o r i ty  would a lso  u l t im a te ly  depend 

on th e  so v e re ig n , Kant seems opposed to  such checks as endangering 

the  i n t e g r i t y  o f so v e re ig n ty  and because th ey  tend  to  d isg u ise  the  

r e a l i t y  o f the  s i tu a t io n .  Hence Kant denounces the  'hocus-pocus* 

o f e le c te d  d e p u tie s  who, he b e lie v e s , a re  prone to  c o rru p tio n  and 

mask despo tism . A lso o b je c t io n a b le , i s  t h e ' s o -c a lle d  m oderate 

p o l i t i c a l  c o n s t i tu t io n ' which i s  a

c le v e r  p r in c ip le  dev ised  to  make th e  a r b i t r a r y  
in f lu e n c e  on th e  government o f a pow erful t r a n s 
g re s so r  o f  th e  p e o p le 's  r ig h t s  a s  l i t t l e  onerous 
as  p o s s ib le  by c lo ak in g  i t  in  th e  appearance o f 
conceding to  th e  people (th e  r i g h t  o f) o p p o s i t i o n .?

(A lthough Kant u ses  the  n o tio n  o f a s e p a ra tio n  o f  powers, e s p e c ia l ly  

between so v ere ig n  l e g i s l a t o r  and e x ec u tiv e , as has a lre a d y  been seen , 

th i s  a lso  does n o t p rov ide  a check on the  so v e re ig n .)

In  consequence of th e  la c k  o f any check on the  sovere ign  power 

th e re  i s  l e g a l ly  no l im i t  on the  sovere ign  who can le g a l ly  do no 

wrong. K ant i s  n o t av erse  to  drawing o u t th e  f u l l  consequences o f 

t h i s .  The connec tion  to  th e  i n d i v i s i b i l i t y  o f  th e  sovere ign  i s  a lso  

made c le a r :

I t  i s  th e  p e o p le 's  d u ty  to  endure even the  most 
in to le r a b le  abuse o f supreme a u th o r i ty .  The reason  
f o r  t h i s  i s  t h a t  r e s is ta n c e  to  the  supreme l e g i s l a 
t io n  can i t s e l f  on ly  be un law fu l; indeed i t  must be 
conceived  as d e s tro y in g  the  e n t i r e  law fu l c o n s t i tu t io n ,  
because in  o rd e r  fo r  i t  to  be a u th o riz e d , th e re  would 
have to  be a p u b lic  law th a t  would p e rm it the  r e s is ta n c e .  
That i s ,  th e  supreme l e g i s l a t i o n  would have to  c o n ta in  a 
s t ip u la t io n  th a t  i t  i s  n o t supreme and th a t  in  one and

27 . I b i d . ,  8 6 .
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the  same judgment the  people a s  su b je c ts  should be 
made so v ere ig n  over him to  whom th ey  a re  su b je c t;  
t h i s  i s  s e l f - c o n t r a d ic to r y .28

And the  remark a lre a d y  c i te d  above:

. . • even i f  the  power of the  s t a t e  o r i t s  ag en t, 
th e  head o f s t a t e ,  has v io la te d  th e  o r ig in a l  c o n tra c t  
by a u th o r iz in g  the  government to  a c t  ty ra n n ic a l ly  
and has th e re b y , in  the  eyes o f th e  s u b je c t , f o r 
f e i t e d  th e  r i g h t  to  l e g i s l a t e ,  th e  s u b je c t i s  s t i l l
n o t e n t i t l e d  to  o f f e r  c o u n te r - re s is ta n c e .

. . . even th e  c o n s t i tu t io n  i t s e l f  canno t c o n ta in  
any a r t i c l e  t h a t  would allow  f o r  some a u th o r i ty  in  
the  s t a t e  t h a t  could r e s i s t  o r r e s to r e  th e  c h ie f  
m a g is tra te  in  case s  in  which he v io la te s  the  c o n s t i 
tu t io n a l  l a w s . 50

For A u stin ,

so v e re ig n ty  i s  n e i th e r  d e riv ed  from n o r ex p la in ed  by 
re fe re n c e  to  m o ra lity  o r m oral p r in c ip le s .  I t  i s  
based e x c lu s iv e ly  on th e  s o c ia l  f a c t  o f th e  h a b i t  o f 
o b ed ien ce .21

In  s h o r t ,  le g a l  v a l i d i t y  i s  dependent on e f f ic a c y .  K e lsen 's  d i s 

cu ss io n  o f t h i s  problem  w i l l  be d e a l t  w ith  in  a  l a t e r  c h a p te r  (where 

h is  im p o rtan t d i s t i n c t io n  between e f f ic a c y  as a c o n d itio n  o f , and as 

a reason  f o r ,  v a l i d i t y  i s  exam ined). Kant a lso  appears to  acc e p t th a t  

v a l id i t y  i s  somehow dependent on e f f ic a c y . This may be in fe r r e d  from 

h is  n o tio n  o f law a s  c o e rc iv e  p e rh ap s, b u t i s  more ap p aren t in  h is  

d is c u s s io n  o f a  su c c e ss fu l re v o lu tio n . T his p a r a l l e l s  K e ls e n 's

28 . I b id . ,  86 .
29 . Supra, n o te  2 , 8 1 .

30 . Supra, n o te  4 , 85 .

31 . J .  Raz, The Concept o f a Legal System, 6- 7 . I  fo llo w  Raz p a r t i a l l y
in  the  i n te r p r e ta t io n  o f A u stin .
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d isc u s s io n  o f re v o lu tio n  as a  law c re a t in g  f a c t  which w i l l  be d e a l t  

w ith  in  a l a t e r  c h ap te r  w ith  re fe re n c e  to  Rhodesia (c h a p te r  1 0 ). 

Kant s t a t e s ;

i f  a  re v o lu tio n  has succeeded and a new c o n s t i tu t io n  
has been e s ta b l is h e d , the  i l le g i t im a c y  o f i t s  beginning 
and o f i t s  su ccess cannot f r e e  the  s u b je c ts  from being 
bound to  accep t th e  new o rd e r o f th in g s  as good c i t i 
zens, and they  canno t re fu se  to  honour and obey the  
su ze ra in  who now p o sse sse s  the  a u th o r i ty .^

Coupled w ith  K ant’s p ro h ib i t io n  on en q u iry  in to  th e  h i s t o r i c a l  o r ig in s  

of so v ere ig n ty  (* lhe command, "Obey the  su ze ra in  who has a u th o r i ty  

over you", does n o t rum inate on how the  su ze ra in  acq u ired  t h i s  

a u th o r i ty .  * % is  m ight be taken  to  be e q u iv a le n t to  eq u ating  

v a l id i t y  and e f f ic a c y . However, Kant c le a r ly  reg a rd s  a deposed 

sovereign  as in  some sense v a l id  even though he has ceased to  be 

e f f ic a c io u s .  In  th i s  r e s p e c t  Kant i s  c lo s e r  to  K elsen than  A ustin  

f o r ,  u n lik e  the l a t t e r ,  he does n o t r e s t  v a l id i t y  on a f a c t  (o f 

obedience) bu t r a th e r ,  on a norm. Moreover, Kant does n o t r e s t  

v a l id i ty  on so v e re ig n ty  b u t on a norm which d e le g a te s  i t .  In  th i s  

sense , a lthough  th e  K antian  sovereign  i s  the  supreme source of law 

and co erc io n  i t  i s  n o t th e  u lt im a te  source o f v a l id i ty ,  which must 

come from a y e t  h ig h e r so u rce : th i s  i s  the  O rig in a l C o n tra c t.

IV

Ihe O rig in a l C o n trac t

I t  soon becomes ap p aren t t h a t  K an t’s v e rs io n  o f the C o n trac t

32 . Supra, no te  4, 89 . 
35 . I b id . ,  140.
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i s  on ly  tenuously  r e la te d  to  t r a d i t io n a l  c o n tra c t  th e o ry  and resem bles 

R ousseau’s v e rs io n  in  some ways, n o t l e a s t  in  th a t  i t  c o n ta in s  id eas  

i l l - s u i t e d  to  th a t  mode o f e x p re ss io n . I t  i s  c e r ta in ly  n o t an 

h i s to r i c a l  f a c t .

But we need by no means assume th a t  t h i s  c o n tra c t ,  
based on a c o a l i t io n  of w i l l s  o f a l l  p r iv a te  in d i 
v id u a ls  in  a  n a tio n  to  form a common, p u b lic  w il l  
f o r  the  purposes of r ig h t f u l  l e g i s l a t i o n ,  a c tu a l ly  
e x is t s  as a  f a c t , f o r  i t  canno t p o s s ib ly  be so .
Such an assum ption would mean th a t  we would f i r s t  
have to  prove from h is to r y  t h a t  some n a tio n , whose 
r ig h t s  and o b lig a tio n s  have been passed  down to  u s , 
d id  in  f a c t  perform  such an a c t ,  and handed down 
some a u th e n tic  reco rd  o r  le g a l  in s tru m en t, o r a l ly  
o r in  w r i t in g , befo re  we could  reg a rd  o u rse lv es  as 
bound by a p re -e x is t in g  c i v i l  c o n s t i tu t io n .  I t  i s  
in  f a c t  m erely an id ea  o f reaso n , which n o n e th e le ss  
has undoubted p r a c t ic a l  r e a l i t y . 34

I t  i s  t h i s  n o n -fa c tu a l s ta tu s  t h a t  i s  p a r t ly  re sp o n s ib le  fo r  K ant’ s 

c au tio n in g  a g a in s t

p o in t le s s  q u e s tio n s  th a t  th re a te n  th e  s t a t e  w ith  
danger i f  they  a re  asked w ith  too much s o p h is t ic a t io n  
by a people who a re  a lre a d y  s u b je c t  to  c i v i l  l a w . 35

The obvious danger being th a t  peop le , basing  v a l id i ty  on a f a c t ,  

could re fu se  to  accep t v a l id i ty  i f  th e  f a c t  i s  in  doub t. The 

O rig in a l C o n trac t th e re fo re  g ives v a l id i t y  to  th e  o r ig in  o f the  

le g a l  system in  fo rce  and to  the  co n tin u in g  use of c o e rc io n .

The O rig in a l C o n trac t d e le g a te s  th e  c o n s t i tu t io n  which, r a th e r  

than  c o n ta in in g  g en e ra l p ro v is io n s , resem bles, in  K an t’s sen se , the  

n o tio n  o f the  c o n s t i tu t io n  as the  form o f governm ent. In  o th e r  words

34. Supra, no te  2 , 79*

35. Supra, no te  4, 84.
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the  c o n s t i tu t io n  d e s ig n a te s  who i s  the  so v ere ig n  and w hether th i s  

organ c o n s is ts  of one o r many p e rso n s. As has been seen , the  so v er

e ign  must be s in g le , o therw ise  the  c o n s t i tu t io n  would co n ta in  a 

c o n tra d ic t io n  by reco g n iz in g  two supreme powers. The v a l id i ty  of 

th e  sovereign  i s  d e riv ed  from th e  O rig in a l C o n trac t and, ’i t  i s  the  

Id ea  o f th a t  a c t  th a t  a lone en ab les us to  conceive o f the  le g itim a c y  

of the  s t a t e ’ . T h e  C o n trac t i s  though t o f as being an ex p ress io n  

o f the  w i l l  o f the  peop le , in  th e  sense th a t  th e  peop le , a t  l e a s t  

im p l ic i t ly ,  accep t i t .  (A more Rousse a u -l ik e  in te r p r e ta t io n  w il l  

be g iven  s h o r t ly ) .  Hence, v a l id i ty  depends n o t on a f a c t  b u t the  

r e s u l t  o f an a c t  o f w i l l  (o r in  K elsen ’ s term inology -  a  norm ).

Kant has th e re fo re  m ain tained  a c le a r  s e p a ra tio n  of f a c t  and value 

a t  th i s  p o in t .  As Kant has s a id , the  O rig in a l C o n trac t i s  n o t a 

f a c t  b u t an Id e a . Given the  r e l a t io n  o f d e le g a tio n  to  th e  so v er

e ig n , th i s  has an uncom fortable co n clu sio n  as a ’re v ie w er’ po in ted  

o u t.

To our knowledge, no p h ilo so p h e r has adm itted  the  
most p a rad o x ica l o f a l l  paradoxes, namely, the  
p ro p o s itio n  th a t  th e  mere Id ea  o f so v ere ig n ty  
should n e c e s s i ta te  me to  obey as my lo rd  anyone 
who has imposed h im se lf upon me as a lo rd ,  w ith o u t 
my ask ing  who has g iven  him the  r i g h t  to  is su e  
commands to  me. I s  th e re  to  be no d if fe re n c e  
between say ing  th a t  one ought to  recogn ize  sover
e ig n ty  and a c h ie f  o f s t a t e  and th a t  one ought to  
hold  a p r io r i  t h a t  t h i s  o r t h a t  p e rson , whose 
e x is ten c e  i s  n o t even g iven  a p r i o r i ,  i s  one’ s 
lo rd ? 37

There a re  two r e p l ie s  to  t h i s  q u e s tio n . The Id ea  of the 

O rig in a l C o n trac t i s  the  Grundnorm of th e  K antian  p o s i t i v i s t  le g a l

36 . I b id . ,  80 .

37 . I b i d . ,  138 .
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th eo ry , * . . .  a c a te g o r ic a l  im p era tiv e  say s; "Obey the  su ze r-

e in  . . . who has a u th o r i ty  over you! That i s ,  in  a p o s i t i v i s t

a n a ly s is  o f a le g a l  system , we presuppose th a t  i f  th e  system i s

g e n e ra lly  e f f ic a c io u s  then  a norm e x i s t s  which say s , ’obey the

h ig h e s t p o s i t iv e  le g a l  norm’ , w hether t h i s  i s  a  c o n s t i tu t io n  o r

a so v ere ig n . In  K elsen the  example i s  g iven  ’One ought to  obey

"59the  p re s c r ip t io n s  o f the  h i s t o r i c a l l y  f i r s t  c o n s t i tu t io n  . This 

a llow s the  in te r p r e ta t io n  o f an e f f e c t iv e  co erc iv e  o rd e r as having 

o b je c tiv e  v a l id i t y .  In  th i s  sen se , th e  O rig in a l C o n tra c t i s  n e ce ss 

a ry  only f o r  in te r p r e ta t io n  and i t  does n o t mean th a t  i t  a c tu a l ly  

c i t e d .  R ath er, i f  one asks why the  so v ere ig n , as a  f a c t ,  i s  obeyed, 

the  answer i s  th a t  th e re  i s  a norm presupposed, empowering him to  

command, by a l l  those  w ith in  th e  e f f e c t iv e  le g a l  system . Tlius, 

the  K antian Id ea  (as  a lso  the  c a te g o r ic a l  im p era tiv e ) i s  lo g ic a l ly  

n ecessa ry  in  in te r p r e t in g  ex p e rien ce . To g ive u n ity  to  appearances 

g ivQ iin  experience  we have the  Id ea  o f ’ th in g s  in  th em selv es’ which 

o rgan ize  ex p erien ce . S im ila r ly , to  g ive u n ity  to  v a rio u s  co erc iv e  

a c ts ,  we have th e  Id ea  o f an O rig in a l C o n tra c t which organ ized  c e r ta in  

behav iour. I t  i s  a t r a n s c e n d e n ta l- lo g ic a l  c o n s tru c tio n . K elsen draws 

an analogy between the  concept o f Grundnorm and K an t’ s ep istem ology .

Kant a sk s; "How i s  i t  p o s s ib le  to  i n t e r p r e t  w ithou t 
m etaphysica l h y p o th e s is , the  f a c t s  p e rce iv ed  by our 
sen se s , in  the  laws o f n a tu re  fo rm ulated  by n a tu ra l  
sc ience?" In  the  same way the  Pure Theory o f Law ask s; 
"How i s  i t  p o ss ib le  to  i n t e r p r e t  w ith o u t reco u rse  to  
m e ta -le g a l a u th o r i t i e s ,  l ik e  God o r  n a tu re , the  sub
je c t iv e  meaning of c e r ta in  f a c t s  as a system  o f o b je c t
iv e ly  v a l id  le g a l  norms d e sc r ib a b le  in  term s of la w ? " ^

38 . I b id . ,  139 .
39 . K èlsen , The Pure Theory o f Law, 204.

40. I b i d . ,  202.
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The answer in  both  case s  i s  by means o f a tra n s c e n d e n ta l- lo g ic a l  

c o n s tru c tio n , in  the  l a t t e r  case s p e c i f ic a l ly  the  Grundnorm,

This com pletes the  K antian  p o s i t i v i s t  le g a l  th eo ry  w ith  ’the  

b asic  law . • • c a l le d  th e  o r ig in a l  c o n t r a c t ’ , t h e  K antian  Grund

norm. As such, t h i s  concludes the  a n a ly t ic a l  p a r t  o f K an t’s th e o ry , 

fo r  the  in te r p r e ta t io n  o f law as a  system o f co erc io n  i s  now p o s s i

b le . However, i t  i s  a t  t h i s  p o in t  th a t  j u s t i f i c a t i o n  b eg ins; w ith  

K an t’s n a tu ra l  law th e o ry .

A lthough A ustin  h e ld  th a t  th e  sovere ign  was m ora lly  bound,

a lthough  o f course n o t l e g a l ly  bound, t h i s  was a  d i s t i n c t  q u estio n

from th e  a n a ly s is  o f law . In  h is  famous s ta tem e n t, ’ ihe  e x is ten c e
I 42of law i s  one th in g ; i t s  m e rit  o r  d em erit i s  an o th er . K elsen 

too  b rin g s  the le g a l  system  to  a cu lm in a tio n  in  a  Grundnorm and 

se p a ra te s  j u s t i f i c a t i o n  from a n a ly s is .  As no ted  above, in  c h a p te r  1, 

K elsen claim s th a t  n a tu r a l  law th eo ry  must c o n ta in  a  norm th a t  d e le 

g a te s  the  p o s i t iv e  le g a l  system  in  o rd e r to  re so lv e  the  dilemmas o f 

pure n a tu ra l  law . In  K an t’s th eo ry , t h i s  i s  th e  O rig in a l C o n tra c t, 

o r r a th e r  the  Idea  o f  i t .  Thus Kant goes beyond the  p o s i t iv e  le g a l  

system -

i t  i s  p o s s ib le  to  conceive o f an e x te rn a l  l e g i s l a t i o n  
which c o n ta in s  on ly  p o s i t iv e  law s; b u t then  i t  would 
have to  be preceded by a n a tu ra l  law p ro v id in g  the  
ground o f th e  a u th o r i ty  o f th e  l e g i s l a t o r  ( th a t  i s ,  
h is  a u th o r iz a t io n  to  o b lig a te  o th e rs  through h is  mere 
w i l l ) .^3

41. Supra, no te  2 , 77.
42. A u stin , L e c tu re s , v o l. I ,  214 n o te .

43 . Supra, n o te  4 , 2 6 .
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The Id ea  of th e  O rig in a l C o n trac t i s  th u s  a norm o f p o s it iv e  

law, b u t a lso  o f n a tu ra l  law and th u s  combines le g a l  and moral 

v a l id i t y .  As an Id ea  i t  sh ares  th e  fu n c tio n  o f a  lo g ic a l  presuppo

s i t i o n  and a lso  o f an id e a l ;  i t  i s  a n a ly t ic a l ly  n e ce ssa ry  b u t a lso  

m orally  b in d in g . I t  i s ,  l ik e  the  c a te g o r ic a l  im p era tiv e  -  bo th  

d e s c r ip t iv e  o f our p r a c t ic a l  reaso n in g  and p re s c r ip t iv e  upon i t .

I t  answers the  ’review er* w ith  a m oral as w e ll a s  le g a l  ought 

because i t  c o n ta in s , w ith in  i t s e l f ,  two th e o r ie s .

K an t’s th eo ry  o f n a tu ra l  law w i l l  now be examined and i t  w il l  

be suggested  th a t  i t  i s  open to  K e lsen ’ s c r i t iq u e  o f having  an 

id e o lo g ic a l fu n c tio n .

V

K ant’ s Theory o f N a tu ra l Law

Given the  n a tu re  o f the  c a te g o r ic a l  im p era tiv e  as a t e s t  

p u rp o rted ly  im p l ic i t  in  moral reaso n in g  and a c c e s s ib le  to  every  

in d iv id u a l ,  the  p o s s ib i l i t y  o f n a tu ra l  law as a s tan d a rd  o f judgement 

fo r  the  c i t i z e n  would prove h ig h ly  r a d ic a l .  Rehberg, a  d is c ip le  o f 

K ant, drew such a co n clu sio n :

I f  a system of a p r io r i  dem onstrated  p o s i t iv e  sp e c i
f i c a t io n s  o f n a tu ra l  law i s  a p p lie d  to  the  w orld o f 
men, no th in g  le s s  than  a com plete d is s o lu t io n  of 
p re se n t c i v i l  c o n s t i tu t io n s  would fo llo w . For accord
ing  to  such a system , on ly  t h a t  c o n s t i tu t io n  i s  v a lid  
which accords w ith  the  id e a l  o f re a so n . In  th i s  case , 
no one o f the  e x is t in g  c o n s t i tu t io n s  could  s tan d  . . . 
I f  th e se  c o n s t i tu t io n s  c o n tr a d ic t  . . . th e  f i r s t  
requ irem en ts o f a  r a t io n a l  c o n s t i tu t io n ,  the  human race
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I s  n o t only  p e rm itte d , i t  i s  re q u ire d  to  d e s tro y  
th ese  c o n s t i tu t io n s  which a re  opposed to  th e  o r ig in a l  
moral law .^^

T ius, on the  grounds o f K ant’s p o s i t i v i s t  th eo ry  a t  l e a s t ,  a lthough  

th e re  i s  c le a r ly  no le g a l  r i g h t  o f re v o lu tio n , th e re  would be no 

moral p ro h ib i t io n  and indeed the  way would be open f o r  the  c i t i z e n  

to  make a moral d e c is io n  about obedience u n ta in te d  by p o s i t iv e  

le g a l  c o n s id e ra tio n s . This would then  resem ble the  A u stin ian  

se p a ra tio n  o f problems o f the  e x is te n c e  o f le g a l  system s from 

problems o f t h e i r  m e r it .  To avoid such a co n clu sio n  i t  would be 

n ecessa ry  to  show th a t  p o s i t iv e  and n a tu r a l  law a re  lin k e d  in  such 

a way as to  deny the  r a d ic a l  im p lic a tio n s  o f the  c a te g o r ic a l  im pera

t iv e  as a s tan d a rd .

K ant’ s view th a t  th e  Grundnorm o f p o s i t iv e  law - the  O rig in a l 

C o n trac t -  i s  a lso  a n a tu ra l  law norm has a lre a d y  been s ta te d .  In  

p a r t i c u la r  i t  should be noted  th a t  th e  O rig in a l C o n tra c t c o n ta in s  a 

c a te g o r ic a l  im pera tive  -  ’Obey the  su z e ra in  who has a u th o r i ty  over 

y o u l’^^ But in  the  n a tu ra l  law use t h i s  c a te g o r ic a l  im p era tiv e  would 

n o t have a m erely d e s c r ip t iv e  u se , bu t would a ls o  be p r e s c r ip t iv e .  

Indeed, i t  i s  d o u b tfu l i f  Kant would reco g n ise  such an a n a ly t ic a l  

d i s t in c t io n  in  p r a c t ic e ,  so t h a t  th e  p o s s i b i l i t y  o f a K elsen ian  

’d e s c r ip t iv e  ough t’ would n o t a r i s e .  To c a l l  t h i s  ’Grundnorm’ a 

c a te g o r ic a l  im p e ra tiv e , as Kant does, i s  a cc u ra te  on ly  in  the  sense 

th a t  i t  i s  a maxim th a t  can c o n s is te n t ly  be adopted acco rd ing  to  the

44. C ited  by Beck, Kant and the  R igh t o f R ev o lu tio n , 412.

45 . Supra, n o te  4 , 139•
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form o f the  c a te g o r ic a l  im p e ra tiv e . I t  i s  in  th e  l a t t e r  sense th a t  

the  c a te g o r ic a l  im pera tive  se rv es  a  n a tu r a l  law fu n c tio n . In  th i s  

c a se , th e re fo re , K an t’s th eo ry  does n o t fo llow  the  type o f n a tu r a l  

law th eo ry  which K elsen c r i t i c i s e s ,  f o r  th e  c a te g o r ic a l  im p era tiv e  

i s  d e l ib e r a te ly  o f a  form al n a tu re  as a ’t e s t ’ of th e  ’p o s s ib i l i ty *  

o f any norm as shown in  c h ap te r  2 , Even so , i t  w i l l  be no ted  th a t  

norms p resen ted  f o r  such v a l id a t io n  a re  p o s i t i v i s t  and dependent 

on p o s i t i v i s t  c r i t e r i a  as a lre ad y  seen .

I t  has a lso  been noted  th a t  K an t’s concep t o f Id ea  c o n ta in s

the  n o tio n  o f an id e a l  so th a t  th e  O rig in a l C o n trac t i s  n o t only
46a n a ly t ic a l ly  n ecessa ry  b u t m orally  b in d in g . Why Kant i n s i s t s  

on t h i s  i s  seen in  the  q u o ta tio n  from the  C rit iq u e  o f Pure Reason 

g iven  above in  c h a p te r  2 . B a s ic a lly  Kant b e lie v e s  th a t  i f  th e  

Id ea  o f an o r ig in a l  c o n tra c t  i s  la c k in g , then  the  p e r f e c t  c o n s t i 

tu t io n  would be reached on ly  as a  m a tte r  o f chance. Thus, by making 

the  id e a l  im p l ic i t  in  every  a c tu a l  in s ta n c e , Kant can make i t s  a t t a i n 

ment a d u ty  on c i t i z e n  and so v ere ig n . Ihe  id e a l  i s  the  Kingdom of 
47Ends where a re p u b lic  i s  p e r f e c t ,  as each member i s  an equal co

l e g i s l a t o r  w il l in g  accord ing  to  th e  c a te g o r ic a l  im p e ra tiv e . The 

l in k  between th e  a c tu a l  and id e a l  a sp e c ts  o f th e  Idea'^not j u s t  con

ta in e d  w ith in  the  concep t, f o r  i t  may be t h a t  th e  a c tu a l  c o n s t i tu t io n  

f a l l s  f a r  s h o r t of th e  p e r f e c t  one. However, i t s  v e ry  im p e rfec tio n  

shows th a t ,  even in  a debased form, th e  p e r f e c t  c o n s t i tu t io n  i s

46. J .  Ladd, K ant’ s View o f the  R e la tio n  o f Law to  M o ra lity , 762.
47 . As in  the  fo rm u la tio n  o f the  c a te g o r ic a l  im p e ra tiv e , "So a c t  as 

i f  you were always through your maxims a law-making member in  a 
u n iv e rs a l  kingdom of en d s’ . Groundwork o f Ihe M etaphysic of 
M orals, 99-100, c . f .  H .J . Paton . The C a te g o r ic a l Im p e ra tiv e ,
185- 188 .
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’p o ss ib le * . Kant th e re fo re  can ho ld  th a t  we have a d u ty  to  b rin g  

i t  about -  a  du ty  o f a c tin g  as i f  i t  were a c tu a l ly  p re s e n t .

K an t’ s concept o f a c tin g  as i f  s t a t i c a l l y  connects the  two 

term s o f the  is -o u g h t dichotom y. By a c tin g  as i f  th e  ought were 

a c tu a l ly  the  case then  i t  would ^  the  c a se . T i is  i s  a du ty  on 

both  sovereign  and c i t i z e n .

Hie sovereign  in  K ant’ s p o s i t i v i s t  a n a ly s is  cannot be in  

breach o f the  O rig in a l C o n trac t in  th e  le g a l  sense , b u t c le a r ly  

t h i s  could  be so in  the m oral sen se . N e v e rth e le ss , the  sovereign  

has a moral du ty  to  conform to  th e  C o n tra c t, a du ty  s tren g th en ed  

by i t s  a p r io r i  n a tu re .

The l e g i s l a to r  may indeed e r r  in  Judging w hether o r 
n o t the  m easures he adopts a re  p ru d en t, b u t n o t in  
d ec id in g  w hether o r n o t the  law harm onises w ith  the 
p r in c ip le  o f r i g h t .  For he has ready  to  hand as an 
i n f a l l i b l e  a p r io r i  s tan d a rd  th e  id e a  of an o r ig in a l  
c o n tra c t ,  and he need n o t w a it f o r  experience  to  show 
w hether th e  means a re  s u i ta b le ,  as would be n ecessa ry  
i f  they  were based on the  p r in c ip le  of h a p p i n e s s . ^8

In  one sense th i s  d i f f e r s  l i t t l e  from A u stin  who h e ld  th a t  the  so v er

e ign  was m orally  bound, bu t n o t le g a l ly .  However, in  K ant, the  

m o ra lity  i s  im p l ic i t  in  the  so v e re ig n ’s a c ts ,  even where they  

a c tu a l ly  breach  the  C o n tra c t. In  t h i s  case  i t  i s ,  in  a sense , 

im possib le  fo r  th e  sovere ign  to  breach  th e  C o n tra c t, fo r  the  

c a te g o r ic a l  im pera tive  th a t  i t  c o n ta in s  s t i l l  o rd e rs  obedience fo r

48. Supra, n o te  2, 8o. Kant a lso  rem arks th a t  th e re  i s  o b lig a tio n  
to  the  s p i r i t  as w ell as the  l e t t e r  o f the  C o n tra c t, su p ra , 
no te  4 , 112.
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th e  Id ea  so th a t  th e  c i t i z e n  must a c t  as i f  the sovere ign  conformed 

to  th e  C o n tra c t, K ant, th e re fo re , tu rn s  to  argue th a t  the  c i t i z e n  

has n e i th e r  a le g a l  n o r moral r i g h t  to  re v o lu tio n  th a t  i s , t o  

argue th a t  th e re  i s  no n a tu ra l  law r i g h t  o f r e v o lu tio n .

K an t’s n a tu ra l  law as an ideo logy  o f q u ie tism

The Id ea  o f the  O rig in a l C o n tra c t i s  a  p ro d u c t o f th e  Id ea  of
49a G eneral W ill o f a l l  c i t i z e n s .  This Rousseauesque id e a  i s  given 

a K antian  complexion by the  d i s t in c t io n  Kant makes between the  w il l  

o f  cho ice (W illk tir) and du ty  (Wil]e). In  th e  l a t t e r  sen se , everyone 

w i l l s  the  Idea  of th e  O rig in a l C o n trac t and thus i t  i s  a  du ty  so to  

do upon t h e i r  a c tu a l  ch o ice . J u s t  as the  a c tu a l  w i l l  may f a l l  s h o r t  

o f th i s  du ty , the  C o n trac t may f a l l  s h o r t  o f the id e a l  -  b u t t h i s  

does n o t a l t e r  the  f a c t  th a t  i t  i s  a d u ty . Hie G eneral W ill seems 

l i k e l y  to  rem ain an Id ea , fo r  Kant th in k s  th a t  e m p ir ic a lly  i t  would 

be r e n t  by fa c t io n s  and presum ably be a K antian  ’W ill o f A l l ’ , ^  

However, i t  i s  p o s s ib le  to  fo rm ulate  a  t e s t  fo r  the  m o ra lity  o f law 

from the  concept o f the  c i t i z e n s ’ w il l in g  which produces the  O rig in a l 

C o n tra c t. F or, a lthough  a c i t i z e n  may n o t a c tu a l ly  w i l l  the  O rig in a l 

C o n tra c t, i t  i s  p o s s ib le  th a t  he m ight ( i t  being  h is  du ty  and ’o u g h t’ 

im plying ’c an ’ ); b u t i f  i t  i s  im possib le  th a t  he should w i l l  something 

a l le g e d ly  d e riv ed  from the  O rig in a l C o n tra c t, th en  i t  cannot be p a r t  

o f th e  C o n trac t o r a d u ty . The O rig in a l C o n trac t

49 . As a  p u b lic  w i l l  i t  i s  supposedly  in cap ab le  o f doing in ju s t i c e  to  
anyone, su p ra , no te  2, 77»

50 . Kant adm its t h a t  unan im ity  may be im p o ssib le , thus becoming 
m a jo rity  d e c is io n s , su p ra , n o te  2 , 79 . This would be p a r t i c u la r ly  
n o tic e a b le  in  a  re v o lu tio n a ry  s i tu a t io n  where each would, ’ th r u s t  
upon each o th e r  a c o n s t i tu t io n  which would have been f a r  more 
o pp ressiv e  than  th e  one th ey  abandoned’ , i b i d . ,  83 .
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i s  in  f a c t  m erely an id e a  o f reaso n , which nonethe
le s s  has undoubted p r a c t i c a l  r e a l i t y ;  fo r  i t  can 
o b lig e  every  l e g i s l a t o r  to  frame h is  laws in  such a 
way th a t  th ey  could have been produced by the  u n ite d  
w il l  o f a  whole n a tio n , and to  reg a rd  each s u b je c t, 
in  so f a r  as he can c laim  c i t iz e n s h ip ,  as i f  he had 
consented w ith in  the  g e n e ra l w i l l .  This i s  th e  t e s t  
of the r ig h t fu ln e s s  o f every  p u b lic  law . For i f  the 
law i s  such th a t  a whole people could  n o t p o s s ib ly  
agree to  i t  ( fo r  example, i f  i t  s ta te d  th a t  a c e r ta in  
c la s s  of su b je c ts  must be p r iv i le g e d  as a h e re d ita ry  
ru l in g  c l a s s ) ,  i t  i s  u n ju s t ;  bu t i f  i t  i s  a t l e a s t  
p o ss ib le  th a t  a people could  agree to  i t ,  i t  i s  our 
du ty  to  c o n s id e r the  law as j u s t ,  even i f  the  people 
i s  a t  p re se n t in  such a p o s i t io n  o r a t t i t u d e  o f mind 
th a t  i t  would p robab ly  re fu se  i t s  co nsen t i f  i t  were 
c o n su lte d . 51

However, Kant does n o t u n re se rv ed ly  make th i s  t e s t  a v a ila b le  to  the  

people ;

But t h i s  r e s t r i c t i o n  obv iously  a p p lie s  on ly  to  the 
judgement o f the  l e g i s l a t o r  n o t to  t h a t  o f the  sub
j e c t .  Thus i f  a people under some e x is t in g  l e g i s l a 
t io n ,  were asked to  make a judgment which in  a l l  
p ro b a b i l i ty  would p re ju d ic e  i t s  h ap p in ess , what should 
i t  do? Should the people n o t oppose th e  measure? The 
only  p o ss ib le  answer i s  t h a t  they  can do no th in g  bu t
obey . 52

Kant assumes th a t  th e  people w i l l ,  i f  judg ing  o th e r  than  as i f  the  

sovere ign  were j u s t ,  tend to  be swayed by u t i l i t a r i a n  m otives. Judge

ments made on u t i l i t a r i a n  p r in c ip le s  could n o t conform to  th e  c a te g o r ic a l  

53im p era tiv e  accord ing  to  K ant, and th e re fo re  mere a r b i t r a r in e s s  would 

r e s u l t  from the  d i f f e r in g  views o f h ap p in ess .

51 . I b id . ,  79 .
52 . I b id . ,  80 . The ab ru p t in tro d u c tio n  o f a u t i l i t a r i a n  c o n sid e ra 

t io n  a t t r ib u te d  to  the  people should be n o ted ; fo r ,  in  K an t’s 
eyes i t  d i s c r e d i t s  t h e i r  aim s.

53 . I b id . ,  73-4 .
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No g e n e ra lly  v a lid  p r in c ip le  o f l e g i s l a t i o n  can 
be based on h ap p in ess . For both  th e  c u rre n t c i r 
cumstances and the  h ig h ly  c o n f l ic t in g  and v a r ia b le  
i l lu s io n s  as to  what happ iness i s  (and no-one can 
p re sc r ib e  to  o th e rs  how they  should a t t a i n  i t )  
make a l l  f ix e d  p r in c ip le s  im possib le  . . .^4

Kant th e re fo re  ta lk s  o f the  people in  th i s  c o n te x t as an ’a r b i t r a r y  

a s s o c ia t io n ’^^ o r ’r io to u s  mob’ .^^  The reaso n  why Kant i s  anxious 

t h a t  the  people should a c t  as i f  th e  so v ere ig n  were j u s t ,  even i f  

he i s  n o t a c tu a l ly  doing so o r h im se lf a c tin g  as i f  accord ing  to  th e  

O rig in a l C o n tr a c t , , i s  th a t  o therw ise  th e  s t a t e  i s  endangered. K an t’ s 

th e o ry  has the  tendency, common in  n a tu r a l  law th eo ry , to  su p p o rt any 

s t a t e ,  no m a tte r how im p e rfec t, because i t  a t  l e a s t  makes le g a l  ju s t i c e  

p o s s ib le .  I f  th e  s ta t e  i s  d estro y ed  then  a s t a t e  o f n a tu re  r e s u l t s  

in  which a l l  hope o f ju s t i c e  i s  abandoned.

In  answer to  Locke’s o b se rv a tio n  th a t  a s t a t e  o f n a tu re  o r  anarchy 

does n o t r e s u l t  in  p ra c t ic e  from r e v o l u t i o n , K a n t ’ s p o in t i s  th a t  

even i f  no v io len ce  occu rs, th e re  i s  no lo n g e r a means of checking i t .  

K an t’ s argument i s  a p r io r i  t h a t  each man would become judge in  h is  

own case and thus ju s t i c e  would occur on ly  as a m a tte r  e f  chance.

That i s ,  i t  would cease  to  be t r u l y  j u s t .  In  o th e r  words, each cou ld  

w i l l  u n ju s t  behaviour when i t  was to  h is  own advan tage. Such a w i l l

cannot be brought under any common p r in c ip le  nor 
thus under any e x te rn a l  law harm onizing w ith  th e  
freedom of everyone . . . such p ro ced u res , i f  made 
in to  a maxim, make a l l  law fu l c o n s t i tu t io n s  in secu re

54 . I b id . ,  c . f .  K an t’ s remarks on u t i l i t a r i a n i s m  in  punishm ent,
c h ap te r  2, n o te  34, i n f r a .

55 . Supra, no te  4, 88.
56 . I b id . ,  I l l ,  t h i s  i s  c o n tra s te d  to  th e  p re fe r re d  change by the

so v ere ig n .
57 . See c h ap te r  1, n o te  53, i n f r a . Kant s t a t e s  ’ th e  people cannot

re p ly  im m ediately as a  commonwealth, b u t on ly  in  form ing f a c t io n s ’ , 
su p ra , n o te  2 , 83 .
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and produce a s t a t e  o f com plete law lessn ess  where 
a l l  r ig h t s  cease a t  l e a s t  to  be e f f e c t u a l ,5°

The s ta t e  th e re fo re  I s  an i n s t i t u t i o n  assumed as any o th e r  d iscu ssed  

in  c h ap te r  2, There seems to  be an analogy w ith  ly in g , f o r  i f  we 

were to  l i e  when i t  was to  our advantage, th i s  would c o n tr a d ic t  our 

w i l l  th a t  t r u t h t e l l i n g  co n tinue  so t h a t  we may p r o f i t  from our own 

d e c e i t .  Thus, a lthough  as p o in ted  o u t in  c h ap te r  2, Kant assumes 

th e  ju s t i c e  of th a t  which he j u s t i f i e s ,  he can a t  l e a s t  p o in t ou t 

th a t  th e  immoral agen t does to o .

B ecause, even th e  w orst s t a t e  c o n ta in s  a t  l e a s t  the  p o s s ib i l i t y

o f j u s t i c e ,  i t  i s  b e t t e r  than no s t a t e  a t  a l l .  I t s  ’b e tte rn e ss*

c o n s is ts  in  ju s t i c e  and n o t in  th e  g re a te r  happ iness th e re  may be

in  a s ta t e  o f n a tu re . K ant’ s seem ingly am bivalen t rem arks to  the

c o n tra ry  m erely show th a t  a re v o lu tio n  th a t  r e s u l t s  in  an improved

s t a t e  i s  only  excu sab le , never j u s t i f i e d .  A lso , th e re  must be a

phase when a break-down has occurred  when fo rce  ^  j u s t i f i e d  in  com-

59p e l l in g  anyone to  accep t le g a l  j u s t i c e ,  acco rd ing  to  K ant. T h is, 

however, i s  n o t a j u s t i f i c a t i o n  a v a ila b le  from the  i n i t i a l  phase o f 

re v o lu tio n  because the  outcome, depending on u t i l i t a r i a n  m otives, i s  

s u b je c t to  mere chance. ’For th e  r e s u l t  u s u a l ly  a f f e c t s  our judgement 

o f the  r ig h t fu ln e s s  o f an a c t io n , a lthough  th e  r e s u l t  i s  u n c e r ta in  

whereas the  p r in c ip le s  o f r i g h t  a re  c o n s ta n t’

58 . Supra, no te  2, 82.
59* An argument expressed  by L.W. Beck, su p ra , no te  44.
60 . Supra, no te  2, 82.
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G en era lly  th e se  arguments do n o t apply  to  th e  so v ere ig n , p o s s ib ly  

because h is  d u ty  and i n t e r e s t  co in c id e  w ith  m ain ta in in g  the  s t a t e ,  

b u t would do so ^  th e  sovere ign  were to  begin  the  r e v o lu tio n . K ant 

th in k s  th a t  t h i s  i s  a c tu a l ly  what Louis XVI in  f a c t  d id .^ ^  In  

summary, g iven  th a t  th e  O rig in a l C o n tra c t and c o n s t i tu t io n  a re  h e ld  

o b lig a to ry  as i f  p e r f e c t ly  j u s t ,  then  any re s is ta n c e  must n e c e s s a r i ly  

by d e f in i t io n  be u n ju s t  and because n o t based on d u ty , n e c e s s a r i ly  

u t i l i t a r i a n .  Thus, ’peop les have done th e  g r e a te s t  degree o f wrong 

in  seek ing  t h e i r  r ig h t s  in  th i s  way’ .^^

There i s  a  f u r th e r  argument which Kant in tro d u ce s  a g a in s t  a  

m oral r i g h t  o f re v o lu tio n . This i s  the  argument o f ’openness*

Kant su g g es ts  th a t  a  t e s t  o f th e  in ju s t i c e  o f a maxim i s  th a t  

p u b l ic i ty  would d e fe a t i t .  I f  I  openly adm it t e l l i n g  l i e s ,  then  

th e  whole p o in t o f my ly in g  i s  underm ined, Kant in te n d s  th i s  

argum ent to  show the  in ju s t ic e  o f re v o lu tio n a ry  co n sp iracy . As i t  

s ta n d s , such an argument i s  n o t conv incing , f o r  th e re  have been 

’open c o n s p ir a c ie s ’ (and a c tiv e  su p p ressio n  by governm ent). More

ov er, th e  assum ption o f the  ju s t i c e  o f th i s  o r th a t  s t a t e ,  i s  le s s  

conv incing  than  th a t  o f the  p ra c t ic e  o f t r u t h - t e l l i n g .  Indeed, th i s  

p o in ts  o u t t h a t  w h ils t  th e  l i a r  can be s a id  to  assume the  ju s t i c e  o f 

t r u t h t e l l i n g ,  th e  re v o lu tio n a ry  m ight be ab le  c o n s is te n t ly  to  r e j e c t  

th e  j u s t i c e  o f  the  s t a t e .  K an t’s p o in t ,  however, should be taken  to  

be t h a t  r e v o lu t io n a r ie s  i f  w ish ing  to  change th e  s t a t e ,  r a th e r  than

61 . Supra, n o te  24.
62 . Supra, n o te  2 , 82.

63 . I b id . ,  85- 7 , c . f .  K ant, P e rp e tu a l Peace, 134-5<
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sim ply a b o lish  i t  a l to g e th e r ,  do assume the  s ta t e  as an i n s t i t u t i o n .  

They could  n o t c o n s is te n t ly  w i l l  t h e i r  s t a t e ,  when e s ta b lis h e d , 

should be opposed by c o n sp ira c ie s .

The argument f o r  openness i s  a lso  v a l id  fo r  the  governm ent.

This i s  f o r  two rea so n s : the  f i r s t  has to  do w ith  th e  concept o f

as i f ,  the  second w ith  K an t’s id ea  o f en lig h ten m en t.

I f  the  c i t i z e n  assumes th a t  th e  so v ere ig n  i s  a c t in g  as i f  the  

c o n s t i tu t io n  was p e r f e c t :  th a t  i s ,  a c tin g  m ora lly , any in ju s t ic e

i s  e r r o r .  Thus speaking o f th e  r u l e r  Kant says:

The n o n - r e s is t in g  s u b je c t must be ab le  to  assume 
th a t  h is  r u l e r  has no w ish to  do him in ju s t i c e  . . . 
i f  he assumes th a t  th e  r u l e r ’s a t t i t u d e  i s  one o f 
good w i l l ,  any in ju s t i c e  which he b e lie v e s  he has 
su ffe re d  can only have re s u l te d  t h r o u ^  e r r o r ,  o r 
through ignorance o f c e r ta in  p o ss ib le  consequences 
o f the  laws which the  supreme a u th o r i ty  has made.
Thus the  c i t i z e n  m ust, w ith  th e  approval o f the  
r u le r ,  be e n t i t l e d  to  make p u b lic  h is  op in ion  on 
w hatever o f the  r u l e r ’s m easures seem to  him to  
c o n s t i tu te  an in ju s t ic e  a g a in s t  th e  commonwealth.
For to  assume th a t  th e  head o f s t a t e  can n e i th e r  
make m istakes n o r be ig n o ra n t o f any th ing  would be 
to  imply th a t  he re c e iv e s  d iv in e  in s p i r a t io n  and i s  
more than  a human be in g . Thus freedom o f th e  pen 
i s  the  on ly  safeguard  o f the  r ig h t s  o f th e  peo p le , 
a lthough  i t  must n o t tran scen d  th e  bounds o f re s p e c t 
and d evo tion  towards the  e x is t in g  c o n s t i tu t io n ,  which 
should i t s e l f  c re a te  a l i b e r a l  a t t i t u d e  o f mind among 
th e  s u b je c ts .  To t r y  to  deny th e  c i t i z e n  t h i s  f r e e 
dom does n o t only mean, as  Hobbes m a in ta in s , t h a t  the  
s u b je c t can claim  no r ig h t s  a g a in s t  th e  supreme r u l e r .  
I t  a lso  means w ithho ld ing  from the  r u l e r  a l l  knowledge 
o f those m a tte rs  which, i f  he knew about them, he 
would h im se lf r e c t i f y ,  so th a t  he i s  th e reb y  p u t in to  
a s e l f - s t u l t i f y i n g  p o s i t io n .  For h is  w i l l  is su e s  
commands to  h is  su b je c ts  (as  c i t i z e n s )  only  in  so f a r  
as he re p re se n ts  th e  g en e ra l w i l l  o f the  p eo p le . But 
to  encourage the head o f  s t a t e  to  f e a r  t h a t  independent
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and p u b lic  though t m ight cause p o l i t i c a l  u n re s t  
i s  tantam ount to  making him d i s t r u s t  h is  own 
power and f e e l  h a tre d  tow ards h is  p eop le .

As re g a rd s  the  r u le r ,  the  c i t i z e n  may complain to  th e  so v e re ig n , 

b u t in  r e s p e c t  of the  sovereign  h im se lf , the  problem would be t h a t  o f 

how f a r  one could  go w ith o u t e f f e c t iv e ly  c h a llen g in g  so v e re ig n ty .

In  K an t’s o p in io n , t h i s  would n o t be very  f a r .  Kant h im se lf , con

s i s t e n t  w ith  th e se  view s, acquiesced  w ith  the  cen so rsh ip  o f h is  own 

work. G en era lly  Kant th in k s  th a t  openness p ro v id es  a t e s t  ’W hatever 

a  peop le  can n o t impose upon i t s e l f  cannot be imposed upon i t  by th e  

l e g i s l a t o r  e i t h e r ’ , b u t  adds.

In  a l l  c a se s , however, where th e  supreme l e g i s l a t i o n  
d id  n e v e r th e le s s  adopt such m easures, i t  would be 
p e rm iss ib le  to  pass g en e ra l and p u b lic  judgements 
upon them, bu t n ever to  o f f e r  any v e rb a l o r a c tiv e
r e s i s t a n c e .66

Hie e f f e c t  o f t h i s  t e s t  i s  th e re fo re  m inim al. K ant, however, appears

to  be in  a dilemma here  f o r ,  w h ils t  warning about th e  dangers o f c r i t i 

cism , he re g a rd s  i t  as e s s e n t i a l .  P o ss ib ly , Kant would p r e f e r  an 

arrangem ent somewhat l ik e  the  S e c re t A r t ic le  fo r  P e rp e tu a l Peace 

where p h ilo so p h e rs  a re  co n su lted  as a s p e c ia l  group ’by n a tu re  in c a 

pab le  o f p lo t t in g  and l obbyi ng’ . Y e t  K ant seems to  leav e  such 

judgem ent to  a l l  in d iv id u a ls  as th e  lo g ic  o f the  c a te g o r ic a l  im p era tiv e  

m ight le ad  one to  e x p ec t. He demands a  ’s p i r i t  o f freedom ’ where ’each

64. I b id . ,  84 -5 , c . f .  Hobbes a t  c h a p te r  1 , n o te  46, i n f r a .

65 . I b id . ,  85 , c . f .  K ant, What i s  E n ligh tenm ent? , 8 .
66. For a  d is c u s s io n  of a p o ss ib le  K an tian  th eo ry  o f p a ss iv e  d iso b e 

d ie n ce , see R. Hancock, Kant and C iv i l  D isobed ience. Throughout 
t h i s  c h a p te r  I  have ta lk e d  in  term s o f  re v o lu tio n  as th e  s tro n g 
e s t  case  o f d iso b ed ien ce .

67 . K ant, P e rp e tu a l Peace, 115-6.
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in d iv id u a l re q u ire s  to  be convinced by reason  th a t  th e  co erc io n  which 

p re v a i ls  i s  la w fu l, o therw ise  he would be in  c o n tra d ic t io n  w ith  him

s e l f , * ^

Given th a t  improvement i s  ru le d  ou t i f  by re v o lu tio n , the  people 

a re  invo lved  as a means of h e lp in g  the sovereign  to  f u l f i l  h is  moral 

d u ty  o f a c tin g  as i f  the  o r ig in a l  c o n tra c t  were r e a l i s e d ;  th a t  i s ,  

in  p u rsu in g  th e  Kingdom of Ends. This p u rs u i t  o f a s t a t e  where a l l  

a re  equal c o le g i s la to r s  e n ta i l s  both in  i t s  ends and in  i t s  means, 

the  en ligh tenm en t o f th e  p eo p le . This brings, us to  the  c e n tr a l  th e s is  

of K an t’s n a tu r a l  law th eo ry , the  ro le  of H is to ry .

H is to ry  i s  the  g re a t  re c o n c ilin g  fo rce  in  K ant’s th eo ry  in  th a t

i t  dynam ically  u n ite s  the  realm  o f the  i s  w ith  t h a t  o f the  ought, and

th u s  u n i te s  n a tu re  and m o ra lity . This n o t only shows how m o ra lity

i s  re c o n c ila b le  w ith  our n a tu re s  as p le a su re  seek ing , b u t in tro d u ce s

a te le o lo g ic a l  th e s is  which shows the  j u s t i f i c a t i o n  of a c tin g  as i f
69the p e r f e c t  s t a t e  were p o s s ib le . The ought i s  th e re fo re  p u t a t  

the  end o f an h i s to r i c a l  p ro cess  b u t, g iven  K an t’s th eo ry , i t  i s  

a lso  immanent, as in s ta n ce d  by Id e a s , in  the  Thus, the  Kingdom

o f Ends i s  immanent w ith in  every  c o n s t i tu t io n  by th e  same argum ent.

I f  h i s to r y  i s  moving tow ards th e  p e r f e c t  c o n s t i tu t io n ,  t h i s  

means t h a t  re v o lu tio n s , even those  based on the  id e a  of b rin g in g  

th a t  c o n s t i tu t io n  n e a re r , a re  rendered  unnecessary  and, g iven  th e i r

68. Supra, n o te  2, 85 .
69 . C .f .  L. K rie g e r, Kant and th e  C r i s i s  o f N a tu ra l Law, 203.
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u n c e r ta in ty ,  p o s i t iv e ly  harm ful ( a t  l e a s t  p o te n t i a l ly ) .  In  o rd er

to  show t h i s ,  Kant in tro d u ce s  the  n o tio n  th a t  n a tu re  has a w il l

th a t  a p e r f e c t  c o n s t i tu t io n  be brought ab o u t. Indeed , Kant even

speaks o f when ’n a tu re  h e r s e l f  produces re v o lu t io n s ’ towards th a t  
70g o a l. Thus, n a tu re  as a w i l l  has on ly  been postponed from the 

t r a d i t i o n a l  n a tu r a l  law s e t t in g  as s t a t i c a l l y  b in d in g , to  a  new 

dynamic th e o ry  of h is to r y .  That n a tu re  w i l l s  t h i s  i s  ev inced  by 

th e  ’u n so c ia b le  s o c i a b i l i t y ’ o f men ( ’N ature w i l ls  d is c o rd ’ )^^ , 

which en su res  t h a t  th e  c re a t iv e  a b i l i t i e s  o f  u n s o c ia b i l i ty  a re  

h arn essed  to  developm ent on ly  w ith in  a s o c ia l  c o n te x t . However, 

N a tu re ’ s ’ s e c r e t  pu rpose’ must a lso  be shown by h i s t o r i c a l  ev en ts  

to  prove th a t  such a n o tio n  i s  p o s s ib le .  I t  i s  in  t h i s  c o n tex t 

t h a t  Kant p o in ts  to  th e  sympathy w ith  th e  aims o f the  French Revo

lu t io n  as showing the n ecessa ry  moral improvement o f mankind (even 

am idst th e  g r e a te s t  i n j u s t i c e ) .  Thus Kant i s  q u ite  c o n s is te n t  in  

su p p o rtin g  th e  id e as  o f the  R evo lu tion , y e t d e p lo rin g  the  means to  

a t t a i n  them. I t  i s  n o t a s p ir a t io n  bu t a c tio n  th a t  i s  wrong. That 

such ’f a i n t  in d ic a t io n s ’ a re  s u f f i c i e n t ,  Kant b e l ie v e s , because

in  th e  ’g re a t  r e v o lu t io n ’ o f n a tu r e ’s p lan , hum anity i s  only
72beginn ing  to  p ro g re s s .

Perhaps a f a l l  o f p e rso n a l despotism  o r  o f a v a r ic io u s  
o r ty ra n n ic a l  opp ression  may be accom plished by rev o 
lu t io n ,  bu t never a tru e  reform  in  ways o f  th in k in g . 
R a th er, new p re ju d ic e s  w i l l  serve  as w e ll as o ld  ones 
to  h a rn e ss  the  g re a t  u n th in k in g  m asses.73

70. Supra, n o te  67, 120.
71 . K ant, Id e a  f o r  a U n iv e rsa l H is to ry  from a Cosm opolitan P o in t o f 

View.
72 . I b i d . ,  e sp . the  E ig h th  t h e s i s .  

73* K ant, What i s  E nlightenm ent? , 4 .
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The tru e  en ligh tenm en t, as a consequence o f freedom, i s  in  the  use

of reason  and Kant can c o n s is te n t ly  su p p o rt F re d e r ic k ’s ’Argue as
74-much as you w i l l ,  and about what you w i l l ,  b u t obey ;’ I t  i s

p a r t i c u la r ly  to  the  sovereign  th a t  Kant looks fo r  reform  which, u n lik e

75re v o lu tio n s , can be c a r r ie d  ou t accord ing  to  f ix e d  p r in c ip le s .  Kant 

uses  the  argument fo r  openness a t  th i s  p o in t  because he b e lie v e s  th a t  

the  people could n o t p o s s ib ly  renounce en ligh tenm en t and so the  

so v ere ig n  has no r i g h t  to  do so in  t h e i r  name. This means n o t on ly  

i s  Kant a g a in s t  r e s to r a t io n s  o f o ld  regim es when a c o n s t i tu t io n a l  

advance has been made (as  Beck p o in ts  o u t)^ ^  bu t th a t  he i s  a g a in s t  

any p a te rn a l  government, by which he means a  government t h a t  keeps 

the  people in  a p o s i t io n  o f tu te la g e .  Kant connects t h i s ,  in  an a n t i 

u t i l i t a r i a n  move, w ith  s t a t e s  founded on p r in c ip le s  o f the  happiness 

of t h e i r  su b je c ts

as immature c h ild re n  who cannot d is t in g u is h  what i s  
t r u e ly  u s e fu l o r harm ful to  them selves, would be 
ob liged  to  behave p u re ly  p a s s iv e ly  and to  r e ly  upon 
the  judgment o f  the  head o f s t a t e  as to  how they  
ought to  be happy, and upon h is  k in d n ess  in  w il l in g  
th e i r  happ iness a t  a l l  .

77Such a p a te rn a lism  i s  the  ’g r e a te s t  conce ivab le  desp o tism ’ .

74. I b id . ,  5 , 10. About F re d e ric k , Kant adds t h a t  he ’dese rv es  to  be 
esteemed by the  g r a te f u l  world and p o s te r i ty  as the  f i r s t ,  a t  l e a s t  
from the  s id e  o f  government, who d iv e s te d  th e  human race  o f i t s  
tu te la g e  and l e f t  each man f r e e  to  make use o f h is  reason  in  m a tte rs  
o f co n sc ien ce ’ , i b i d . ,  9*

75. As Kant says o f th e  Id ea  o f P e rp e tu a l Peace*, th e  Id ea  should be 
a ttem pted  and c a r r ie d  ou t th rough  g rad u a l reform  accord ing  to  
f ix e d  p r in c ip le s ’ , sup ra , n o te  67 , 129. K ant a lso  speaks o f 
’re fo rm ativ e  r e v o lu t io n s ’ in  t h i s  c o n te x t, su p ra , n o te  7I ,  23#

76 . Supra, no te  44, 4 l8 .

77 . Supra, no te  2, 74.
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However, d e sp ite  the  ro le  o f H is to ry  in  re c o n c ilin g  m o ra lity  

to  n a tu re  in  th e  K antian  ph ilosophy , i t  must be emphasised th a t  i t  

i s  an Id e a  o f h is to ry  so th a t  f i n a l l y  even h is to ry  as a concep t i s  

s u b je c t to  th e  p u l l  o f the  two te rm s. Such an Id ea  o f h is to ry  

shows how th e  p e r f e c t  c o n s t i tu t io n  must be ach ieved , which may 

c o n f l i c t  w ith  th e  a r b i t r a r y  happenings o f  a c tu a l  h is to r y .  Never

th e le s s ,  Kant th in k s  th a t  g iven  th a t  N ature may have a ’p lan  o r

p u rp o se ’ such an Id ea  h e lp s  i n t e r p r e t  ev en ts  and so j u s t i f i e s
T8N ature ’o r , b e t t e r ,  o f P rov idence’ as showing the  p o s s ib i l i t y  o f 

the  p e r f e c t  c o n s t i tu t io n  and d i r e c t in g  th e  a t te n t io n  o f so v ere ig n s  

to  i t .  In  th e  l i g h t  o f t h i s  view o f h is to r y ,  i t  may th e re fo re  be 

p ro p e rly  asked w hether Kant a c tu a l ly  succeeds in  e f f e c t in g  the  

r e c o n c i l i a t io n  n e ce ssa ry  to  h is  th eo ry , o r o f avo id ing  the  weak

n esses  o f t r a d i t i o n a l  n a tu ra l  law th e o ry .

R etu rn ing  to  the rem arks which opened th i s  c h a p te r , th e re  seems 

to  be a re s id u e  o f c ircum stances in  which qu iescence may be im possi

b le . T h is , however, proves to  be i l l u s o r y .  For in s ta n c e , Kant 

m entions a p o s s ib le  ’r i g h t  of n e c e s s i ty ’ on ly  to  add ’i t  i s  m onstrous 

to  suppose t h a t  we can have a r i g h t  to  do wrong in  th e  d i r e s t  d i s t r e s s ’ , 

Kant a ls o  r e a c ts  sh a rp ly  to  Hobbe^s id e n t i f i c a t io n  o f n a tu ra l  and p o s i

t iv e  law .

A ccording to  him, the  head o f s t a t e  has no c o n tra c tu a l 
o b lig a tio n s  towards th e  peop le; he can do no in ju s t i c e  
to  a  c i t i z e n ,  b u t may a c t  tow ards him as he p le a s e s .
This p ro p o s itio n  would be p e r f e c t ly  c o r r e c t  i f  i n j u s t 
ic e  were taken to  mean any in ju r y  which gave the  in ju re d

78 . Supra, n o te  7I ,  25 . A n a ly sis  and p re s c r ip t io n  a re  again  com
pounded .
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p a r ty  a co erc iv e  r i g h t  a g a in s t  the  one who has 
done him i n ju s t i c e .  But in  i t s  g en e ra l form the  
p ro p o s itio n  i s  q u ite  t e r r i f y i n g .79

Kant a lso  m entions’in a l ie n a b le  r ig h t s  a g a in s t  th e  head o f s t a t e ’

80but adds, ’th ese  cannot be r ig h t s  o f c o e rc io n ’ . I t  emerges th e re 

fo re  th a t  the  c i t i z e n  has moral r ig h t s ,  b u t t h a t  th ese  a re  to  rem ain 

in e f f e c tu a l .  This i s  tru e  even in  the  case of r ig h t s  which p re 

e x is t  the  s t a t e .  Kant b e lie v e s  th a t  th e re  a re  such r ig h t s  which 

provide the  co n ten t fo r  le g a l  r ig h t s  once the  s t a t e  i s  e s ta b l is h e d .

These however r e ly  on th e  ’one so le  and o r ig in a l  r i g h t  t h a t  belongs 

to  every  human being by v ir tu e  o f h is  hum anity’ , t h i s  i s  ’Freedom 

(independence from the  c o n s t r a in t  o f a n o th e r’ s w i l l ) ,  in s o fa r  as 

i t  i s  com patible w ith  th e  freedom of everyone e ls e  in  accordance
81w ith  u n iv e rs a l  law ’ . However, t h i s  r i g h t  i s  th e  b a s is  o f the  

O rig in a l C o n tra c t, breaches o f which the  people must s t i l l  obey.

In  view o f the  ro le  o f E nlightenm ent and the  freedom of thought th a t  

goes w ith  i t ,  i t  would seem th a t  any a ttem p t by the  sovereign  to  

suppress i t  perm anently  would j u s t i f y  r e v o lu tio n . T h is, along w ith  

the  e s tab lish m en t o f an h e re d ita ry  n o b i l i ty  and a form o f r e l ig io n ,  

a re , Kant th in k s , th in g s  which a people could  n o t p o s s ib ly  w i l l  and 

thus could n o t have imposed upon them by the  so v ere ig n . Speaking o f 

a ttem p ts  ’ to  sh u t o f f  a l l  f u r th e r  en ligh tenm en t from the  human r a c e ’ , 

Kant says th ese  a re  ’a b so lu te ly  n u l l  and void  even i f  confirm ed by
82the  supreme power’ and would re p re s e n t  a ’crim e a g a in s t  human n a tu r e ’ .

79 . Supra, no te  2 , 76 .

80 . I b id . ,  84.
81 . Supra, n o te  2 , 43-4.

82. Supra, n o te  73 , 7 .
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In  such c ase s , moral r ig h t s  would be p e rv e rte d  a t  t h e i r  very  base 

and would re p re se n t n o t only an a ttem p t to  p rev en t th e  u ltim a te  

purpose o f n a tu re , bu t a lso  to  deny th e  p o s s ib i l i t y  o f any Id e a s . 

Even h e re , Kant supposes th a t  n a tu ra l  law cannot e f f e c t iv e ly  con

f l i c t  w ith  p o s i t iv e  law by echoing P ufendorf in  c la im ing  th a t  such 

th in g s  can ’t  a r i s e :

the  people cannot r e b e l  ex cep t in  the  cases  which 
cannot a t  a l l  come forw ard in  a  c i v i l  un ion , e .g .,  
the  enforcem ent o f a r e l ig io n ,  com pulsion to  
u n n a tu ra l s in s ,  a s s a s s in a t io n  e tc . ,  e t c . 83

As a r e s u l t  o f K an t’ s argum ents, n a tu ra l  law , as  a c r i t e r io n

by which p o s i t iv e  law i s  judged, i s  com pletely  d e fu sed . Moreover,

th e re  i s  a s tro n g  tendency to  id e n t i f y  the  two system s so th a t  what

i s  seen as an ab so lu te  du ty  o f m o ra lity  i s  in h e r i te d  by any le g a l

system . The people th e re fo re  have n e i th e r  le g a l  nor moral r ig h t s

a g a in s t  th e  so v ere ig n . They may th in k , b u t u l t im a te ly  th ey  must

obey. The sovereign  alone i s  e f f e c t iv e ly  above m o ra lity  (th e  people

and r u le r  having been accounted f o r ) .  As P arker p u t i t ,  quoted e a r l i e r ,
84a d e s ire  th a t  the  so v ere ig n  be moral i s  n o t law, b u t on ly  a d e s i r e .

As K re ig er p u ts  i t

We have th e  in te r e s t in g  c o n s te l la t io n  whereby th e  
n a tu ra l  law i s  s u p e r io r  to  th e  c o n s t i tu t io n a l  law, 
and y e t th e  s u b je c t ’ s o b lig a tio n  under the  c o n s t i 
tu t io n a l  law i s  su p e r io r  to  the  r u l e r ’ s o b lig a tio n  
under th e  n a tu ra l  law .°3

Indeed the  p rinc ipa l o b je c tio n  i s  th a t  made by H i l l :

83 . K ant, R eflex ion  805I ;  Ak. XIX, 594-5, c i te d  by Beck, su p ra , no te  
44, 412, c . f .  c h ap te r  1.

84. See c h ap te r  1, no te  37, su p ra .

85 . Supra, n o te  69, 207.
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. . .  i t  demands th a t  we determ ine our p r in c ip le s  
o f conduct by c o n s id e rin g  what r a t io n a l  l e g i s l a to r s  
would w i l l  f o r  a community o f p e r f e c t ly  r a t io n a l  
c i t i z e n s ,  ig n o rin g  in  the  p ro cess  the  f a c t  t h a t  we 
must l iv e  in  a world o f im p e rfe c tly  r a t io n a l  men. 
The problem i s  th a t  a c tin g  in  t h i s  world by i»ules 
designed  f o r  an o th er can prove d is a s t ro u s .

K elsen ’s c r i t iq u e  o f the  id e o lo g ic a l use o f n a tu ra l  law th eo ry  thus 

c a r r ie s  w eight in  r e s p e c t  o f K an t’s th e o ry . However, i t  would be 

wrong to  r e j e c t  the  im portance o f th e  ro le  o f en ligh tenm en t which 

Kant sees as "üie tru e  r e v o lu tio n . Kant i s  c e r ta in ly  no sim ple adm irer 

o f the  s ta tu s  quo b u t can prov ide  no o th e r  mechanism o f  change than  

assum ptions about h is to r y  and reform  dependent on th e  so v ere ig n . 

Moreover, le g a l  and moral o b lig a tio n  a re  combined and made ab so lu te  

and t h i s  could undoubtedly  re n d e r though ts q u ite  b a rre n . In  s p i te  of 

t h i s ,  Kant makes rem arks a t  th e  end of h is  d is c u s s io n  o f re v o lu tio n  

in  h is  e ssay  ’Theory and P r a c t ic e ’ th a t  h in t  a t  the  re fo rm is t  

ten d en c ies  o f h is  th eo ry :

. . .  a le g a l  c o n s t i tu t io n  o f long s tan d in g  g ra d u a lly  
makes the  people accustomed to  judging  bo th  th e i r  
happ iness and t h e i r  r ig h t s  in  term s o f th e  p eace fu l 
s ta tu s  quo . . .  I t  makes them p re fe r  t h i s  p ass iv e  
s ta t e  to  the  dangerous ta sk  o f lo ok ing  fo r  a  b e t te r  
one

but ’experience  cannot p rov ide  knowledge o f what i s  r i g h t ’ to  th i s  

Kant opposes, ’a th eo ry  o f p o l i t i c a l  r i g h t  to  which p ra c t ic e  must 

conform befo re  i t  can be v a l id ’ . In  consequence he r e j e c t s  as a 

’counsel o f d e s p e ra tio n ’ the  id e a  th a t  people a re

in cap ab le  and unworthy o f being  t r e a te d  as t h e i r  
r ig h t s  demand, so th a t  they  can and ought to  be k e p t 
under c o n tro l by a supreme power a c tin g  p u re ly  from 
expediency

86. T.E. H i l l ,  The Kingdom o f Ends, 314, c . f .  K e lsen ’ s rem arks on 
u to p ian  though t, c h a p te r  1, n o te  32 , su p ra .
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fo r

s in ce  th e re  i s  no appeal to  r i g h t  bu t on ly  to  
fo rc e , the  people may them selves r e s o r t  to  fo rce  
and th u s  make every  le g a l  c o n s t i tu t io n  in s e c u re .8?

Moreover, Kant c o n tin u a lly  em phasises th e  supreme w orth o f the  in d i 

v id u a l who i s  in  K antian  term s an end in  h im se lf n o t to  be used m erely
88as a means by o th e rs .  I f  t h i s  fo rm u la tio n  i s  to  be taken  s e r io u s ly , 

then i t  m ight be supposed th a t  Kant would mean th i s  to  l im i t  the  

a c tio n s  o f the  so v ere ig n . However, su c h a lim it would be m oral and 

n o t p r a c t i c a l ly  en fo rced . Indeed , u l t im a te ly ,  i t  becomes p la in  th a t  

i t  i s  o u ts id e  a l l  p o l i t i c s ,  in  th e  realm  o f m o ra lity  and depending
oq

on Providence, th a t  th e  tru e  re v o lu tio n  must occu r.

In  summary, K an t’s th eo ry  o f n a tu ra l  law can be seen to  serve 

b a s ic a l ly  as a le g i t im iz a t io n  o f the  p o s i t iv e  le g a l  system . The 

c o n tra ry  im p lic a tio n s  o f the  th eo ry , stemming in  p a r t i c u la r  from the  

in d iv id u a lism  p e rm itted  by the  moral law , a re  p layed  down. In  conse

quence, K antian  n a tu r a l  law m erely  says ’obey the  p o s i t iv e  law ’ and 

can o f f e r  only  the  hope th a t  i t  m ight be j u s t .  Indeed , i t  j u s t i f i e s  

p o s it iv e  law even when i t  i s  co n fe ssed ly  u n ju s t .  R eturn ing  to  the  

q u o ta tio n s  given in  s e c tio n  I I ,  the  c o n tra d ic t io n s  can be seen to  

a r i s e ,  in  c o n te x t, from the te n s io n s  in  n a tu ra l  law th eo ry  where th e  

le g i t im iz a t io n  c o n f l ic t s  w ith  th e  c r i t ic i s m  p o ss ib le  from i t s  s tan d a rd .

87 . Supra, no te  2, 86.

88. As a fo rm u la tio n  o f the  c a te g o r ic a l  im p e ra tiv e , ’80 a c t  as to  
use hum anity, bo th  in  your own person  and in  th e  person  o f every  
o th e r , always a t  the  same tim e as an end, n ev er sim ply as a 
means’ , sup ra , n o te  47, 91.

89 . K ant, sup ra , n o te  6, 112-3.
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This o f course  goes no f u r th e r  th an , say , P u fendorf. D esp ite  t h i s ,  

th e re  i s  an a d d it io n a l  co m plica tion  in  K an t’s th eo ry  because argu

ments d e riv ed  from p o s i t iv e  th eo ry  a re  deployed to  r e in fo rc e  the  

le g i t im iz a t io n  o f n a tu ra l  law and to  show th a t  th e re  i s  no le g a l  

r ig h t  o f r e v o lu tio n . A p o s i t i v i s t  th eo ry  would, however, n o t take  

the  la c k  o f  a le g a l  r i g h t  as denying a moral r ig h t ,  le av in g  th a t  as 

an open q u e s tio n . I t  i s  the  natu re il law th eo ry  th a t  c lo se s  th a t  

q u estio n n a  r e s u l t  r e a d i ly  a n t ic ip a te d  in  K e lsen ’s c r i t i q u e .

Having a p p lie d  K elsen ’s c r i t iq u e  o f n a tu r a l  law , both  in  re s p e c t  

o f a c tu a l iz a t io n  and le g i t im iz a t io n ,  to  K an t’s ju r isp ru d e n c e , we a re  

l e f t  on ly  w ith  a  K antian  p o s i t i v i s t  th eo ry  re m in isc en t o f A u stin .

The subsequent h is to r y  o f t h i s  th e o ry  -  cu lm in a tin g  in  th e  Pure 

Theory -  w i l l  now be d isc u sse d .
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C hapter 4 

Prom Kant to  K elsen

In  t h i s  c h a p te r , the  K antian  leg acy  in  K elsen*s work w i l l  be 

d isc u sse d . S im i la r i t ie s  have a lre a d y  been po in ted  o u t in  p reced in g  

c h a p te rs , w h ils t  th e  u n accep tab le  n a tu r a l  law th eo ry  in  Kant has been 

i s o la te d .  Here Kant i s  seen as a  t r a n s i t i o n a l  f ig u re  in  the  h is to r y  

of le g a l  though t, in  th a t  th e re  a re  in  h i s  work the  bases o f two 

c o n f l ic t in g  t r a d i t io n s .  In  c h a p te r  i t  was p o in ted  o u t th a t  th e  

two th e o r ie s  in  Kant hinged on the  ambiguous s ta tu s  of the  O rig in a l 

C o n tra c t. I t  would th u s  be r e l a t i v e l y  easy  to  d ispense  w ith  such a 

n o tio n  in  the  d e c lin e  o f c o n tra c t  th e o ry , th u s  sundering  the  th e o r ie s  

which Kant had s tru g g le d  to  keep to g e th e r . One t r a d i t io n  cu lm ina tes  

in  the  Pure Ih eo ry  about which th e  rem ainder o f t h i s  th e s i s  i s  con

cerned . The o th e r t r a d i t io n  cu lm in a tes  in  the  work o f Stammler and 

Del Vecchio which re p re s e n t  the  n a tu ra l  law in h e r ita n c e  r e je c te d  by 

the  p o s itiv ism  of th e  Pure Theory. In  c h a p te r  ]), w h ils t  o u tl in in g  

the  p o s i t iv e  le g a l  th eo ry  o f K ant, a s tro n g  p a r a l l e l  w ith  A u s t in 's  

p o s itiv ism  was developed. I t  th e re fo re  becomes c le a r  how K elsen 

could develop a p o s i t i v i s t  th e o ry  s im ila r  to ,  b u t in d ep en d en tly , 

indeed in  ignorance o f , A ustin  based on K a n t 's  work. F u r th e r , in  

term s o f a lo n g e r h i s t o r i c a l  p e rs p e c tiv e , th e  p o s itiv ism  o f boüi 

A ustin  and Kant could  be tra c e d  to  an e a r l i e r  common t r a d i t io n  th a t  

each drew upon. T i is  t r a d i t io n  would in c lu d e  Hume and, u l t im a te ly , 

Hobbes.
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E b sn ste in  has observed th a t

K elsen*s work in  leg a l th eo ry  th roughou t h is  whole 
l i f e  may be regarded  as an a ttem p t to  do what Kant 
h im se lf f a i l e d  to  do -  to  c o n s tru c t  a  th eo ry  o f law 
along the  l in e s  o f the  K antian  c r i t i c a l  ph ilosophy  
which would enab le  le g a l  sc ien ce  to  come to  g r ip s  
w ith  le g a l  d a ta  and in te g ra te  them in to  a  u n if ie d  
system*

K elsen a lso  seems to  have regarded  h is  work in  th i s  l i g h t ,  K elsen 

sees Kant as a re p re s e n ta t iv e  of th e  t r a d i t io n a l  m etaphysica l d u a l

ism o f n a tu ra l  law in  h is  le g a l  th eo ry , w h ils t  K elsen b e lie v e s  Kant 

avoided th i s  in  h is  g en e ra l ph ilo sophy . In  K a n t 's  ju risp ru d en ce

m etaphysica l dualism  has com pletely  invaded h is  
system , the  same dualism  which K ant fough t so 
p e r s i s t e n t ly  in  h is  th e o r e t ic a l  ph ilo sophy . At 
th i s  p o in t, Kant abandoned h is  method o f tra n sc e n 
d e n ta l  lo g ic .  This c o n tra d ic t io n  w ith in  the  system 
of c r i t i c a l  id ea lism  has been no ted  o f te n  enough.
So i t  happens th a t  K ant, whose ph ilosophy  of t r a n s 
cen d en ta l lo g ic  was p reem inen tly  d e s tin e d  to  p rovide 
the  groundwork fo r  a p o s i t i v i s t i c  le g a l  and p o l i t i c a l  
d o c tr in e , s tay ed , as a le g a l  p h ilo so p h e r, in  the  r u t  
o f the  n a tu ra l- la w  d o c tr in e  . . .  As a m a tte r  o f 
f a c t ,  t h i s  n a tu ra l- la w  d o c tr in e  adm its th e  v a l id i ty  
o f no o th e r  than  the  p o s i t iv e  le g a l  o rd e r . I t  i s  d i s 
tin g u ish a b le  from p o s itiv ism  m erely  by i t s  mode of 
e s ta b l is h in g  i t s  v a l id i ty ,  which i s  a b so lu te  in  the  
one case and only  r e l a t iv e  in  the  o th e r . U ltim a te ly , 
p o s itiv ism  proves i t s e l f  on ly  in  d is c a rd in g  th e  p a r t i 
c u la r  ideo logy  which the  n a tu r a l  law th e o ry  u ses  in  
i t s  j u s t i f i c a t i o n  o f p o s i t iv e  law .^

These rem arks make p la in  why K elsen dev o tes  so much a t te n t io n  to  th e  

'id e o lo g y ' o f n a tu ra l  law, fo r  u l t im a te ly  t h a t  i s  the  only  elem ent

1 . W. E b en ste in . The Pure Theory o f Law: Dem ythologizing Legal 
Thought, 622-3.

2 . K elsen , N a tu ra l-law  D octrine and Legal P o s itiv ism , 444-5.
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provided by n a tu ra l  law th a t  i s  a d d it io n a l  to  th e  p o s i t i v i s t  system . 

Once t h i s  i s  e s ta b lis h e d , K elsen b e lie v e s  le g a l  sc ien ce  can be 

c le a re d  of n o n - s c ie n t i f ic  c l u t t e r ,  th e  j u s t i f i c a t i o n  o f  law (as 

opposed to  i t s  a n a ly s is )  being l e f t  to  th e  autonomous sc ien ce  o f 

e th ic s .

K elsen , in  com parison w ith  n a tu r a l  law , i s  p o in tin g  to  the  

m ajor d if fe re n c e  between a lo g ic  o f en q u iry  th a t  rem ains form al 

and i s  concerned w ith  r e l a t iv e  v a l id i t y  and one which a ttem p ts  to  

show th a t  c e r ta in  c o n te n ts  o f law a re  't ru e *  in  a way dependent 

on some o th e r  so u rce . Thus, i t  i s  one th in g  to  show th e  lo g ic a l  

s t ru c tu re  th a t  p r a c t ic a l  reason  must have and an o th e r to  show 

th a t  i t s  co n c lu sio n s a re  t r u e .  I t  has been shown how f a r  Kant

can prov ide a p o s i t i v i s t  th eo ry  o f law th a t  w i l l  g ive an a n a ly s is

of a le g a l  system as opposed to  a d u a l i s t i c  m etaphysics . On the

o th e r  hand, Kant d id  n o t s top  a t  th a t  p o in t b u t a ttem pted  to  show

both th a t  the  v a l id i ty  must r e s t  on som ething o u ts id e  the  system 

and th a t  i t  d ic ta te d  th a t  v a l id i ty :  r e s t in g  n o t s o le ly  on form al

c r i t e r i a ,  bu t on c e r ta in  c o n te n ts . Both a ttem p ts  a re  in s ta n c e s  

o f a d e s ir e  to  make v a l id i ty  a b so lu te . In  Kant t h i s  i s  shown by 

the  foundation  o f le g a l  v a l id i t y  on a m oral b a s is  and on th e  subse

quent a ttem p t to  show th a t  c e r ta in  c o n ten ts  can be excluded on 

the grounds o f mere form . K elsen meets th e se  moves by sev e rin g  

le g a l  and moral v a l id i t y  and by accep tin g  th a t  law and m o ra lity  

could have any c o n te n t.
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In  K elsen*s system , the  key n o tio n  i s  t h a t  o f the  Grundnorm^ 

which resem bles the  K antian  c a te g o r ic a l  im p era tiv e  in  im p o rtan t 

re s p e c ts .  Both p rov ide  an u lt im a te  t e s t .  I f  I  w ish to  know w hether 

a law i s  a v a l id  law I  can, in  the  Pure (Dieory, e s ta b l i s h  th i s  by 

tra c in g  i t s  reason  f o r  v a l id i t y  back to  a Grundnorm. However, t h i s  

v a l id i ty  i s  on ly  in  term s o f a  g iven  le g a l  system  and i t s  Grund

norm. Moreover, because th e  Grundnorm i s  dynamic, empowering th e  

c re a t io n  o f law s, i t  p ro v id es  on ly  a  p u re ly  form al t e s t  and does 

n o t ru le  o u t s p e c if ic  laws on grounds o f  c o n te n t . ( I t  i s  h y p o th e tic a l  

in  fo rm .) Ihe  c a te g o r ic a l  im p era tiv e  i s ,  however, u n iv e r s a l ly  v a l id  

so th a t  a moral o r le g a l  maxim which can conform to  i t  i s  v a l id  

i r r e s p e c t iv e  o f i t s  mode o f c re a t io n  o r  o f th e  norm ative system  o f 

which i t  i s  a  p a r t .  A lthough i t  i s  seem ingly form al in  c h a ra c te r ,  

i t  i s  used by Kant to  make a s s e r t io n s  as to  what c o n te n ts  can o r  

cannot be v a l id .  Ihus a  s tan d a rd  above law i s  in tro d u ced  by which 

c e r ta in  co n cre te  laws a re  J u s t i f i e d .

A d if fe re n c e  between K elsen*s and K a n t 's  concep ts  a lso  a r i s e s  

from th e  n a tu re  o f the  t e s t  p rocedure in v o lv ed . Ihe Grundnorm, by 

empowering norm c re a t io n ,  im p lie s  a  g iven  system  to  which i t  i s  

r e l a t i v e ,  th a t  i s  h ie r a r c h ic a l ,  and im p lie s  a ls o  organs g iven  

th i s  c re a t iv e  ta s k .  E lem ents o f  th i s  p ro cess  have been no ted  in  

K a n t 's  th eo ry  b u t th e re  they  depended more on th e  concep t o f so v ere ig n  

r a th e r  than  on th e  c a te g o r ic a l  im p era tiv e  i t s e l f .  Indeed , in  judg ing

3 . D iscussion  o f th e  Grundnorm w i l l  r e c u r  in  succeeding  c h a p te rs , 
as w i l l  o th e r  d o c tr in e s  m entioned h e re , th u s  on ly  a  g en e ra l 
account i s  g iven  f o r  the  p re s e n t .  See K elsen , The Pure Iheo ry  
o f Law, c h ap te r  5» o . f .  K elsen , G eneral Theory o f Law and S ta te , 
c h ap te r  10. D iscussion  o f Kant summarises c h a p te rs  2 and 3* 
su p ra , and K ant, Groundwork o f th e  M etaphysic o f M orals.
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a maxim as conforming to  the  c a te g o r ic a l  im p era tiv e , no system of 

norms i s  Im plied nor any organs to  do so (as a r e s u l t  th e re  i s  no 

r e l a t i v i t y  to  a given system - th e re  i s  only  one c a te g o r ic a l  im per

a t iv e ) .  This le ad s  to  the  most im portan t d if f e re n c e  between the  two 

co ncep ts: the  Grundnorm i s  p r im a r i ly  a concept fo r  le g a l  a n a ly s is

and the  c a te g o r ic a l  im pera tive  a concept o f m o ra lity , (K elsen*s 

a p p lic a t io n  o f the  Grundnorm to  m o ra lity  and th e  d i s t in c t io n  between 

le g a l  and moral system s w i l l  be d iscu ssed  in  c h ap te r  1 2 .) This i s ,  

of co u rse , obvious. The c a te g o r ic a l  im p e ra tiv e 's  'm o ra liz a tio n *  of 

law, although  i t s e l f  a la w -lik e  concep tion , when ap p lied  to  law , and 

i t s  f a i lu r e  to  p rovide a d is t in c t lv e jy le g a l a n a ly s is  have been d i s 

cussed a lre ad y  (ch ap te r 3 )•  S im ila r ly , bu t co n v erse ly , in  c h ap te r  12 

the Grundnorm w il l  he shown to  'le g a l iz e *  m o ra lity  and consequen tly  

f a i l  to  p rovide a d i s t i n c t iv e ly  moral a n a ly s is  of m o ra lity .

Because K elsen se p a ra te s  le g a l  and moral a n a ly s is  he i s  ab le  to  

m ain ta in  the  se p a ra tio n  of f a c t  and value f a r  more c o n s is te n t ly  than  

K ant. A lthough Kant made the  d i s t in c t io n  c r u c ia l  i t  has been seen 

th a t  in  p ra c t ic e  a merger was e f fe c te d  by means o f a c tin g  as i f  and 

h is to r y .  However, the  tran sm iss io n  in  Kant o f Hume's is /o u g h t d i s 

t in c t io n  i s  probably  the g r e a te s t  K antian  leg acy  to  K elsen . C e r ta in ly , 

as w i l l  become ap p aren t, i t  i s  q u ite  fundam ental to  the  whole o f the  

Pure Theory. In  Kant the  d i s t in c t io n  took the  form o f the  two realm s 

o f Sein  ( to  be) and S o llen  (ought to  be)^  and th e  r e la te d  c o g n itio n / 

v o l i t io n  d i s t in c t io n  taken  over by K elsen . In  term s o f man, Kant made

4. I h is  d i s t in c t io n  u n d e r lie s  the  id e a s  o f c a u s a l i ty  and freedom,
i . e .  o f n a tu ra l  sc ien ce  and m o ra lity  th a t  i s  th e  fundam ental 
d i s t in c t io n  in  the  K antian  system o f ph ilosophy .
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the d is t in c t io n  between man as part o f nature (homo phenomenism) 

and as an in t e l l ig ib le  being (homo noumenenum),  ̂ Kelsen presses  

beyond th is  by o u tlin in g  two rela ted  sc ien ces; a causal scien ce  

of nature and a normative science which d ea ls  with im putation.^

In these resp ec ts , Kelsen i s  more co n s isten t; fo r  example, although  

Kant makes a d is t in c t io n  between cogn ition  and v o l i t io n , he a lso  

introduces the idea  of a w i l l  in  nature which e f f e c t iv e ly  n u l l i f i e s  

that very d is t in c t io n . Nor i s  the d is t in c t io n  employed in  a n a ly s is , 

for Kant combines both d escr ip tiv e  and p rescr ip tiv e  a n a ly sis  or 

rather combines an a ly sis  with ju s t i f ic a t io n .

Ihe Kantian legacy a lso  includes a notion  o f scien ce  or
Y

WissenàcKaft and the re la ted  r e jec tio n  o f a r a t io n a l is t ic  m etaphysics.

Kelsen adopted from Kant the notion  o f scien ce as an organized  

body o f knowledge th at proceeded according to p r in c ip le s  and a s in g le  

method which thereby produced a system of knowledge for a c le a r ly  

defined subject m atter. Science was thus d istin g u ish ed ,b y  i t s  

system atic procedure, from common sen se . From m etaphysics, science  

i s  d istin gu ish ed  by the nature o f i t s  p r in c ip le s . In Kantian terms, 

the d is t in c t io n  i s  between the transcendental p r in c ip les  o f science
g

and the transcendent p r in c ip le s  o f m etaphysics. This d is t in c t io n  i s  

between p r in c ip les  beyond a l l  experience and only

a c ce ss ib le  to pure reason and p r in c ip le s  as organizing con structs or

5. See e .g .  Kant, C ritique o f Pure Reason, 265-275.
6 . K elsen, C ausality  and Imputation, passim and K elsen, S ociety  and 

Nature.

7. See e .g . supra, note 5, 92-97.
8 . See e .g .  ib id . ,  299.
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c a te g o r ie s  th a t  a re  p r io r  to  experience  ( in  the  sense th a t  th ey  a re  

im p l ic i t  in  knowledge and a re , recognized  as such, capab le  o f e x p l i c i t  

employment in  the  sy s te m a tiz a tio n  o f knowledge r a th e r  than  d e a lin g  

w ith  a random confused m ass). The concept of sc ien ce  th u s  d e riv ed  

i s  sh a rp ly  d is tin g u ish e d  from m etaphysics. Moreover, i t  b u ild s  upon 

the  fa c t /v a lu e  d i s t in c t io n  in  co n fin in g  sc ien ce  to  i t s  own f a c tu a l  

m a tte r  and on th e  id e a  of sc ien ce  'c re a tin g *  i t s  f a c ts  by c a te g o r ie s
9

ap p lied  to  i t s  m a te r ia l .  I t ,  in  tu rn , im p lie s  the  p o s s ib i l i t y  o f 

in v e s t ig a t in g  th e  form al p ro p e r t ie s  of any m a te r ia l una lloyed  by 

the v a r ie ty  o f i t s  su b stan ce . Ihe n o tio n s  o f fo rm a li ty , sy s te m a tiz a 

tio n  and f a c t  a re  c e n tr a l  to  the  K elsen ian  model adopted from Kant 

(as w i l l  become c le a r  in  succeeding  c h a p te r s ) .  A f u r th e r  K antian  

n o tio n  of sc ience  being a d i s t in c t iv e  method fo r  i t s  s u b je c t m a tte r  

reem erges in  K elsen*s in s is ta n c e  on a d i s t in c t iv e  j u r i s t i c  sc ien ce  

and r e je c t io n  o f 'syncre tism *  o f method.

K elsen*s claim  th a t  h is  method i s  a le g a l  sc ien ce  i s  n o t to  be 

taken l i g h t l y  f o r ,  in  K antian  terras, i t  c le a r ly  i s  s c i e n t i f i c .  Ihe 

key n o tio n  of the  Grundnorm i s  th e reb y  a K antian  tra n sc e n d e n ta l-  

lo g ic a l  c o n s tru c tio n  as a  p r in c ip le  f o r  the  s c i e n t i f i c  a n a ly s is  o f 

le g a l  knowledge

the  b a sic  norm as re p re se n te d  by th e  sc ien ce  o f law 
may be c h a ra c te r iz e d  as the  t r a n s c e n d e n ta l- lo g ic a l  
c o n d itio n  o f . . . in te r p r e ta t io n ,  i f  i t  i s  p e rm iss ib le  
to  use by analogy a concep t o f K a n t's  ep isterao logy .
Kant a sk s : "How i s  i t  p o s s ib le  to  i n t e r p r e t  w ith o u t
a m etaphysica l h y p o th e s is , the  f a c t s  pe rce iv ed  by our 
sen ses, in  the  laws o f n a tu re  fo rm ulated  by n a tu ra l  
sc ien ce?"  In  the  same way, the  Pure Theory o f Law ask s :

9 . This i s  tru e  even i f  s c i e n t i f i c a l l y  the  f a c ts  are the  norms of a 
le g a l  system .

10. See 0 . W einberger, Hans K elsen as P h ilo so p h e r, s . l .
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"How i s  i t  p o ss ib le  to  in t e r p r e t  w ith o u t reco u rse  
to  m e ta -le g a l a u th o r i t i e s  l ik e  God o r n a tu re , the 
su b je c tiv e  meaning o f c e r ta in  f a c t s  as a system 
of o b je c t iv e ly  v a l id  le g a l  norms d e sc r ib a b le  in  
ru le s  o f law?" The e p is tem o lo g ica l answer o f the  
Pure Theory o f Law i s :  "By presupposing  th e  b asic
norm . . . " H

Put most sim ply, i t  i s  th e  K antian  epistem ology th a t  K elsen draws 

upon, r a th e r  than K a n t's  s p e c i f ic a l ly  le g a l  w r i t in g . Because of 

K a n t 's  f a i lu r e  to  employ th ese  ep is tem o lo g ica l n o tio n s  c o n s is te n t ly ,  

K elsen hopes, by doing so , to  com plete in  le g a l  sc ien ce  the  K antian  

re v o lu tio n .

In  a d d itio n  to  th e  K antian  concept o f s c ie n c e , K elsen drew on 

the  more contem porary concept o f the  L ogical P o s i t i v i s t s ,  I t  i s  no 

a c c id e n t th a t  K e lse n 's  th eo ry  i s  c a l le d  le g a l  p o s itiv ism , n o r th a t  

i t  was form ulated  in  Vienna in  c lo se  i n t e l l e c t u a l  p rox im ity  to  th e  

Vienna C ir c le .  K e lse n 's  r ig o ro u s  adherence to  sc ien ce  and h is  

v i r u le n t  r e je c t io n  o f m etaphysics owes more to  th e  Vienna C irc le  than  

to  K ant. I h is  a lso  h e lp s  to  e x p la in  the  sing le-m inded  adherence to  

a n a ly t ic a l  d i s t in c t io n s ;  the  is /o u g h t  d i s t in c t io n  in  p a r t i c u la r .

The same rig o ro u s  devo tion  to  lo g ic  as h e ld  by th e  C irc le  a lso  becomes 

a p p a ren t. One m ight then  su ggest a f u r th e r  p a r a l l e l  o r c l a s s i f i c a t i o n  

o f the  Grundnorm, t h i s  time n o t in  K antian  bu t lo g ic a l  p o s i t i v i s t  te rm s. 

This i s  th a t  the  Grundnorm i s  a k ind  of V e r if ic a t io n  P r in c ip le , in  th a t  

both  a re  used to  exclude m etaphysics; the  f i r s t  by p ro v id in g  a non-

11. K elsen , The Pure Theory of Law, 202, c . f .  K e lse n 's  remark on the 
use of 'h y p o th e t ic a l ' as d e riv ed  from Kant in  K elsen , P ro fe sso r 
Stone and the  Pure Theory o f Law, 1137•
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m etaphysica l t e s t  procedure fo r  v a l id i ty ,  th e  second a non-m eta-
12p h y s ic a l t e s t  fo r  meaning.

Ih e re  i s ,  however, a very  fundam ental d if f e re n c e  between the  

Pure Theory and L ogical P o s itiv ism . I h i s  d if f e re n c e  i s  th a t  the 

Pure Theory, u n lik e  L og ical P o s itiv ism , does n o t con fin e  i t s e l f  to  

f a c t s .  The c la s s ic  L og ical P o s i t i v i s t  p o s i t io n  e x p la in s  value  s t a t e 

ments as nonsense in  as much as th ey  f a i l  to  meet the  V e r if ic a t io n  

P r in c ip le  ( i t  being im possib le  to  s ta t e  what f a c ts  would confirm  

them ). Because they  are  th e re fo re  n o t genuine p ro p o s itio n s  ( in  

d e p ic t in g  f a c t s )  i t  i s  suggested  th a t  th ey  a re  m erely ex p re ss io n s  

of f e e l in g .  This gave r i s e  to  the  E m o tiv is t Theory o f E th ic s ,  seen 

in  i t s  most s tra ig h tfo rw a rd  form in  Ayerk Language. T ruth  and Logic 

As w i l l  be seen in  d is c u s s in g  K e lse n 's  view o f e th ic s ,  in  c h a p te r  12, 

K elsen p a r t i a l l y  accep ts  th i s  th e s i s  and i t s  consequent re la t iv is m  

w ith  reg ard  to  u ltim a te  v a lu e s , b u t n e v e r th e le s s , b e lie v e s  th a t  th e re  

i s  f a r  more to  be sa id  in  g en e ra l fo r  le g a l  and moral norms than  th i s  

sharp  so lu tio n  would su g g es t. R e jec tin g  th e  p o s i t i v i s t  G radgrind 

t o t a l  concern w ith  f a c t s ,  K elsen su g g ests  th a t  a  sc ien ce  o f v a lu es  i s  

p o s s ib le  because th e re  i s  an o b je c tiv e  type o f v a lu a t io n . These 

v a lu a tio n s  a re  made by re fe re n c e  to  norms which a re  g e n e ra lly  accep ted  

s tan d a rd s  of behaviour and which a re , th e re fo re , in  a  sen se , o b je c tiv e  

r a th e r  than  being m erely s u b je c tiv e  em otional o u tp o u rin g s . There i s

12. For the  id e as  o f L og ical P o s itiv ism  and o f the  V e r if ic a t io n  
P r in c ip le  in  p a r t i c u la r ,  see A .J . Ayer, Language, T ru th  and 
L ogic .

13. Supra, note 12, chapter 6 .
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undoubtedly  an a f f i n i t y  here  w ith  K a n t 's  id ea  t h a t  o b je c t iv i ty  l i e s  

n o t so much in  correspondence to  the  world as to  the  common, uniform  

c a te g o r ie s  o f ju d g in g . In  the  case o f norms, th e re fo re , a lthough  

they  la ck  the  o b je c t iv i ty  o f a p r io r i  s ta tu s ,  th ey  a re  a t  l e a s t  

r e l a t iv e ly  o b je c tiv e  d e sp ite  t h e i r  n o n -fa c tu a l s t a t u s .  The ch arac 

t e r i s t i c  s ta tem en t made w ith  re fe re n ce  to  th e se  norms i s  n o t c a u sa l, 

as in  the  case of f a c t s  ( i f  w ater i s  h ea ted , c e t e r i s  p a r ib u s , i t  

expands) bu t i s  a s ta tem en t o f im pu ta tion  ( i f  a does b, he ought to  

be pun ished ), commensurate w ith  the  id e a  o f r e s p o n s ib i l i ty .  I t  i s  

n o t p o ss ib le  to  achieve a cau sa l sc ien ce  of norms b u t i t  i s  p o ss ib le  

to  c re a te  one based on im p u ta tio n . In  a d d itio n , i t  i s  a lso  p o ss ib le  

to  examine norms in  a sy stem atic  way, n o t only  in  d e r iv a t io n  by 

co n ten t ( 'd o  n o t in ju r e  o th e r s ' d e riv ed  from 'do no wrong to  o th e r s ')  

b u t, more im p o rtan tly , in  a le g a l  c o n tex t by d e r iv a t io n  by form ( in  

the  sense th a t  a norm i s  a power d e riv ed  from an o th er power, e t c . ) .

In  broad term s, th en , i t  seems th a t  K e lse n 's  th eo ry  i s  a develop

ment o f th a t  o f K ant, b u t r e f le c t in g  th e  p o s itiv ism  o f th e  Vienna 

C irc le  (and u lt im a te ly  th a t  o f Hume).^^ Although K elsen u ses  th ese  

in f lu e n c e s  only  as the  s t a r t i n g  p o in t of h is  own th eo ry  and adds 

d i s t in c t iv e  c o n tr ib u tio n s  o f h is  own (th e  emphasis on norms in  p a r t i 

c u la r )  th e re  a re  s i m i l a r i t i e s  to  A u s t in 's  work, bu t th e se  a re  a c c i 

d e n ta l  because K e lse n 's  th eo ry  was, as p o in ted  o u t, developed indepen

d e n tly  o f th e  B r i t i s h  t h e o r i s t .  S p e c if ic a l ly ,  in  com parison w ith  Kant 

i t  i s  suggested  th a t  K elsen i s  more c o n s is te n t  in  u s in g  K antian  d i s 

t in c t io n s ,  bu t a lso  in  stopp ing  sh o r t  in  n o t a ttem p tin g  to  overcome

l4 .  This i s  n o t to  deny a K antian  in f lu e n c e  on the  though t o f the  
Vienna C irc le  i t s e l f .
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them. I h is  may seem to  be a l im i ta t io n  o f ph ilosophy , b u t i s  r a th e r  

an ex ten s io n  o f the  c r i t i c a l  ph ilosophy  in  p la c in g  l im i t s  to  which 

ph ilosophy  can m eaningfu lly  go. K e lse n 's  ex p lan a tio n  f o r  K a n t's  

f a i l u r e  seems to  be th a t  K elsen b e lie v e s  Kant was u n w illin g  to  p a r t  

company w ith  C h r is t ia n  b e l i e f s .  Thus, K elsen , fo r  a l l  h is  adm ira tion  

f o r  K a n t's  work and re l ia n c e  on i t  says th a t  'K a n t 's  e th ic s  end a t  

e x a c tly  the p o in t where Thomas Aquinas l e f t  the  s u b je c t  f iv e  hundred 

y ea rs  b e fo re ' .

I I

Having d iscu ssed  the  K antian  leg acy  in  K e lse n 's  work as the 

p o s i t i v i s t  t r a d i t io n ,  i t  rem ains to  c o n sid e r th e  a l te r n a t iv e  n a tu ra l  

law t r a d i t i o n .  I h is  can b e s t  be exem p lified  by th e  work o f Stammler 

and Del Vecchio.

A fte r  a long  p e rio d  o f qu iescen ce , the  r e v iv a l  o f K antianism  

in  ju risp ru d e n c e , which preceded the  Pure Theory, came w ith  the  work 

o f Rudolf Stammler (1865-1938). S tam m ler's th eo ry  of law a t ta in e d  

i t s  m ature ex p ress io n  in  ' Die Lehre von dem R echtigen  R ech te ' (1902) 

and i t s  f i n a l  sy stem atic  form in  ' Theorie d e r R ech tsw issen sch a ft'

(1911) ,  which appeared in  the  y ear o f K e lse n 's  f i r s t  m ajor work 

' Hauptprobleme d e r S ta a ts r e c h ts le h r e ' .  S tam m ler's work re p re se n te d  

th e  ex ten s io n  o f a g en era l r e v iv a l  in  K antianism  in  the  form of neo- 

K antianism , bo th  in  the  Marburg school under Cohen and in  the  H eidelberg

15. K elsen, The Foundation o f the Theory o f Natural Law, l 4 l .



131

school under W indelband, a t  th e  end o f th e  l a s t  c en tu ry . A lthough 

i n t r i n s i c a l l y  o f g re a t i n t e r e s t ,  Stammler*s th eo ry  w i l l  be b r i e f ly  

o u tlin e d  h ere  on ly  as background to  the  developm ent o f the Pure 

Theory,

Stammler re ta in e d  much o f th e  K antian  p h ilo so p h ic a l a p p a ra tu s , 

in  p a r t i c u la r  t h a t  o f the  form al o rd e rin g  of p r in c ip le s .  However, 

i t  was, as in  K elsen , perhaps more the  Kant o f  the  C r i t iq u e  o f Pure 

Reason* than  o f the  le g a l  though t o f th e  ' C r it iq u e  o f P r a c t ic a l  Reason* 

and i t s  n a tu r a l  law base th a t  was im portan t f o r  Stammler.

Stammler d ep arted  from K a n t 's  le g a l  th eo ry  in  two r e la te d  and 

c le a r  r e s p e c ts .  F i r s t ,  the  in d iv id u a l i s t i c  b a s is  o f K a n t 's  th eo ry  

i s  m odified  c o n sid e ra b ly  so th a t  th e  p o in t o f d e p a rtu re  i s  now a 

community, a l b e i t  comprised o f in d iv id u a ls .  Secondly, and more 

im p o rtan tly , Stammler made an im p o rtan t d i s t in c t io n  between the  

concep t and th e  id e a  o f law. T ais d i s t in c t io n  i s  c e n tr a l  to  S tam m ler's 

move from t r a d i t i o n a l  n a tu ra l  law th eo ry  (a lthough  S tam m ler's work i s  

o f te n  r e f e r r e d  to  as a r e v iv a l  o f n a tu ra l  law) and re p re se n ts  in  e f f e c t  

the  a r t i c u l a t i o n  o f  the  te n s io n  o f p o s itiv ism  and n a tu ra l  law th eo ry  

in  K ant.

The concep t o f  law i s  re p re se n te d  by p o s i t iv e  system s o f law and 

covers a l l  p o s s ib le  r e a l iz a t io n s ,  thus p ro v id in g  the  elem ents o f p o s i

t i v i s t  th e o ry . S t r i c t l y  d is tin g u ish e d  from th a t  was th e  id e a  o f law 

which i s  th e  harm onization  o f in d iv id u a l w i l l s  in to  a 'community o f

16. U iis  d iscu ssio n  i s  based on Stammler, The Theory o f J u s t ic e .
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lYmen w il l in g  free ly *  which, in  tu rn , was Stammler*s concep tion  of 

J u s t i c e . J u s t ic e  in  th i s  sense bore l i t t l e  r e la t io n  to  t r a d i t io n a l  

n a tu r a l  law, p a r t i c u la r ly  as i t  was d e riv ed  from the  n a tu re  o f law 

i t s e l f ,  r a th e r  than  a lle g e d  human n a tu re , n a tu re  o r God. A lthough 

Stammler was sym pathetic to  n a tu r a l  law as a body o f p r in c ip le s  

o f ju s t i c e ,  he was q u ite  c le a r  th a t  p o s i t iv e  law was preem inen t. 

N onetheless, th e re  was an in tim a te  r e la t io n s h ip  between p o s i t iv e  

concep t and j u s t  id e a , f o r  Stammler though t th a t  th ey  were m utually  

r e l i a n t  fo r  t h e i r  re s p e c tiv e  r e a l i z a t io n s .  According to  th i s  view, 

ju s t i c e  was no lo n g e r a body o f 'law  above law ' b u t r a th e r  in  v a ry 

in g  d eg rees , e x h ib ite d  in  p o s i t iv e  law . Stammler c a l le d  th i s
18'n a tu r a l  law w ith  v a r ia b le  c o n te n t ' which expressed  h is  n o tio n  

t h a t  ju s t i c e  was a p u re ly  form al a t t r i b u t e  t h a t  p o s i t iv e  law could

f u l f i l  and toward which i t  s t r i v e s .  Stammler expressed  th i s  by

t f 19say ing  A ll p o s i t iv e  law i s  an a ttem p t to  be j u s t  law .

The b asic  p r in c ip le  o f j u s t i c e ,  th e  s o c ia l  id e a l  of a community

o f f r e e  w il l in g  men, was as i t  s to o d , too  a b s t r a c t  so i t  was n ecessa ry

to  deduce from i t  f u r th e r ,  more co n cre te  p r in c ip le s .  These, Stammler

20c a l le d  'p r in c ip le s  o f r e s p e c t ' and 'p r in c ip le s  o f p a r t i c i p a t i o n '.

These were fo rm ulated  r e s p e c tiv e ly  a s :

The c o n ten t o f a g iven  v o l i t io n  must n o t be a r b i t r a r i l y  
made s u b je c t to  an o th er v o l i t io n .

17 . I b id . ,  153.
18 . I b id . ,  XXXIX.

19 . I b id . ,  24.

20. I b i d . ,  161- 3 .
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A le g a l  requ irem en t may e x i s t  on ly  so f a r  as the 
person  under o b lig a tio n  may rem ain h is  own n e ig h 
bour ( i . e .  may be an end in  h im se lf .)

A person  who i s  a member o f a  community re g u la te d  
by law must n o t a r b i t r a r i l y  be excluded from the  
community.

A le g a l  r ig h t  o r power o f d is p o s i t io n  g ran ted  to  any 
one may be ex c lu s iv e  only  in  so f a r  as the  person  
excluded may s t i l l  be h is  own neighbour.

C e r ta in  resem blances to  th e  fo rm u la tio n s  o f the  c a te g o r ic a l

im pera tive  a re  h a rd ly  a c c id e n ta l  and t h i s  w i l l  be d iscu ssed  below.

However, i t  should  be added th a t  Stammler considered  th a t  a f u r th e r

th e o r e t ic a l  c o n s tru c t  was n ecessa ry  to  ren d e r th e  form al p r in c ip le s

a p p lic a b le  to  le g a l  system s. The c o n s tru c t  Stammler fo rm ulated  was
21th a t  o f th e  's p e c ia l  community' which would serve  as the  'model 

fo r  j u s t  la w ';  in  o th e r  words, an id e a l  community in  which c o n f l i c t 

ing  claim s a re  s e t t l e d  accord ing  to  the  id e a  o f ju s t i c e  and by which 

a c tu a l  s e tt le m e n ts  can be e v a lu a te d . In  th e  sense th a t  t h i s  provided  

a model o f a system  based on form al j u s t i c e ,  th e re  i s  a resem blance to  

the  K antian  Id e a  o f the  C o n tra c t.

Equipped w ith  th e  p r in c ip le s  and th e  model fo r  j u s t  law, which 

Stammler co n sid ered  p u re ly  fo rm al, he a ttem pted  to  dem onstrate  t h e i r  

a p p l ic a b i l i ty  to  a c tu a l  le g a l  problems in c lu d in g  c o n tra c tu a l  problem s, 

d iv o rce , c a r t e l s  and so on. Stammler d id  n o t claim  "üiat ju s t i c e  gave 

an easy  d ed u ctiv e  co n clu sio n , b u t n e v e r th e le s s ,  he d id  th in k  th a t  th e re  

was a  c o r r e c t  answer to  each problem acco rd ing  to  j u s t i c e .  As Friedmann 

says, 'h i s  s o lu t io n s  were g e n e ra lly  those  o f a  moderate l i b e r a l ' .

21. I b id .,  215-7 .
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22a lth o u g h  supposedly  s t r i c t l y  determ ined by ju s t i c e .

Stammler*s th eo ry  has been se v e re ly  c r i t i c i s e d  as f a i l i n g  in  

i t s  appo in ted  ta s k .  Indeed , i t  i s  d i f f i c u l t  to  see how Stammler 

cou ld  p o s s ib ly  succeed in  h is  own te rm s. Having sh a rp ly  d is tin g u is h e d  

ju s t i c e  from p o s i t iv e  law he a ttem p ts  to  u n ify  them. However, ju s t i c e  

i s  d e fin ed  as fo rm al, y e t  capable  o f g iv in g  s o lu tio n s  to  a c tu a l  

problem s. W h ils t t h i s  m ight succeed in  a llow ing  a range o f so lu 

t io n s  as j u s t  i t  i s  d i f f i c u l t  to  see how only  one i s  so in d ic a te d .

In  f a c t ,  d e s p ite  Stammler*s c la im s, e .g .  ' th e re  i s  n o t a s in g le
2*5ru le  o f law th e  p o s i t iv e  co n ten t o f which can be f ix e d  a p r i o r i ' ,  

m a te r ia l  e lem ents were r e a d i ly  in tro d u ced  which involved  su rre n d e r

in g  i t s  form al s t a tu s .  In  th i s  r e s p e c t ,  S tam m ler's form alism  was 

as impure as K a n t 's .  Such a r e s u l t  seems, w ith  i t s  a tte n d a n t vague

n e ss , in e v i ta b le .  As Geny p u t i t ,  the  p r in c ip le s ,  as fo rm al, would 

be

m erely  a b s t r a c t ,  aiming sim ply a t  u n ity , g e n e ra l i ty  
and u n iv e rs a l  v a l id i ty .  Hence i f  you t r y  to  adap t 
them to  the  ta n g ib le  c ircum stances o f l i f e  they  re fu se  
t h e i r  s e rv ic e ;  a t  the  very  l e a s t  they  show them selves 
unequal to  th e  ta s k , because th ey  demand o f the  f a c ts  
a d e c o n c re tis a tio n  th a t  i t  i s  im possib le  to  a t t a i n . ^4

This i s  re in fo rc e d  by Friedmann who says

S tam m ler's main e r r o r  was h is  a ttem p t to  make the  
id e a  o f ju s t i c e  a m a tte r  o f th e o r e t ic a l  knowledge; 
i t  was th e re fo re  in e v i ta b le  th a t  he should confuse

22. W. Friedm ann, Rudolf Stammler, 6 . For example, c o n tra c ts  which 
r e s u l te d  in  s la v e ry , a lcoho lism  and enforcem ent o f r e l ig io u s  
b e l i e f s  were banned.

2 3 . Supra, n o te  I 6, 90.
24. F . Geny, The C r i t i c a l  System o f R. Stammler, 549.
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p r in c ip le s  g e n e ra lly  a ccep tab le  to  a moderate 
l i b e r a l  w ith  u n iv e r s a l ly  v a lid  p r in c ip le s  o f 
ju s t i c e .  His id e a  o f ju s t i c e  i s  th e re fo re  a 
c ro ss  between a form al p ro p o s itio n  and a d e f i 
n i t e  s o c ia l  id e a l .  . . 25

Prom the  d isc u ss io n  o f Stammler*s le g a l  th eo ry  i t  should be 

ap p aren t th a t  i t  i s  s im ila r  to ,  and sh ares  many d i f f i c u l t i e s  w ith  

th a t  o f K ant. A lthough Stammler was i n s i s t a n t  in  c o n c e n tra tin g  on 

p o s i t iv e  law and s e p a ra tin g  i t  from n a tu r a l  law in  i t s  u su a l form, 

th e re  i s  l i t t l e  advance on K a n t 's  s o lu t io n .  In  p a r t i c u la r ,  n a tu r a l  

law again  re c u rs  w ith in  p o s i t iv e  law and, w h ils t  as in  K ant, supposed

ly  fo rm al, r e ta in s  in  i t s  n o tio n  o f ju s t i c e  the  id e a  o f a d e te rm in a te  

j u s t  norm as a s tan d a rd  f o r  p o s i t iv e  law s. With K a n t's  th eo ry  i t  

sh ares  a vagueness in  i t s  a p p l i c a b i l i ty  and a s e lf -g iv e n  dilemma.

The dilemma i s  th a t ,  i f  ju s t i c e  i s  p u re ly  fo rm al, then  -  as K elsen 

p o in ts  ou t -  i t  can allow  any p o s i t iv e  law to  be j u s t i f i e d  w ith  

s u ita b le  d e f in i t io n s  in  the  form ula. A lte rn a t iv e ly ,  i f  i t  becomes 

more r e s t r i c t i v e  i t  ceases  to  be fo rm al. Like K a n t 's  th e o ry , th e re 

fo re , the  realm s of p o s i t iv e  law and ju s t i c e  rem ain d i s t i n c t  by 

d e f in i t io n  and th e re fo re  im possib le  to  u n ite  in  p r a c t ic e .  S tam m ler's 

attem pted  s o lu tio n  was to  reduce ju s t i c e  to  an a t t r i b u t e  o f p o s i t iv e  

law in  the  sense th a t  j u s t  laws a re  e n t i r e ly  p o s i t iv e .  So, as K a n t 's  

th eo ry  re p re se n ts  th e  d iv is io n  between two system s; o f ju s t i c e  and o f 

p o s i t iv e  law tenuously  he ld  to g e th e r , S tam m ler's th eo ry  re p re se n ts  

a con firm atio n  o f t h i s  and compromise to  r e t a in  an in h e re n t elem ent 

of ju s t i c e  in  p o s i t iv e  law by su rre n d e rin g  ju s t i c e  as an autonomous

25. Supra, note 22,
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system . Also ju s t ic e  as formal becomes the only acceptable r e a liz a 

tio n  l e f t  to natural law.

K elsen 's so lu tio n  i s  to take the process to  i t s  lo g ic a l  conclu

s io n . P o s itiv e  law and ju s t ic e  are held  a n a ly t ic a lly  d is t in c t  and 

r igorou sly  kept apart. This a p p lies  not only to ju s t ic e  as a system  

(natural law) but a lso  as an a ttr ib u te  o f  p o s it iv e  law. Moreover, 

a formal theory o f ju s t ic e  i s  shown as empty in  th a t, r igorou sly  

scru tin ized , i t  i s  capable o f ju s t ify in g  any p o s it iv e  content and 

therefore no one in  p a r ticu la r . Formalism, th erefore , has no 

p a rticu la r  moral s ig n ifica n ce  and can th erefore be a represen tation  

o f  the structure o f p o s it iv e  law without involv ing  the idea  o f ju s t ic e .

K elsen 's Pure Theory represents the u ltim ate consequence of 

separating p o s it iv e  and natural law by making the separation a n a ly t ic 

a l ly  ab so lu te . Natural law, even in  the formal character o f ju s t ic e ,  

no longer remains. J u s tic e  i s  no longer a necessary a ttr ib u te  of 

some p o s it iv e  laws, but becomes merely a p o ss ib le  a ttr ib u te . J u s tic e  

i t s e l f  ceases to be ob jectiv e  (su b stan tive or formal) and becomes 

e n t ir e ly  r e la t iv e .

However, the Pure Theory represents only one so lu tio n  to the 

dilemma posed by Stammler's fa ilu r e  to construct a sa t is fa c to r y  com

promise of law and ju s t ic e .  J u st as the Pure Theory represents the 

p o s i t iv i s t  inheritance o f Kant, so the natural law inheritance remains.

The natural law inh eritance would represent a return to a more tr a d it io n a l  

natural law theory, w h ils t  reta in in g  Kantian elem ents in so fa r  as they are 

devoid o f p o s itiv ism .
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The work o f Giorgo Del Vecchio ( I 878- I 970) ,  K e lse n 's  contem porary, 

re p re se n ts  the  n a tu ra l  law h e r ita g e  o f K ant. Del V ecchio, l ik e  Stamm

l e r ,  sh a rp ly  d is tin g u ish e d  the  concept and id e a  of law , th e  l a t t e r  

being  id e n t i f ie d  as n a tu ra l  law p r o p e r . T h e  d i s t in c t io n ,  however, 

re p re se n te d  a re tu rn  to  n a tu ra l  law as a  system above p o s i t iv e  law.

Del Vecchio c o n s tru c te d  th i s  c o n s is te n t  and t r a d i t io n a l  n a tu ra l  law 

th eo ry  on s tro n g ly  K antian  l i n e s .  He proceeded from th e  elem ents o f 

autonomy, p a r t ic ip a t io n  and r a t i o n a l i t y  ap p aren t in  the  c a te g o r ic a l  

im p e ra tiv e , c la im ing  th a t  th e se  re p re se n te d  the  'se e d  o f J u s t i c e ' in  

man. This d id  n o t le ad  to  a form al th eo ry , b u t to  a su b s ta n tiv e  

th e o ry  o f J u s t ic e .  He a lso  adopted from Vico a p e rsp e c tiv e  of 

h is to r y  c lo s e ly  resem bling  th a t  o f K ant. This p e rsp e c tiv e  was of 

h is to r y  as the  g rad u a l r e a l i z a t io n  of n a tu ra l  law in  p o s i t iv e  law, 

w herein i t  was a lre a d y  immanent (a p rocess  due to  R eason). An 

a f f i n i t y  w ith  Hegel a lso  became ap p aren t and served  as a second 

im p o rtan t fo u n dation  f o r  Del V ecch io 's  work. A lthough Del Vecchio 

lap sed  in to  Fascism , look ing  to  M u sso lin i 's  s t a t e  as an embodiment 

o f n a tu ra l  law , the  obvious tendency f o r  ju s t i f y in g  the  s ta tu s  quo 

was abandoned w ith  an e a r ly  d e fe c tio n  from Fascism . Del Vecchio then 

e x p l i c i t l y  adopted L ocke 's  'a p p e a l to  heaven ' which in d ic a te d  h is  

a lle g ia n c e  to  n a tu ra l  law as a d i s t i n c t  system  by which p o s i t iv e  law 

should be judged. W hilst Del V ecch io 's  work r e v e r ts  to  t r a d i t io n a l  

n a tu r a l  law th eo ry , i t  c le a r ly  dem onstrates the  co n tin u in g  v i t a l i t y

26 . This d isc u ss io n  i s  based on Del V ecchio, The Formal B asis o f Law, 
J u s t ic e  and Philosophy o f Law.

27 . Del Vecchio, Philosophy o f Law, 456.
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o f i t ,  something K elsen was determ ined to  combat. On the  o th e r  hand, 

a p a r t  from m ain ta in in g  Stammler*s d i s t in c t io n  between concept and 

id e a  o f law, Del Vecchio p rog ressed  l i t t l e  f u r th e r  than  K ant. The 

K elsen ian  move o f employing the  d i s t in c t io n  of concept and id e a , to  

r e s t r i c t  le g a l  sc ien ce  s o le ly  to  the  concep t, was n o t made. From 

K e lse n 's  v iew poin t, Del V ecch io 's  Ju risp rudence  would f a i l  f o r  the  

same reasons as would K a n t's  ju r isp ru d e n c e . Indeed, Del Vecchio 

saw h is  own work and th a t  of Kant as 'C r i t i c a l  Id e a l is m ',  th a t  i s ,  

belonging to  the  same school and a t t e s t in g  to  the  c e n t r a l i t y  of 

n a tu ra l  law to  le g a l  though t.

The b r ie f  summaries o f Stammler and Del Vecchio re p re s e n t  a 

p a th  n o t taken by K elsen who developed what can now be seen as the  

p o s it iv e  h e r ita g e  o f K ant. The fo llo w in g  c h ap te rs  w i l l  d is c u s s  the 

r e s u l ta n t  th eo ry  and i t s  problem s in  d e t a i l .  The h i s t o r i c a l  p e rs 

p e c tiv e , which has formed the  theme o f the  f i r s t  s e c tio n  o f th i s  

th e s i s ,  w i l l  now give way to  th e  p e rsp e c tiv e  o f contem porary c r i t ic is m  

o f the Pure Theory in  the  n e x t s e c tio n .
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C hapter 5 

In  defence o f the  Pure Ih eo ry  of Law

K e lse n 's  Pure Theory was m ain tained  w ith  g re a t  c o n s is te n cy  

d u rin g  h is  l i f e t im e  and i t  i s  t h i s  f a c t  t h a t  makes a p p ra is a l  o f h is  

work p o s s ib le , d e sp ite  a  la rg e  o u tp u t. I f  the  amount of d isc u ss io n  

t h a t  a work provokes in d ic a te s  i t s  m e r its , then  E b e n s te in 's  a s s e s s 

ment o f K elsen as 'u n q u es tio n ab ly  the  tow ering f ig u re  o f tw e n tie th  

c en tu ry  le g a l  th o u g h t ',  would be se c u re .^  Such d isc u ss io n  has 

co n tin u ed , w ith  o ccas io n a l acrim ony, f o r  4o years  c re a t in g  sharp  

d if f e r e n c e s  o f op in io n , p a r t i c u la r ly  a f t e r  K e lse n 's  f l i g h t  to  

America in  1940 where the  g en e ra l c lim a te  o f le g a l  th eo ry  was 

u n fav o u rab le . Mach d isc u ss io n  has been o f a c r i t i c a l  n a tu re  and 

t h i s  c h ap te r w i l l  a ttem p t to  c o n s id e r th e  success of the  m ajor 

c r i t ic i s m s  r a is e d .  I t  w i l l  be argued in  L a s k i 's  words, 'g ra n te d  

i t s  p o s tu la te s  I  b e lie v e  the  pure th eo ry  to  be unansw erable ' and 

th a t ,  f a r  from succeed ing , c r i t ic i s m  r e s t s  on b asic  m isunderstand ings. 

T his i s  indeed K e lse n 's  own view , i t  seems, so th a t  h is  re p ly  to  

c r i t i c s  (when he has thought i t  n ecessa ry ) has taken  the  form o f 

re-expounding h is  o r ig in a l  c o n te n tio n s . That he r a r e ly  d id  t h i s ,  

len d s  w eight to  th e  id e a  th a t  he though t t h a t  most c r i t ic is m  m issed 

the  p o in t so w idely  as to  ren d e r re p ly  su p e rflu o u s . Now many 

w r i te r s  on th e o r e t ic a l  su b je c ts  claim  to  be m isunderstood, b u t a re

1. W. E b en ste in , The Pure Theory o f Law; Dem ythologizing Legal 
Thought, 619 .

2 . H. L ask i, Grammar o f P o l i t i c s ,  v i .
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th e re  sp e c ia l  reasons fo r  th in k in g  th i s  tru e  of Kelsen? The fo llo w 

ing  w i l l  provide evidence fo r  t h i s ;  bu t th e re  a re  two f a c to r s  which 

I  b e liev e  have rendered  m isunderstand ing  more l i k e ly  in  d is c u ss io n s  

o f the  Pure Theory. The f i r s t  i s  the avowedly K antian  b a s is  (a lre a d y  

d iscu ssed ) n o t on ly  in  th e  adop tion  o f a g e n e ra lly  u n a lte re d  K antian  

epistem ology, bu t in  the  rig o ro u s  K antian  form alism  th a t  pervades 

the  Pure Theory as a w hole. This has m isled  those  f o r  whom such 

foundations a re  uncongenial o r unknown. When t h i s  has n o t been so 

the more p e r t in e n t  and s ig n i f ic a n t  p o in t q u es tio n in g  th e  fo u n d a tio n s  

them se lv e s , r a th e r  than  d ism iss in g  them, has o c c a s io n a lly  been made. 

To con tinue  L a s k i 's  words -  ' i t s  substance  i s  an e x e rc ise  in  lo g ic ,  

n o t l i f e ' . ^  The second source o f d i f f i c u l t y  l i e s  in  K e lse n 's  s ty le ,  

again  under K a n t's  in f lu e n c e . I t è  very  p re c is io n  and la ck  o f example, 

I  b e lie v e , has m isled  many.

This c h ap te r  w i l l  dem onstrate  th e  t r u t h  o f L a s k i 's

words by showing the  Pure Theory in  i t s e l f  as unansw erable. I t s  

p o s tu la te s  and indeed the  p rim ary  p o s tu la te  o f a  d iv is io n  between 

fa c ts  and v a lues which i t  sh a res  w ith  most contem porary e th ic s  w i l l  

be d e a l t  w ith  in  the  co n c lu s io n , where doubts w i l l  be r a is e d  on the 

v i a b i l i t y  o f th a t  approach as a whole.

3 . I b id . ,  t h i s  echoes a phrase  used by Holmes in  The Common Law, 1 .
(Holmes and L aski conducted a len g th y  c o rre sp o n d en ce .) O n e a sp e c t 
o f th i s  charge w i l l  be d e a l t  w ith  in  c h a p te r  11, i n f r a .
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II

In  what sense i s  the  Pure Theory o f Law 'Pure*? The Pure Theory 

i t s e l f  and n o t Law i s  p u re . I t  m a in ta in s  i t s  p u r i ty  from, on th e  one 

hand, f a c t s  (u n lik e  s o c io lo g ic a l ju risp ru d e n c e ) by a n a ly s in g  norms 

and on th e  o th e r , from m orals (u n lik e  n a tu ra l  law th eo ry ) in  i t s  

u n d e rs tan d in g  o f le g a l  system s. W hilst i t  i s ,  u n lik e  the  l a t t e r ,  

a  s c ie n c e , K elsen c o n s is te n t ly  th in k in g  o f sc ien ce  as 'v a l u e - f r e e ' ,  

i t  i s  n o t  a sc ien ce  in  th e  normal sense because i t  does n o t d e a l w ith  

f a c t s  b u t w ith  norms. I t  i s  p r e c is e ly  the  c laim  o f p u r i ty  from f a c t  

and v a lu e  which i s  the  ro o t  o f most c r i t i c i s m  ( im p l ic i t ly  o r  e x p l i 

c i t l y )  and w i l l  be d e a l t  w ith  in  th a t  o rd e r below. There i s ,  however, 

a  c l e a r  r e la t io n s h ip  between them f o r ,  j u s t  as law as  a norm i s  

l o g ic a l ly  s e p a ra te  from the  f a c t s  o f th e  w orld , so i t  i s  i t s e l f  a 

f a c t  viewed from the  s tan d p o in t o f m o ra lity  which i s  a s e p a ra te  

norm ative o rd e r . C r it ic is m  has a lso  been d ire c te d  a t  what m ight be 

c a l le d  's t r u c t u r a l  problem s' a lle g e d  to  r e s u l t  from the  a ttem p t o f 

th e  Pure Theory to  view law s y s te m a tic a l ly . A lthough th e  main con

cern  o f t h i s  c h a p te r  i s  w ith  the  r e l a t io n  o f f a c ts  to  v a lu es  as 

ex em p lified  by the  Pure Ih eo ry , some a ttem p t i s  made below to  d e a l 

w ith  t h i s  f u r th e r  a re a  on the  grounds o f com pleteness. (The s p e c if ic  

problem  o f  th e  s t ru c tu re  o f a system  i s  d e a l t  w ith  in  c h a p te rs  6 and

1 1 .)  The fo u r th  s tra n d  o f c r i t ic i s m  I  w ish to  id e n t i f y  i s  a  lo o s e r  

one -  t h a t  o f id e o lo g ic a l  b ia s  in  the  Pure Theory i t s e l f .  This b ears  

some r e l a t i o n  to  the  attem pted  p u r i ty  from m orals , y e t i s  w orth 

s e p a ra te  c o n s id e ra tio n  as i t  i s  a g e n e ra l q u e s tio n in g  o f i n t e g r i t y .  

F in a l ly ,  some im p lic a tio n s  fo r  more g e n e ra l p o l i t i c a l  th e o ry  w i l l  be
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s p e l t  o u t, a lthough  th i s  a sp e c t o f the  Pure Iheo ry  has only  r a r e ly  

been c r i t i c i s e d ,  r a th e r  than  ig n o red , (F in a l ly , I  should perhaps 

emphasize th a t  th i s  c a te g o r iz a t io n  o f c r i t ic i s m  i s  mine and th a t  

the  emphasis of the  is -o u g h t problem as c r u c ia l  i s  o f te n  ab sen t 

in  a c le a r  c u t way from the  c r i t i c s  them selves. This does, however, 

seem the  b e s t  way both  to  group c r i t ic is m s  and to  co n ce n tra te  them 

on the  most in te r e s t in g  p o in ts . )

I l l

Can a system of norms, such as th e  Pure Theory claim s law to  

be, be understood w ith o u t re fe re n c e  to  th e  f a c ts  o f le g a l  behaviour?

The fundam ental p o s tu la te  here  and th roughout i s  the  lo g ic a l  d i s 

t in c t io n  between an 'i s *  and an 'o ugh t* , Hume's c e le b ra te d  d iscovery^  

and, s in ce  i t s  exhum ation, the  c e n tr a l  problem o f e th ic s  a t  l e a s t  in  

'Anglo Saxon' ph ilo sophy . On t h i s  depends the  p o s s ib i l i t y  o f th e  

Pure Theory being a p o s i t iv e ,  a s  opposed to  a  norm ative, s c ie n c e .

Some confusion  p e r s i s t s  on t h i s  p o in t, t h a t  i s ,  the  d if fe re n c e  between 

the  Pure Theory and Law i t s e l f .  Law i s  an 'o u g h t ' (a  norm) p re s c r ib in g  

behaviour which i s  an ' i s '  (a f a c t ) ,  y e t  the  Pure Theory t r e a t s  law 

as a norm, as f a c tu a l  m a te r ia l fo r  i t s  s c ie n c e . A lthough i t  u ses  the 

word 'o u g h t ' as a consequence o f i t s  use in  fo rm u la tin g  a norm, i t  i s  

n o t used e v a lu a tiv e ly  by the Pure Theory i t s e l f  ( i t  i s  thus in  K e lse n 's  

phrase a 'd e s c r ip t iv e  o u g h t ') .  This d is t in g u is h e s  i t  from N a tu ra l Law

4. See chapter 1, note 17, supra.
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Theory which im p l ic i t ly  o r e x p l i c i t l y  e v a lu a te s  law . I t  i s  f u r th e r  

d is t in g u is h e d  from a s o c io lo g ic a l  approach, acco rd in g  to  K elsen , in  

t h a t  i t  t r e a t s  law as a  norm ative o rd er connected by im p u ta tio n  

r a th e r  than  as p a r t  o f a  c a u sa l c h a in . As K elsen p u ts  i t :

Tie f a c tu a l  behav iour o f men -  co rrespond ing  always 
and w ith o u t ex cep tio n  to  th e  n a tu r a l  o rd e r  o f th in g s  
( in  the  sense of n a tu r a l  s c ie n c es )  -  may correspond  
to  th e  j u r i d i c a l  o rd e r , bu t t h a t  i s  by no means 
n e c e s s a r i ly  so . . . As th e  le g a l  behav iour o f men 
i s  always a lso  determ ined by the  c au sa l nexus, le g a l  
co g n itio n  i s  th re a ten e d  by the  danger o f comprehend
ing  the  n a tu ra l  in s te a d  o f the  le g a l  and norm ative 
o rd e r, i . e .  o f ask in g  n o t how men ought to  behave 
accord ing  to  th e  law, even i f  they  do n o t behave so 
in  f a c t ,  b u t how th ey  do behave in  f a c t  and why . . . ^

Law i t s e l f  can h a rd ly  be regarded  as d e s c r ip t iv e .  A lthough a s t a t e 

ment o f law, e .g .  'm urderers  w i l l  be p u n ish e d ', sounds l ik e  a  s t a t e 

ment of a law o f n a tu re , i t  i s  c le a r  th a t  i t  would n o t  on ly  be f a ls e  

b u t redundant ( fo r  m urderers do go unpunished and i t  would la c k  the  

p re s c r ip t iv e  e lem en t).

A ctual c r i t ic i s m s  o f the  Pure Theory take  th e  form of c la im ing  

t h a t  i t  i s  somehow more 'd ep en d en t' on f a c t s  than  i t  ad m its . When 

Kant review ed H e rd e r 's  P h ilo so p h ic a l H is to ry  o f  Mankind he claim ed 

th a t  whenever H erder g o t to  a  d i f f i c u l t y  he spoke o f an ' i n f l u x '  

from the  s p i r i t u a l  realm  to  so lve  i t . ^  K elsen , i t  i s  th o u g h t, a llow s 

h im se lf an ' i n f l u x '  from the  w orld o f f a c t s ,  which i s  i l l e g i t im a te  

by h is  own th e o ry .

5 . K elsen , The F unction  o f th e  Pure Theory o f Law, 232.

6 . K ant, Review o f  H erder, 37 .
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Tie f i r s t  c r i t ic i s m  i s  so e lem en tary , so much so t h a t  I  h e s i 

t a t e  to  a t t r ib u te  i t  to  anyone (a lthough  Stone seems to  reg a rd  i t  

as t e l l in g )  th a t  i t  m ight seem t r i v i a l .  The q u es tio n  i s  how a re  

we to  know th a t  a norm e x is t s  w ith o u t e m p iric a l enqu iry  th a t  i t  

e x i s t s  in  fa c t?  e .g .  by en q u irin g  th a t  such a such a l e g i s l a t i v e  

d e c is io n  o r judgement was made. In  s h o r t ,  i f  the  Pure Theory ^  

so pu re , how can i t  be so su re  th a t  i t  has any th ing  to  th e o r iz e  

about? Two sh o r t answers can be given to  t h i s .  F i r s t l y ,  the 

Pure Theory c laim s to  be d e sc r ib in g  som ething and t r e a t in g  i t  as 

a  f a c t ,  th a t  i s , i t  r e q u ire s  i t s  d a ta ; however, what i t  d e sc r ib e s  

i s  a lso  a norm; the  f a c ts  th a t  i t  i s  f r e e  from are  those  c o n tin g e n t 

to  the  e x is ten c e  o f a norm. Secondly, the  Pure Theory does n o t claim  

to  be the  only  th eo ry  o f law

. . . the  causes of the  coming in to  e x is te n c e  . 
of the  law in  g en e ra l o r o f a  p a r t ic u la r  le g a l  
o rd e r w ith  i t s  s p e c if ic  c o n te n t, a re  beyond the 
scope o f th i s  th eo ry . They a re  problems o f so c io 
logy and h is to r y  and as such re q u ire  methods 
t o t a l l y  d i f f e r e n t  from th a t  o f a s t r u c tu r a l  a n a l
y s is  (o f the  la w ).°

Now th i s  may appear to  make th e  Pure Theory r e l i a n t  on o th e r 

(e m p iric a l)  th e o r ie s .  K e lse n 's  re p ly  to  t h i s  i s  th a t  u n le ss  we 

understand  th a t  a norm i s  c e n t r a l  to  u n d ers tan d in g  c e r ta in  behaviour 

(o r i t s  meaning) we w il l  n o t be ab le  to  say what a re  to  count as f a c t s .  

So th a t  K elsen would claim  p r i o r i t y  f o r  the  Pure Theory in  i t s  concern 

w ith  norm s.^ (This should be d is tin g u is h e d  from the  f u r th e r  problem

7 . J .  S tone, Legal Systems and Law yer's R easonings, 126. See a lso
J .  S tone, M ystery and Mystique in  the  Basic Norm, passim .

8 . K elsen, Law, S ta te  and J u s t ic e  in  the  Pure Theory o f Law, 382-3 .

9 . K elsen , P ro fe sso r Stone and the  Pure Theory o f Law, 1157.
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o f  what norms a re  invo lved , c . f .  S ec tio n  V I). But, i t  w i l l  be 

o b je c te d , the  ‘p o s itin g *  of a norm i s  a f a c t  i f  n o th in g  e ls e  i s .^ ^  

K elsen adm its t h i s  -  bu t m ain ta in s the  lo g ic a l  d iv is io n :

A lthough law i s  a norm, n o t a f a c t ,  th e re  i s  
n e v e r th e le s s  an e s s e n t ia l  r e la t io n s h ip  between 
norm and f a c t .  The norm i s  . . , th e  meaning of 
a f a c t ,  the f a c t  by which the  norm i s  e s ta b lis h e d .^ ^

o r , as he p u ts  i t  e lsew here.

Ihe  a c t  i s  a f a c t ,  th e  norm i s  the  meaning o f th i s  
f a c t .  The a c t  . . . a c tu a l ly  e x i s t s  in  space and 
tim e, and as such i s  the  e f f e c t  o f c e r ta in  cau ses, 
acco rd ing  to  th e  law o f c a u s a l i ty  . . . S ince the  
norm i s  n o t a f a c t  bu t th e  meaning o f a f a c t ,  i t s  
e x is te n c e  i s  d i f f e r e n t  from the  e x is te n c e  o f a f a c t .  
I t s  e x is te n c e  i s  i t s  v a l id i t y .  (T his) . . . does 
n o t mean th a t  t h i s  behaviour a c tu a l ly  tak es  p lace  
o r t h a t  i t  w i l l  take p lace  in  the  fu tu r e ;  i t  means 
th a t  i t  ought to  tak e  p l a c e . 12

This must be so because the  norm i s  in  a sense independent o f i t s  

c r e a t io n .

A norm can be v a l id ,  even i f  the  a c t  o f w i l l  whose 
meaning the  norm i s ,  no lo n g e r e x i s t s .  Indeed , the  
norm does n o t become v a lid  u n t i l  th e  a c t  o f w il l  
whose meaning the  norm i s  has been accom plished and 
hence has ceased to  e x i s t .  The in d iv id u a l who has 
c re a te d  a le g a l  norm by an a c t  d ir e c te d  a t  the  beha
v io u r  o f  o th e rs , need n o t co n tinue  to  w i l l  t h i s  
conduct in  o rd e r th a t  th e  norm be v a l i d .1^

To see i t  as a command o r *a p sy ch o lo g ica l a c t  o f w ill* ^ ^  i s  in c o r r e c t .

10. K elsen , On th e  Pure Theory o f Law, 2 ,

11. K elsen , What i s  the  Pure Theory o f Law?, 271.

12. K elsen , On th e  Basic Norm, 107.
15 . K elsen , The Pure Theory o f Law,. 10.

l4 .  I h i s  should  re in fo rc e  the  p o in t  made in  an e a r l i e r  c h ap te r  th a t
‘w ill*  does n o t mean a f a c u l ty .  An a c t  o f  w i l l  f o r  K elsen i s  m erely 
th e  end p o in t  on a norm ative ch a in  o f  im pu ta tion  which may (b u t need 
n o t)  correspond  to  a p sy ch o lo g ica l a c t  ( e .g .  a c o rp o ra tio n  can be 
co n stru ed  as  having a norm ative w i l l ,  w ith o u t a  p sy ch o lo g ica l one 
o r a person  can be s a id  to  w i l l  in  m erely being n e g lig e n t and n o t 
p sy c h o lo g ic a lly  w il l in g  a t  a l l ) .
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( I t  should be added th a t ,  as w i l l  be seen below, a norm can be 

‘presupposed* a s  w ell as w ille d  and th a t  i t  ought to  be o b je c t iv e ly  

v a l i d . )

K elsen , th en , b e lie v e s  th e re  i s  in  th i s  case  an in tim a te  r e l a 

t io n  between f a c t  and norm, b u t th a t  th ey  a re  n e i th e r  id e n t ic a l  no r 

t o t a l l y  independen t o f each o th e r .  In  term s o f K ant‘s epistem ology 

th e  Pure Theory could  even be s a id  to  ‘c rea te*  i t s  own f a c t s  from 

n o n -fa c tu a l norms, as the  m a te r ia l o f  i t s  s c ie n c e .

I t  w i l l  be n o tic e d  th a t  th e  second requ irem en t o f a p o s i t iv e  

norm i s  th a t  ‘The le g a l  norm must to  a c e r ta in  e x te n t be e f f e c t iv e ,  

th a t  means: by and la rg e  obeyed and i f  n o t obeyed, a p p l i e d * . I n  

o th e r  words f o r  a  norm to  be co n sidered  v a l id  which i s  e s s e n t ia l  fo r  

i t  being  s a id  to  e x i s t  ( ‘i t s  e x is ten c e  i s  i t s  v a lid ity * ^ ^ )  a t  a l l  

then  i t  must be e f f e c t iv e .  In  s h o r t ,  th e  norm (ought) i s  made 

dependent on i t s  a c tu a l e f fe c t iv e n e s s  ( i s ) .  This has been the  

s u b je c t  o f much c r i t i c i s m .  In  Friedm anfs words, ‘K elsen here  i s
17fo rced  to  in tro d u ce  an elem ent which i s  n e i th e r  f a c tu a l  n o r norm ative* . 

Amongst o th e rs  who have found d i f f i c u l t y  here  a re  W ilk, Lloyd, Jones
18and, n o t u n ex pec ted ly . S tone, The crux o f the a t ta c k  i s  sim ply th a t  

we see h e re  an in c o n s is te n t  in tr u s io n  o f a f a c t  ( e f fe c t iv e n e s s ) ,  even

15 . Supra, n o te  10, 2 .
16 . Supra, n o te  12.

17 . W. Friedm ann, Legal Iheo ry , 278 .
18 . J.W . Jo n es , Modem D iscussions o f the  Aims o f Legal S cience , 85 ;

D. L loyd, In tro d u c tio n  to  Ju r isp ru d e n c e , 2nd, ed n ., 502; J ,  S tone,
su p ra , n o te  7> 105 .
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to  the  e x te n t th a t  I t  appears to  be e n te r in g  in to  th e  very  d e f in i t io n  

o f a norm. F i r s t l y ,  l e t  us c o n s id e r why K elsen f in d s  i t  n ece ssa ry  

to  adopt t h i s  view.

A norm cannot be taken  to  e x i s t  i f  i t  i s  ig n o red . I t  i s  n o t 

l ik e  a p h y s ica l o b je c t which i s  s t i l l  ‘ there*  re g a rd le s s  o f who 

does o r does n o t w itn ess  i t  (a lthough  some BerMLey an e p is te m o lo g is ts  

would d isp u te  t h i s ) .  To g ive an example: i t  i s ,  o r was u n t i l

re c e n t ly , I  b e lie v e , an o ffence  n o t to  p ra c t ic e  a rc h e ry  f o r  a c e r 

ta in  p e rio d  each day (p ro v id in g  you were male e t c . ) .  I t  i s ,  o r  was, 

a lso  i l l e g a l  to  consume mince p ie s  on C hristm as day . Now assuming 

th i s  i s  so, c le a r ly  (and fo r tu n a te ly )  n e i th e r  o f th e se  norms could  

be sa id  to  be e f f e c t iv e  in  th a t  they  a re  n e i th e r  obeyed n o r a p p lie d . 

Can they  be sa id  to  be v a lid ?  I  th in k  th ey  could  be so d e sc rib ed  

only  in  an h i s to r i c a l  o r unusual sense , and the same may be s a id  in  

reg ard  to  th e i r  e x is te n c e . Ihey  ‘e x is t*  as i n te r e s t in g  f a c ts  and as 

e n t r ie s  in  c e r ta in  documents, b u t they  cannot be s a id  to  e x i s t  as 

norms sim ply because they  a re  n o t v a l id  and a re  n o t ,  th e re fo re ,  norms 

a t  a l l .  As K elsen p u ts  i t .

A norm th a t  i s  n o t obeyed by anybody anywhere, in  
o th e r  words a norm th a t  i s  n o t e f f e c t iv e  a t  l e a s t  
to  some deg ree , i s  n o t regarded  as  a v a l id  le g a l  
norm. A minimum o f e f fe c t iv e n e s s  i s  a  c o n d itio n  
of v a l id i ty .

I t  has a lre a d y  been seen th a t  a norm e x is t s  ( i s  v a l id )  i s  n o t id e n t ic a l  

o r s tro n g ly  dependent on i t s  a c t  o f c r e a t io n ,  b u t r a th e r  i t s  c re a t io n  

i s  a condition- o f e x is te n c e . Because o f t h i s ,  i t  i s  regarded  as v a l id

19. Supra, note I5 , 11, c . f .  supra, note 9, 1159•
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a lthough  i t  i s  n o t y e t ap p lied  o r obeyed. But, i f  t h i s  i s  indepen

d e n tly  v a l id ,  the  more o p p o rtu n itie s  f o r  i t s  a p p lic a tio n  th a t  pass 

w ith o u t e f f e c t  the  more i t s  v a l id i ty  becomes d o u b tfu l (so th a t  i t s  

v a l i d i t y  i s  n o t t o t a l l y  in d ep en d en t). The same would app ly  in  the  

case  of a norm ap p lied  once only  bu t f a l l e n  in to  d is u se . K elsen 

poses the  dilemma

Tie one extrem e i s  the  th e s i s  th a t  th e re  i s  no 
connection  between v a l id i ty  as something th a t  
ought to  be and e f fe c t iv e n e s s  as som ething th a t  
i s  . , . The o th e r  extreme i s  the  th e s i s  th a t  
v a l id i ty  and e f fe c t iv e n e s s  a re  i d e n t i c a l . 20

Tie u ltim a te  would be a norm being never e f f e c t iv e  and th e re fo re  

redundant o r always e f f e c t iv e  and being su p e rflu o u s . K elsen p u ts  

i t  as fo llo w s:

"V a lid ity "  of a le g a l  norm p resupposes, however, 
th a t  i t  i s  p o ss ib le  to  behave in  a  way c o n tra ry  
to  i t :  a norm th a t  were to  p re s c r ib e  t h a t  some
th in g  ought to  be done o f which everyone knows 
beforehand th a t  i t  must happen n e c e s s a r i ly  accord 
ing  to  th e  laws o f n a tu re  always and everywhere 
would be as s e n se le s s  as a norm which were to  p re 
sc r ib e  t h a t  som ething ought to  be done of which one 
knows beforehand th a t  i t  i s  im possib le  accord ing  to  
the  laws o f n a tu r e . 21

( in  s h o r t ,  d e sp ite  th e  r e l a t i o n , i s  and ought a re  a n ta g o n is t ic ) .

Tius K elsen b e lie v e s  th a t  p o s it in g  àhd e f fe c t iv e n e s s  a re  both 

c o n d itio n s  o f the  v a l id i ty  o f a norm. He draws the  fo llo w in g  analogy: 

B ir th  and n u t r i t io n  a re  both  c o n d itio n s  o f l i f e  b u t th ey  a re  n o t

20. I b id .
21. Ib id .
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I d e n t ic a l  w ith  i t .  This w il l  appear u n s a t i s f a c to ry .  I f  e f f e c t iv e 

n ess  i s  only  a c o n d itio n  o f v a l id i ty ;  w ith in  th a t  q u a l i f i c a t io n ,  

how ^  we d isco v e r i t s  v a l id i ty ? Indeed , v a l id i ty  i s  s u re ly  n o t 

a m a tte r  o f deg ree; i t  e i th e r  i s  o r i s  n o t v a l id .  K elsen*s re p ly  

i s  * . . . the  reaso n  fo r  the  v a l id i ty  o f  a  nonn in  g en e ra l and a
22le g a l  norm in  p a r t i c u la r  cannot be a f a c t ,  bu t on ly  an o th er norm*.

For K elsen th e  problem i s :  i f  a norm i s  s u b je c tiv e ly  v a l id  -  I

ought to  obey -  how can I  d i f f e r e n t i a t e  th i s  from any o rd e r o r as

A u stin  po in ted  o u t, from a ro b b e r’s demands? In  s h o r t ,  how could

I  d isc o v e r  i t s  o b je c tiv e  v a l id i ty ?  K elsen*s answer i s  th a t  th i s

must u l t im a te ly  r e s t  on a h ig h e r norm, u n t i l  we reach  the  h ig h e s t

p o s s ib le  norm s tan d in g  a t  th e  top  o f th e  pyram id, from which a l l

norms d e riv e  t h e i r  v a l id i ty .  This i s  th e  Basic Norm o r "Grundnorm” .

This answer too has been regarded  as ex trem ely  u n s a t i s f a c to ry  by

most c r i t i c s ,  L undsted t in  p a r t i c u la r ,  and most p rom inen tly  by 
23S tone . Indeed, Stone sees i t  as th e  u lt im a te  m ystery o f the 

Pure Theory and seems to  th in k  th a t  i t  i s  th e  *deus ex machina* 

brought in  to  re so lv e  the  in c o n s is te n c ie s  th a t  th e  Pure Theory 

abounds in .  This i s  a c e n tr a l  p o in t o f the  Pure Theory which cannot 

be d iscu ssed  in  a l l  i t s  a sp e c ts  (and indeed K elsen has responded w ith  

a  d e ta i le d  r e f u ta t io n  of Stone covering  the  e n t i r e  p roblem ). Here i t  

w i l l  be n ecessa ry  to  a c q u it  the  Grundnorm o f  f a c tu a l  c o n te n t. I t  w i l l

22, Supra, no te  10, 5 .
25 . J .  S tone, su p ra , n o te  7 , e sp . 125-5, and M ystery and M ystique

in  the Basic Norm, c . f .  the  p o in t  by p o in t r e f u ta t io n  in  K elsen , 
su p ra , n o te  9> passim . See a ls o ,  M. G insberg, Reason and Un
reason  in  S o c ie ty , 256 . and A.V. L undsted t, Legal T iink ing  
R evised, 405. l ^ s t  c r i t i c s  a t ta c k  the  c e n tr a l  n o tio n  o f the  
Grundnorm.
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be d iscu ssed  below in  connection  w ith  moral c o n ten t and w ith  i t s  

s t r u c tu r a l  r o le .  (Here i t  should be p o in ted  ou t th a t  th e  Grundnorm 

i s  n o t on ly  th e  source o f v a l id i t y  fo r  o th e r  norms when we a re  

t r a c in g  v a l id i t y  b u t a lso  th i s  upward movement i s  th e  c o u n te rp a r t  

o f the  a c tu a l  c re a t io n  o f law which c o n c re tiz e s  law downward a s  i t  

i s  a p p l ie d .)

The problem th a t  th e  Grundnorm encoun ters  accord ing  to  i t s  

c r i t i c s  i s  t h a t ,  i f  i t  i s  any th ing , then  i t  must be a  f a c t .  As 

Lloyd p u ts  i t .

This seems to  invo lve e i th e r  a  t o t a l l y  f i c t i t i o u s  
h y p o th esis  on the  one hand, o r , on the  o th e r , a 
s ta tem en t o f f a c t ,  d re ssed  up in  the  shape o f a 
g e n e ra l norm . . .^4

Stone says t h a t  the  Grundnorm *g u aran tees  in  some way th a t  th e  system 

o f  norms by and la rg e  i s  " e ff ic a c io u s"*  and concludes th a t  i t

i s  n o t  a s e l f  dependent beg inn ing , and moreover, 
i t  i s  a norm which i s  ap p a ren tly  dependent fo r  
i t s  s ta tu s  as such, d e sp ite  a l l  K elsen*s vehement 
d e n ia ls  th a t  th i s  i s  ever p o s s ib le ,  on f a c t s , the  
f a c t s  o f men’s a c tu a l behaviour and exposure to
s a n c tio n s . 25

(A p o in t  taken  up by H art in  h is  * ru le o f  reco g n itio n *  as w i l l  be 

seen in  c h a p te r  8 .)

Now i t  i s  c le a r  th a t  the  Grundnorm i s  n o t f a c tu a l  in  the sense 

o f sm uggling in  e f f ic a c y  which i s  m erely a co n d itio n  o f v a l i d i t y .

24. D. L loyd, In tro d u c tio n  to  Ju r isp ru d e n c e , 2nd. ed n ., 502,

25 . Supra, n o te  7 , 105.
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K elsen s t a t e s

The reaso n  fo r  the o b je c tiv e  v a l id i t y  o f a le g a l  
o rd e r i s  . . . the  presupposed b asic  norm accord ing  
to  which one ought to  doey a c o n s t i tu t io n  which 
a c tu a l ly  i s  e s ta b lis h e d  and by and la rg e  e f f e c t iv e ;  
and consequen tly  one ought a lso  to  obey th e  norms 
c re a te d  in  conform ity  w ith  the  c o n s t i tu t io n  and by 
and la rg e  e f f e c t iv e .

Indeed , we need n o t presuppose the  Grundnorm because i t  i s  q u ite  

c le a r  t h a t  a le g a l  o rd e r can be regarded  as e f f e c t iv e  w ith o u t i t .  

I t s  ro le  i s  r a th e r  to  g ive a reason  f o r  the  o b je c tiv e  v a l id i t y  o f 

low er norm s. As K elsen say s .

i t  i s  n o t n ecessa ry  to  presuppose the  b a sic  norm, 
th a t  on ly  ^  we presuppose i t  can we c o n s id e r a 
c o e rc iv e  o rd e r which i s  by and la rg e  e f f e c t iv e  as 
a system  o f o b je c t iv e ly  v a lid  le g a l  n o r m s .^7

However, when he r e p l ie s  to  Stone

Hence the  b asic  norm does n o t "guaran tee"  the  
e f f ic a c y  o f the  le g a l  o rd e r; i t  does n o th in g  to  
make t h i s  o rd e r e ffe c tiv e ^ o

-  t h i s  may seem d o u b tfu l fo r  th e re  i s  a p o s s ib i l i t y  o f an in d i r e c t  

e f f e c t  on e f f ic a c y  by i t s  o b je c tiv e  s t a t u s .  This i s  u n lik e ly  because 

when th e  l e g a l  system presupposes the  Grundnorm i t  does so because i t  

a lre a d y  c o n s id e rs  i t s e l f  as o b je c t iv e ly  v a lid  ( th a t  i s ,  as a  system  o f 

norms r e la te d  to  one an o th er and n o t as  a mere a r b i t r a r y  c o l le c t io n  of 

o rd e r s ) .  O rd inary  c i t iz e n s  w i l l  norm ally  assume v a l id i t y  w ith o u t th i s  

p re su p p o s itio n .

26. Supra, n o te  15, 219.

27. I b i d .
28. Supra, n o te  9 , 1142.
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I f  the  Grundnorm has no f a c tu a l  c o n ten t as *guaranteeing* e f f ic a c y , 

has i t  any o th e r  f a c tu a l  p a rt?  I t  i s  n o t dependent on an a c t  o f w i l l  

b u t i t  i s  presupposed. This p re su p p o s itio n  i s  made f i r s t l y  by the  

le g a l  system i t s e l f ,  co n sc io u s ly  o r u n co n sc io u s ly ,b u t i s  a lso  reco g 

n iz ed  by the  in te r p r e ta t io n  o f le g a l  s c ie n c e . T ius in  one sense th e  

le g a l  s c i e n t i s t  p resupposes the  Grundnorm b u t on ly  d e s c r ip t iv e ly  o f 

i t s  a lre ad y  e s ta b lis h e d  p re su p p o s itio n . In  f a c t  no a c t  o f w i l l  could 

accom plish th i s  p re su p p o s itio n  w ith o u t re q u ir in g  y e t  an o th er more 

b a s ic  norm th a t  i t s  norm be obeyed. I t  i s  d is t in g u is h e d  from th e  

c o n s t i tu t io n  by being the  reason  f o r  i t s  v a l id i ty  ( i t s  meaning) j u s t  

as low er norms a re  th e  reason  f o r  the v a l id i t y  o f norms below them. 

F inch  p u ts  i t  th u s :

When the  fundam ental o r b a sic  norm i s  co n sidered  
as in v e s t in g  a law -producing agency, the  c o n s t i tu t io n  
in  the  l e g a l - lo g ic a l  sense i s  form ed. I h i s  agency o r 
organ, sometimes re f e r r e d  to  as th e  " h i s to r i c a l l y  
f i r s t  l e g i s l a to r " ,  may now v a l id ly  c re a te  norms o r 
ru le s  which w i l l  re g u la te  th e  l e g i s l a t i n g  a u th o r i ty , 
o r l e g i s l a tu r e ,  i t s e l f .  The r e g u la t in g  p ro d u c t o f 
th e  f i r s t  law -producing agency which r e f e r s  to  th e  
n e x t la w -c re a tin g  organ in  the  ’p ro cess  o f c o n c r é t i 
sation*  o f law i s  the  c o n s t i tu t io n  in  th e  p o s i t iv e  
le g a l  sen se . On th i s  b a s is ,  the  o b je c t iv e  v a l id i ty  
o f the  c o n ten t o f the  p o s i t iv e  le g a l  system  i s  
d e riv ed  from the  b asic  norm: b u t ex cep t fo r  t h i s
dependence on the  v a l id a t in g  o r a u th o r i ta t iv e  
c h a ra c te r  o f  th e  basic  norm, the  c o n te n t o f the 
p o s i t iv e  law of th e  system i s  com pletely  independent 
o f i t .29

Finch  a lso  p o in ts  o u t how K antian  th e  term inology  K elsen u ses  

here  i s ,  in  p a r t i c u la r  th e  c o n s t i tu t io n  as ’le g a l - lo g ic a l*  o r ’ t r a n s 

c e n d e n ta l- lo g ic a l*  as opposed to  the  ’p o s i t iv e  l e g a l  sense* . In  a

29. J . Finch, Introduction to  Legal Iheory, 127.
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le g a l  system th i s  v a l id i ty  i s  form al and on ly  concerned w ith  the  

competences g ran ted  by the  system and n o t w ith  connec tions made 

w ith  c o n te n ts . T i is  K elsen r e f e r s  to  as th e  d if fe re n c e  between a 

" s t a t i c "  and "dynamic" o rd e r .

Tie norm system th a t  p re se n ts  i t s e l f  as  a le g a l  
o rd e r has e s s e n t i a l ly  a dynamic c h a ra c te r .  A 
le g a l  norm i s  n o t v a lid
c o n te n t, th a t  i s ,  because i t s a s  c re a te d  in  a c e r ta in  
way -  u l t im a te ly  in  a way determ ined by a presupposed 
b asic  norm . 50

Tie Grundnorm i s  th e re fo re  presupposed by the  le g a l  system whenever, 

in  i t s  j u r i s t i c  th in k in g , i t  t r a c e s  i t s  v a l id i t y  to  i t s  ro o t  o r 

en q u ires  in to  i t s  fo u n d a tio n s . This has been m isunderstood by Stone 

as meaning th a t  the  Pure Theory i t s e l f  c re a te s  the  Grundnorm i t s e l f ,  

bu t i f  we mean by ’c rea te*  an a c t  o f w i l l  t h i s  i s  n o t so -  r a th e r  th e  

Pure Theory makes e x p l i c i t  what i s  a lread y  presupposed (u su a lly  

im p l ic i t ly )  -  i t  appears to  do so only  i f  no one w ith in  the  le g a l  

system makes i t  e x p l i c i t .  T iis  can h a rd ly  be termed ’f i c t i t i o u s *  

in  the  bad sense , as Lloyd b e lie v e s , a lth o u g h  as K elsen says i t  i s  

a f i c t io n  in  the  s ty le  o f an *as i f * .  A t th is  p o in t O livecrona^^ 

o b je c ts  th a t  i f  the  Grundnorm has h y p o th e tic a l v a l id i t y  a lo n e , i t  

cannot co n fe r v a l id i ty  on low er norms -  b u t t h i s  m isses the  whole p o in t .  

Tie low er norms a re  made h y p o th e tic a lly  v a l id  depending on the  Grundnorm 

which in  tu rn  i s  a h y p o th e s is . This i s  n e ce ssa ry  in  o rd e r to  sep a ra te  

a n a ly s is  and j u s t i f i c a t i o n ,  fo r  no ab so lu te  j u s t i f i c a t i o n  i s  o ffe re d  

(which i s  l e f t  as an open q u e s tio n ) . N e ith e r  can i t  be spoken o f as 

a f a c t ;  fo r  i t ,  l ik e  o th e r  norms, i s  on ly  r e la te d  to  i t s  ’c rea tio n *

50 , Supra, n o te  15, 198.
51 , K. O livecrona, Law as F a c t, 2nd. e d n ., I l 4 ,
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in  a c o n d itio n a l sense and to  e f f ic a c y  in  a s im ila r  manner. Tie 

ro o t  cause o f the  d is q u ie t  i t  causes l i e s  in  i t s  K antian  s ta tu s  

as  a ’n ecessa ry  idea* to  o rd e r experience  in  a co h eren t manner. 

Since c r i t i c s  have f a i l e d  to  g rasp  th i s  p o in t ,  they  have n o t been 

in  a p o s i t io n  to  d isp u te  i t .  An example o f th i s  can be found in  

Stone who cannot g rasp  i t s  s t a tu s .

These term s appear to  conceal an am biguity , swinging 
between, on the  one hand, a norm th a t  i s  a t  th e  top  
o f th e  pyramid o f norms o f each le g a l  o rd e r , and on 
the o th e r , some o th e r  norm which rem ains o u ts id e  t h i s  
pyramid, and i s  th u s  w holly m e ta leg a l, and amounts to  
a g en era l p re su p p o s itio n  . . ,52

Hence the  Grundnorm i s  bo th  o u ts id e  and in s id e  the  le g a l  o rd e r , 

K elsen*s p o in t, however, i s  th a t  th e  Grundnorm i s  n o t a norm as 

o th e rs  in  the  system because i t  i s  presupposed r a th e r  than  c re a te d  

by w i l l :  n e v e r th e le s s , as such i t  i s  th e  on ly  means by which a

v a l id  system can be understood .

I t  i s  "m e ta -leg a l"  i f  by th i s  term  i s  understood 
th a t  th e  b a sic  norm i s  n o t a norm o f p o s i t iv e  law, 
th a t  i s ,  n o t a norm c re a te d  by a r e a l  a c t  o f w i l l  
o f a le g a l  organ . I t  i s  " le g a l"  i f  by th i s  term  
we understand  ev ery th in g  which has le g a l ly  re le v a n t
fu n c t io n s ,55

This s ta tu s  can be understood  as s im ila r ,  b u t n o t th e  same, as th a t  

o f the  C a te g o ric a l Im pera tive  in  K an t’ s ph ilosophy  o f m orals . I t  i s  

n o t  i t s e l f  a moral p r in c ip le  y e t  i t  i s  e s s e n t ia l  to  the  und ers tan d in g  

o f what a moral p r in c ip le  i s .  (The a c tu a l  d if f e r e n c e s  between the  

Grundnorm and th e  C a te g o ric a l Im pera tive  have a lre a d y  been d iscu ssed

5 2 . Supra, n o te  J,  104, c . f .  K ant’ s rem arks on the  p o s it io n  o f the 
sov ere ig n , see c h ap te r  5 a t  n o te  15, su p ra .

55 . Supra, note 9 , l l 4 l ,  c . f .  Chapter 5 , note I 6, supra.
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In  c h ap te r  4 .) T i ls  h a rd ly  ex hausts  q u e s tio n s  about the  Grundnorm: 

some w il l  be d e a l t  w ith  in  d isc u ss in g  ’moral* and ’ s tru c tu ra l*  

problem s below, and i t s  s ta tu s  w i l l  be d iscu ssed  f u l l y  in  a l a t e r  

c h a p te r  d e a lin g  w ith  th e  Rhodesian cases  (c h ap te r 1 0 ).

Tie th i r d  a re a  where c r i t i c s  have claim ed th a t  f a c ts  have

in tru d e d  in to  the  system i s  a t  th e  op p o site  end o f th e  pyramid from

the  Grundnorm; th a t  i s  a t  th e  le v e l  o f a c tu a l a p p lic a t io n  to  the

in d iv id u a l .  This i s  p u t a t  i t s  s ta r k e s t  by Hagerstrom  who says th a t

a f t e r  a l l ,  we a re  now ta lk in g  about a san c tio n  which means the

punishm ent o f in d iv id u a ls  and th a t  i s  s u re ly  a very  r e a l  f a c t ,

p a r t i c u la r ly  to  the  r e c i p i e n t I A n d  s u re ly , i t  may be s a id , the

crim e i t s e l f  i s  a f a c t  to o ! Indeed , i s n ’ t ,  as W ilson say s , the

whole p o in t o f law ' a  c au sa l (and th e re fo re  f a c tu a l )  one, in

35th a t  i t  has a p sy ch o lo g ica l impact? In  o rd e r to  answer th i s  i t  

i s  n ecessa ry  to  e x p la in  K elsen*s view o f s a n c tio n s .

K elsen s t a t e s  h is  view o f th e  san c tio n  as fo llo w s .

The a c tio n  o r re fra in m e n t c o n s t i tu t in g  the  c o n d itio n  
o f the  co erc iv e  a c t  o rdered  by the  le g a l  o rd e r re p 
re s e n ts  th e  d e l i c t  (u s u a lly  c a l le d  " the  wrong”) and 
th e  co erc iv e  a c t  re p re se n ts  th e  s a n c tio n . An a c tio n  
o r  re fra in m e n t assumes the  c h a ra c te r  o f a  d e l i c t  on ly  
i f  the  le g a l  o rd e r makes i t  th e  c o n d itio n  o f a  c o e r
c iv e  a c t  as s a n c tio n . A co erc iv e  a c t  assumes the 
c h a ra c te r  o f a san c tio n  only  i f  th e  le g a l  o rd e r makes 
i t  th e  consequence of a d e f in i te  a c tio n  o r re fra in m e n t.5^

54. A. Hagerstrom , I n ( # r ie s  in to  the  N ature o f Law and M orals, 268-272,

55. C.H. W ilson, The B asis o f K elsen*s Pure Theory o f Law, 75.

5 6 . Supra, no te  I 5 ,  111.
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T his e n ta i l s  the  somewhat s u rp r is in g  p ro p o s itio n

The u su a l assum ption accord ing  to  which a c e r ta in  
k ind  o f human behaviour e n t a i l s  a le g a l  san c tio n  
because i t  i s  a  d e l i c t  i s  n o t c o r r e c t .  I t  i s  a 
d e l i c t  because i t  e n ta i l s  a s a n c tio n .^7

Because i t  i s  the  law which d e fin e s  a  crim e i t  i s  n e i th e r  n ecessa ry  

n o r d e s ira b le  to  have a p r io r  d e f in i t io n ,  f o r  th i s  d e f in i t io n  would 

be m oral. I t  i s

th e  ty p ic a l  elem ent of n a tu ra l  law d o c tr in e  . . . 
th a t  c e r ta in  p a t te rn s  o f human behaviour a re , by 
t h e i r  very  n a tu re , d e l i c t s .

The f a c tu a l  elem ent i s  thus behav iour, the  meaning however i s  d e te r 

mined by norms. Even so , a  c e r ta in  behaviour deemed c r im in a l i s  

on ly  a  c o n d itio n  o f a s a n c tio n , i t  does n o t cause the  s a n c tio n . 

(Indeed , a l l  too o f te n  the  san c tio n  does n o t fo llow  the  c rim e .)  

Because th i s  behaviour i s  an i t  cannot ’break* o r ’v io la te *  a

law (* ought *) so th a t  i t  i s  n o t denying the  law (as Hegel th o u g h t) .

The d e l i c t  appears as a c o n d itio n , n o t as a n eg a tio n  
o f the  law; and th i s  shows th a t  th e  d e l i c t  i s  n o t a 
f a c t  s tan d in g  o u ts id e , much le s s  in  o p p o s itio n  to ,  th e  
law, b u t a f a c t  in s id e  the  law and determ ined by i t  
. . . l ik e  ev ery th in g  e l s e ,  so the  d e l i c t  can le g a l ly  
be understood on ly  as law .59

In  f a c t ,  the  law m erely says * if  X occu rs, san c tio n  Y w il l  be 

a p p lied * , re g a rd le s s  o f the  f a c t  t h a t  X may n o t occu r. The same 

a p p lie s  to  the san c tio n  which i s  th e  norm ative in te r p r e ta t io n  o f the

57* K elsen , G eneral Theory o f Law and S ta te ,  51.

5 8 . I b id . ,  52 .
5 9 . Supra, n o te  I 5 , I I 5 , c . f .  H egel, Philosophy o f R ig h t, s s .  90-105.



157

p h y s ic a l co erc iv e  f a c t .  The law says a san c tio n  w i l l  be a p p lie d , 

b u t means th a t  i t  ought to  be, a lthough  i t  i s  q u ite  p o s s ib le  t h a t  

i t  may n o t in  f a c t  t r a n s p i r e .  (As F inch  p o in ts  o u t, t h i s  th e o ry  

avo ids A u s tin ’s problem , in h e re n t in  any im p era tiv e  th eo ry  o f making

4oa san c tio n  an a d d itio n  to  the  norm .) But, i t  w i l l  be o b je c te d , 

g ran ted  the  id ea  of a crim e and a san c tio n  as ’hard* f a c ts  was n a iv e , 

s u re ly  the  law i s  n o n e th e le ss  aimed a t  having a c a u sa l e f fe c t?  -  i f  

i t  d id n ’t ,  i t  would be p o in t le s s .  K elsen remarks

I f  th e  Pure Theory o f Law assumes th a t  co erc io n  i s  
an e s s e n t ia l  e lem ent o f law, i t  does so because a 
c a re fu l  exam ination o f the  s o c ia l  o rd e rs  termed 
"law" in  the  h is to r y  o f mankind shows th a t  th e se  
s o c ia l  o rd e rs , in  s p i te  o f t h e i r  g r e a t  d if f e r e n c e s , 
p re se n t one common elem ent • . . they  a l l  p re sc r ib e  
co erc iv e  a c ts  as s a n c tio n s^ l

b u t he adds

Why a given  le g a l  o rd e r i s  a c tu a l ly  e f f e c t iv e ,  
why men behave la w fu lly , i s  d i f f i c u l t  to  say , 
because we have no adequate method o f a s c e r ta in in g  
the  m otives o f law fu l b e h a v i o u r . ^2

K elsen  does, however, sp ec u la te  th a t

i t  may be doubted w hether the  law fu l behaviour of 
in d iv id u a ls  i s  brought about by f e a r  o f th e  t h r e a t 
ened s a n c tio n . So f a r  a s  we know any th ing  about the  
m otives f o r  th e  behaviour o f in d iv id u a ls ,  we may 
surm ise th a t  moral o r r e l ig io u s  m otives, f o r  in s ta n c e , 
a re  im p o rtan t, and even perhaps more e f f e c t iv e  than  
f e a r  o f th e  san c tio n  o f the  law .^5

40. Supra, n o te  29, 115.
41. Supra, n o te  8 , 578 .

42. I b id . ,  579.
45 . K elsen , The Pure Theory o f Law and A n a ly tic a l Ju r isp ru d e n c e , 57 . 

K elsen avoids th e se  problems by co n s tru in g  the  le g a l  norm as 
addressed  to  judges, from which th e  concep t o f du ty  i s  in fe r r e d  
as an a u x i l ia ry  c o n s tru c t .  This excludes problem s o f the  m otiva
t io n  fo r  o b lig a tio n  in  obeying law .
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As we have seen, K elsen i s  only  concerned w ith  the  norm which says

a san c tio n  should be a p p lie d , w hether th e re  ^  a co erc iv e  a c t  as  a

r e s u l t  i s  a f a c tu a l  m a tte r  o u ts id e  the  Pure Theory (as  too  i s  the
A4

concep t o f du ty  which i s  m erely a r e f le x  o f the  san c tio n ) : so

too  a re  the  p o ss ib le  e f f e c t s  o f such a f a c tu a l  co erc io n , K elsen 

doub ting  w hether any th eo ry  can g ive an adequate acco u n t. The on ly  

e f f e c t  th i s  would have on the  Pure Theory would be in d i r e c t ly  in  

th e  cases  where a p p lic a t io n  and obedience were t o t a l l y  la c k in g , 

being  a co n d itio n  o f the  e x is te n c e  o f a norm by i t s  e f f e c t iv e n e s s .  

The danger h e re , K elsen b e lie v e s , i s  o f syncre tism  o f methods.

The fa c tu a l  behaviour o f men . . . may correspond 
to  the  j u r i d i c a l  o rd e r , b u t th a t  i s  by no means 
n e c e s s a r i ly  so . Whereas the  behaviour o f men can 
never be in  c o n tra d ic t io n  to  Ihe o rd e r determ ined 
by the  c a u sa l nexus, i t  may v ery  w ell be i l l e g a l .
As the  le g a l  behav iour o f  men i s  always a lso  d e te r 
mined by the  c a u sa l nexus, le g a l  c o g n itio n  i s  
th rea ten ed  by the  danger o f comprehending the  
n a tu ra l  in s te a d  o f the  le g a l  and norm ative o rd e r, 
i . e .  o f ask ing  n o t how men ought to  behave accord ing  
to  law . . . b u t how th ey  do behave in  f a c t , and 
why, i . e .  f o r  what reaso n s . . .  ^5

The same p o in t a p p lie s  to  th e  norm’s e f f e c t  on both  the  le g a l  o f f i c i a l s  

them selves and on th e  p o p u la tio n  as a whole. The tem p ta tio n  i s  to  

fo rm ulate  em p irica l laws o f behav iour, b u t th i s  i s  n o t on ly  to  drop 

a concern w ith  norms b u t i s  a lso  h ig h ly  sp e c u la tiv e  from the  p o in t  o f 

view o f  law . Indeed

T ia t the  law i s  c h a ra c te r iz e d  as the  "co erc iv e  o rd er"  
does n o t mean • . . t h a t  i t  "en fo rces"  th e  le g a l ,  t h a t  
i s ,  the  commanded, behav iour. This behaviour i s  n o t

44. Supra, no te  57, 59<

45 . Supra, no te  5 .
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enforced  by th e  co erc iv e  a c t ,  because th e  co erc iv e  
a c t  i s  to  be executed p re c is e ly  when an in d iv id u a l 
behaves in  the  p ro h ib ite d , n o t the  commanded m a n n e r .

In  t h i s  sen se , le g a l  behaviour i s  o u ts id e  the  concern  o f law and 

hence o f the  Pure T ieo ry . Now c le a r ly  law t r i e s  to  induce le g a l ly  

approved behaviour in  a n eg a tiv e  manner, bu t t h i s  i s  a f a c tu a l  

m a tte r , th e  norm m erely s ta t in g  th a t  i t  ought to  be and th e  Pure 

Theory in  consequence concern ing  i t s e l f  w ith  th a t  a lo n e .

K elsen th roughout presupposes a sharp  d i s t in c t io n  between i s  and 

ought and h is  th eo ry  o f law i s  a r ig o ro u s  a p p lic a t io n  o f th i s  d o c tr in e . 

(Some Scandinavian R e a l is ts  go f u r th e r ,  w ishing to  exclude ’o u g h ts’ 

as a m etaphysical rem nant. K elsen i s ,  on th a t  view, a lso  a n a tu ra l  

law th e o r i s t .  Yet such a view, rem in isc en t o f L og ica l P o s itiv ism ,
4.7stemmed from a view o f language as s o le ly  d e s c r ip t iv e .)  As has been 

seen, th i s  does n o t commit him to  the  absurd d o c tr in e  th a t  th e re  i s  

no r e la t io n  between them. They a re  n o t to  be seen as t o t a l l y  u n re la 

te d , f o r  t h i s  i s  as much a m istake as to  see them as id e n t i f i e d .  To 

be a norm, a norm must be s a id  to  e x i s t  and t h i s  makes a f a c t  re le v a n t  

to  i t  -  th e  f a c t  o f i t s  e x is te n c e . This in  tu rn  re q u ire s  the f a c t  o f 

i t  beginning i t s  e x is te n c e  and th e  f a c t  t h a t  i t  co n tin u es  i t s  e x is te n c e . 

But th e se  f a c ts  a re  on ly  co n d itio n s  f o r  the  norm, th ey  a re  n o t th e  norm 

i t s e l f .  This i s  p a ra l le le d  in  e th ic s ,  and i s  th e  d if fe re n c e  between 

’we b e liev e  X i s  wrong’ and *X i s  wrong’ ( i . e . ’X i s  wrong’ does n o t 

mean ’X i s  g e n e ra lly  thought wrong’ ) .  The second way o f s ta t in g  th e

46. Supra, n o te  I 5 , 55.
47 . As evidenced by O liv ecro n a’s t i t l e  ’Law as  F a c t ’ , c . f .  Hager

strom , sup ra , n o te  54, 267 .
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r e la t io n s h ip  i s  to  say  th a t  th e  norm i s  the  meaning o f a  f a c t .  That 

i s ,  to  understand  given f a c tu a l  behav iour we must understand  th e  norms 

w ith  re fe re n ce  to  which i t  i s  done. Indeed , i t  i s  the  norm which 

t e l l s  us what i s  to  count as a re le v a n t  f a c t  (bo th  in  i t s  c re a t io n  

and accep tan ce ). The r e la t io n  o f  meaning and c o n d itio n  i s  seen 

c le a r ly  in  the  case o f th e  s a n c tio n . I t  i s  the  law which allow s 

us to  see given  behav iour as having the  meaning o f crim e and, i f  

th i s  behaviour occu rs , becomes a c o n d itio n  o f a san c tio n  which i s  

the  meaning o f a co erc iv e  a c t  i f  i t  i s  a p p lie d . (The san c tio n  

m erely s ta t in g  th a t  a f a c t ,  the  co erc iv e  a c t ,  ought to  take  p lace  - 

the  ought n o t being  p re d ic t iv e  o f most c a se s , b u t being p re s c r ip t iv e  

to  a l l  c a s e s .)  The e p is tem o lo g ica l b a s is  o f th i s  i s  K an t’s d i s t i n c 

t io n  between Pure and P r a c t ic a l  Reason, the  form er concerned w ith  

c o g n itio n , the l a t t e r  w ith  a c ts  o f w i l l  (v o l i t io n )  (which f o r  Kant 

a re  the  o p e ra tio n  o f d i s t i n c t  f a c u l t i e s ) .  The Pure Theory i t s e l f  

i s  an a c t  of co g n itio n  and i s  th u s  p a r t  o f  Pure Reason d e sp ite  the  

f a c t  th a t  i t s  s u b je c t m a tte r  i s  th e  p ro d u c t o f p e o p le ’s P r a c t ic a l  

Reason; th a t  i s ;  t h e i r  a c ts  o f w i l l .  The Pure Theory does n o t 

i t s e l f  produce any a c ts  of w i l l ,  m erely co g n iz ing  them. And, a t  the  

most fundam ental l e v e l ,  the  b a s is  fo r  th a t  d i s t in c t io n  i s  th a t  between 

’i s ’ and ’o u g h t’ . W hils t t h i s  d i s t in c t io n  has had g re a t use in  

a n a ly s is  and produced more c l a r i t y  in to  th e  a n a ly s is  o f law and m orals, 

I  b e lie v e  th a t  i t  cannot be e x c lu s iv e ly  e s ta b l is h e d . I  hope to  show 

th i s  in  an o th er c h a p te r  (ch ap te r 12 and c o n c lu s io n ) . But, g ran ted  i t  

as a p o s tu la te ,  I  b e lie v e  the  f i r s t  p a r t  o f L a sk i’s s ta tem en t i s  borne 

o u t.
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IV

The o th e r  a sp ec t o f the  Pure Theory’s p u r i ty  i s  i t s  r ig id  

e x c lu s io n  o f m o ra lity  from i t s  a n a ly s is .  This i s  perhaps o f g r e a te r  

i n t e r e s t  s tan d in g , as i t  does, a g a in s t  th e  t r a d i t io n  o f n a tu r a l  law

and a g a in s t  F u l l e r ’ s well-known th e s is  ü ia t  th e re  an ’ in te r n a l

th<

.49
m o ra l i ty ’ o f  l a w .^  ( I t  i s  a lso  re le v a n t  to  th e  H art-D ev lin  debate

as to  w hether law ought to  en fo rce  m o ra li ty .)

T his p a r t  of the  Pure Theory i s  a r e s u l t  o f the  same adherence 

to  th e  is /o u g h t  d i s t in c t io n  as above. This s e p a ra tio n  must be main

ta in e d  so th a t  law i s  t r e a te d  as an ’i s ’ to  th e  ’ought* o f m o ra lity . 

The danger h e re  i s  th a t  two norm system s a re  confused . This i s  n o t 

on ly  a n a ly t ic a l ly  wrong bu t le ad s  to  p r a c t ic a l  e v i l s  as seen below. 

In  t h i s  r e s p e c t ,  th e  Pure Theory i s  in  o p p o s itio n  to  n a tu ra l  law 

Theory. I t  i s  w orth devo ting  f u r th e r  a t te n t io n  to  why K elsen 

r e j e c t s  n a tu r a l  law Theory and how i t  d i f f e r s  from the  Pure Theory, 

be fo re  going on to  a s c e r ta in  w hether th e  Pure Theory can avoid a 

merging o f m o ra lity  and law in  the  same and o th e r  ways.

G en era lly  the  n a tu ra l  law d o c tr in e  seeks to  m ain ta in
t h a t  both  n a tu r a l  and p o s i t iv e  law a re  given as
s im u ltan eo u sly  v a lid  o rd e rs . To th i s  end, i t  c o n s tru c ts ,  
d i r e c t l y  o r in d i r e c t ly ,  co n sc io u s ly  o r  u n co n sc iously , a 
r e la t io n s h ip  between the  two, which presupposes th e  u n ity  
o f  a system of norms com prising bo th . Owing to  the  p re 
ponderance o f p o s i t iv e  law once i t s  v a l id i t y  has been 
accep ted , n a tu ra l  law has to  a d ju s t  i t s e l f  to  p o s i t iv e  
law . I t  fo llow s th a t  n a tu ra l  law , a t  l e a s t  in  the  
p a r t i c u la r  g u ise  o f an id e a  which w holly excludes p o s i
t iv e  law , can no lo n g e r be m ain ta in ed .50

48. See c h a p te r  7 , i n f r a .

49 . P. D ev lin , The Enforcem ent o f M orals; H a rt, Law, L ib e rty  and
M o ra lity . N otice th a t  th e  q u es tio n  ^  law used to  en fo rce  m orals
i s  d is t in g u is h e d  from the  q u e s tio n  w hether i t  ought to .

50 . K elsen , N a tu ra l-law  D octrine  and Legal P o s itiv ism , 4 l4 , c . f .  
c h a p te r  1, no te  35, su p ra .
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T his I s  p a r t i c u la r ly  so when n a tu r a l  law ’d e le g a te s ’ p o s i t iv e  law .

As p o in ted  o u t in  c h ap te r  1 , th e  id e o lo g ic a l  p o in t o f t h i s  i s  gen er

a l l y  to  s a n c t i f y  p o s i t iv e  law a s  th e  embodiment o f n a tu r a l  law by 

supposedly  adding to  i t s  le g a l  v a l id i t y .  The p ro cess  i s  made e a s ie r  

by n a tu r a l  law ’s concern w ith  g en e ra l form ulae r a th e r  th an  s p e c if ic  

laws which can only  be prov ided  by p o s i t iv e  law . Indeed , s in ce  

n a tu r a l  law has no agency o f i t s  own and because people do n o t 

r e a d i ly  obey i t s  norms, i t  must r e ly  on p o s i t iv e  law f o r  i t s  

a c tu a l iz a t io n .  A lthough n a tu r a l  law i s  th u s  thought tru e  law , in  

f a c t  K elsen  b e lie v e s  i t  m erely added e x tra  a u th o r i ty  to  th e  c re a t io n  

o f p o s i t iv e  law .

The h i s t o r i c a l  fu n c tio n  o f th e  n a tu ra l- la w  
d o c tr in e  was to  p re se rv e  the  a u th o r i ty  o f 
th e  p o s i t iv e  law . The d o c tr in e  had , and s t i l l  
h a s , by and la rg e ,  a c o n se rv a tiv e  c h a r a c te r .51

More r e c e n t ly ,  K elsen b e lie v e s , p a r t i c u la r ly  as a  r e s u l t  o f Rousseau’s 

work, n a tu r a l  law has appeared in  a re v o lu tio n a ry  l i g h t  in  th a t  i t  has 

been h e ld  to  c o n ta in  more s p e c if ic  norms independent o f and in  c o n f l i c t  

w ith  p o s i t iv e  norms, th e re fo re  d e p riv in g  them o f t h e i r  le g a l  v a l id i t y  

so t h a t  th e y  a re  no lo n g e r ’ t r u e ’ law . The Pure Theory avo ids t h i s  

dilemma by a cc e p tin g  every  le g a l  o rd e r as  v a l id ,  s u b je c t to  e f f e c t iv e 

n e ss  e t c . ,  y e t  d iv o rc in g  th i s  from the  m oral q u estio n  w hether i t  i s  

j u s t .  Hence a law can be l e g a l ly  v a lid  y e t  m ora lly  wrong. I t  i s  

w orth reem phasising  in  p ass in g  "that i t  i s  h e re  th a t  K elsen th in k s  

Kant f a i l e d  to  p re s s  h is  th e o ry  to  i t s  lo g ic a l  co n c lu s io n . In  f a c t ,  

K elsen , a s  s ta te d  b e fo re , reg a rd s  Kant a s :

51. Supra, note 43, 48.
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the  most p e r f e c t  ex p ress io n  o f the  c l a s s i c a l  
d o c tr in e  of n a tu ra l  law as i t  evolved in  the  
sev en teen th  and e ig h te e n th  c e n tu r ie s  on the  
b a s is  o f P ro te s ta n t  C h r i s t i a n i ty .52

This i s  undoubtedly  t r u e ,  fo r  the more s p e c if ic  norms th a t  K ant 

sees as borne o u t by conform ity  to  th e  Moral Law tend  to  be rem ark

ab ly  s im ila r  to  the  p o s i t iv e  law and m orals o f h is  tim e as shown in  

c h ap te r  2 . N e v e rth e le ss , th e re  appears to  be t r u th  in  K elsen*s 

remark about a re v o lu tio n a ry  n a tu ra l  law f o r  Kant o f te n  (as seen 

above) seems to m  between co u n se llin g  obedience to  p o s i t iv e  law 

and ad m ittin g  th a t  when i t  f a i l s  the  Moral Law re v o lu tio n  i s  p e r 

m itte d .

How i s  the  Pure Theory view o f law d i f f e r e n t  from th a t  o f 

n a tu ra l  law? F i r s t l y ,  the  Pure Theory sees  the  problem o f v a l id i t y  

as ’dynamic* and th a t  o f n a tu ra l  law as ’s t a t i c ’ ; t h i s  means th a t  

th e  Pure Theory i s  concerned w ith  fo rm ally  v a l id  norms which a u th o r

iz e  the c re a t io n  of law and n o t what th ey  c re a te  (th e  c o n te n t) .

N a tu ra l law, however, i s  n o t c re a te d  b u t ’d isc o v e re d ’ and does n o t 

have th i s  form al c h a ra c te r ,  bu t i s  v a l id  s o le ly  in  term s o f d e r iv a 

t io n s  o f c o n te n t. Secondly, and in  consequence o f t h i s ,  the  Pure 

Theory, concerned w ith  p o s i t iv e  law a lo n e , sees th e  need fo r  an organ 

to  c re a te  law -  the  s t a t e .  N a tu ra l law , however, K elsen a rg u es, should 

n o t need th i s  as i t  i s  p a r t  o f the  n a tu r a l ,  r a t io n a l  o r d iv in e  o rd e r . 

Although used as an ideo logy , i t  becomes id e n t i f i e d  w ith  the  s t a t e .  

K elsen m ain ta in s th a t  n a tu ra l  law ’s tru e  form should be a p eace fu l 

anarchy. K elsen views i t s  need fo r  p o s i t iv e  ex p re ss io n  as in e v i ta b le

52. Supra, note 50, 445.
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because he views n a tu r a l  law as a th e o ry  o f J u s t ic e ,  n o t law, u s in g  

m ainly empty fo rm ulas. T h ird ly , n a tu r a l  law c laim s a b so lu te , e te r n a l  

and u n re s t r ic te d  a u th o r i ty  but p o s i t iv e  law i s  on ly  r e l a t i v e  to  i t s  

s t a t e ,  changing and l im ite d . (The d i s t in c t io n  i s  between a c a te g o r

i c a l  and h y p o th e tic a l im p e ra tiv e .)  F in a l ly ,  in  th e  l i g h t  o f th i s  

a n a ly s is  th e re  i s  a  d if f e re n c e  in  fu n c tio n  between the  two o rd e rs .

I t  i s  th e  d if fe re n c e  between ju s t i c e  and peace. The fu n c tio n  o f 

p o s i t iv e  law i s  n o t JUSTICE b u t s to p p in g  d is p u te s . Indeed , th e  law

may sen tence a man fo r  a crim e which he d id  n o t commit y e t t h i s

53i s  v a lid  law, b u t n o t n a tu ra l  law . Law i s  th u s  a s p e c if ic  s o c ia l  

techn ique  which can serve  many ends by i t s  c re a t io n  o f peace.

Because o f the  need of n a tu ra l  law to  be a c tu a l iz e d , i t  i s  

c le a r  th a t  i t  can form th e  co n ten t o f p o s i t iv e  law as viewed by the 

Pure Theory bu t when the  q u e s tio n  of v a l id i t y  a r i s e s ,  the  le g a l  

system presupposes the  Grundnorm and does n o t compare i t s  co n ten t 

w ith  the co n ten t of n a tu ra l  law and a ttem p t to  show t h e i r  id e n t i ty .  

(The Grundnorm d oesn ’ t  ru le  ou t th e se  f u r th e r  j u s t i f i c a t i o n s . )  But 

th e re  i s  a f u r th e r  problem as the c o n se rv a tiv e /re v o lu tio n a ry  ch arac 

t e r  of n a tu ra l  law shows, so th a t  a lthough  p o s i t iv e  law may embody 

n a tu ra l  law co n ten t

As a m a tte r  o f f a c t ,  th e re  i s  n o t one n a tu ra l- la w  
d o c tr in e , bu t th e re  are  many d i f f e r e n t  and even 
c o n tra d ic to ry  n a tu ra l- la w  d o c tr in e s .  C onsequently , 
th e re  i s  no p o s i t iv e  le g a l  o rd e r which i s  n o t in  con
f l i c t  w ith  one o f them, and, hence, to  be considered  
as n o n -v a lid .54

53 . K elsen, The Id ea  o f N a tu ra l Law, 47-8 .

54 . Supra, no te  12, 109.
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S ev era l c r i t i c s  have, in  a n o n -sp e c if ic  way, expressed  unease

w ith  K elsen*s c h a r a c te r iz a t io n  o f n a tu r a l  law . This i s  n o t s u rp r is in g

s in ce  K elsen i s  v ig o ro u s ly  opposed to  i t  and has w r i t te n  a t  g re a t

le n g th  about i t .  L au te rp ach t accuses K elsen  o f  smuggling n a tu ra l

law in to  th e  p o s tu la te  o f a system  ( th i s  w i l l  be d iscu ssed  below

in  c h ap te r  11) and a lso  o f being o v er-fo rm al in  d is c u s s in g  i t , ^ ^

bu t i t  i s  d i f f i c u l t  to  see how i t  could  o th erw ise  be d iscu ssed  in

g en era l te rm s. Ross has found much wrong w ith  t h i s  a sp e c t of

K elsen*s work. In  p a r t i c u l a r ,  he accuses K elsen o f id e n tify in g

n a tu ra l  law w ith  th e  laws o f n a tu re  and n o t a s  som ething to  be 

56s t r iv e n  f o r .  This view i s  very  f a r  from th e  t r u t h  f o r  a lthough  

K elsen b e lie v e s  h a tu ra l  law ad o p ts , o r  would l ik e  to  ad o p t, th e  

c e r ta in ty  o f laws o f n a tu re , he i s  q u ite  c l e a r  th a t  they  a re  n o t 

i d e n t i c a l .  In  f a c t  he b e lie v e s  th a t  th e  *inadequacy o f man, who i s  

l i a b l e  to  e r r o r  and wickedness* i l l u s t r a t e s  how f a r  from a law 

o f n a tu re  and how d i f f i c u l t  th e  s t r iv in g  i s .  Ross*s o th e r  p o in t 

i s  th a t  K elsen has f a i l e d  to  take  account o f th e  v a r i e t i e s  o f n a tu ra l  

law, e s p e c ia l ly  one.

A t any r a te  K elsen does n o t c o n s id e r  the  a sp e c t 
o f n a tu r a l  law which bases the  d o c tr in e  on "n a tu re"  
understood  as  th e  r a t io n a l  being  o f man, th a t  i s  
on e v id e n t, a  p r io r i  p r in c ip le s  in h e re n t in  the  
reaso n  o f man,58

But s in ce  t h i s  p o in t i s  made in  rev iew ing  *What i s  J u s tic e ? *  whose

55. H, L au te rp ach t, K elsen*s Pure Science o f  Law, 134-5.
56 . A. Ross, Review of K elsen*s What i s  J u s t ic e ? ,  565 .

57 . Supra, n o te  53, 48.

58 . Supra, n o te  56 .
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essay  o f  th a t  t i t l e  co n ta in s  a s e c tio n  beginning  w ith  th e  words

Tie r a t i o n a l i s t i c  ty p e , which seeks to  g ive  an 
answer to  the  problem o f J u s t ic e  by methods o f 
human reason  59

and d isc u sse s  t h i s ,  i t  i s  d i f f i c u l t  to  understand  R o ss 's  p o in t .  

This i s  r e g r e t ta b ly  ty p ic a l  o f c r i t ic i s m s  made o f K elsen*s work. 

However, Ross i s  p robab ly  c o r r e c t  in  fe e l in g  a c e r ta in  need f o r  

c au tio n  given  the  d iv e r s i ty  between, say , Aquinas and Hobbes.

Turning to  th e  g e n e ra l a re a  o f th e  ro le  o f m orals in  law , i t  

i s  p o ss ib le  to  id e n t i f y  f iv e  p o in ts  in  the  Pure Theory where c r i t i c s  

b e lie v e  th a t  m orals have en te red  i l l e g i t im a te ly  and d e s tro y  the  

p u r i ty  o f the  a n a ly s is .  I t  w il l  be argued th a t  a l l  th e se  r e s t  on 

a m isunderstand ing . In  t h i s  r e s p e c t ,  n o tic e  K elsen*s rem ark:

I  have nev er and nowhere defended th e  nonsense 
th a t  th e  d e r iv a t io n  ^  th e  p o s i t iv e  le g a l  norms 
. . .  can be " p u r e " .^

For th e  p o s tu la te  o f p u r i ty  does n o t r e f e r  to  th e  p ro cess  o f law - 

c re a t io n  and la w -a p p lic a tio n  b u t to  th e  th e o ry  which i s  p u re ; i t  i s  

a pure th eo ry  o f  law , n o t a  th e o ry  o f  pure law .

One a re a  where m orals a re  a l l e  ged to  e n te r  law i s  in  i t s  very  

so u rce . Friedmann and S t o n e , a m o n g s t  o th e rs , b e lie v e  th a t  n a tu r a l

59. K elsen , What i s  J u s t ic e ? ,  13, ( s e c tio n  v ) .
60. Supra, n o te  9 , 1134.
61 . Supra, no te  17, 286, and n o te  7 .
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law, custom , p reced en t a re  a l l  m ora lly  loaded , y e t  a re  a l l  im portan t 

sources o f law . K elsen can accep t t h a t  t h i s  i s  so , y e t  s t i l l  main

ta in  th e  p u r i ty  o f h is  th e o ry . As has been p o in ted  o u t, law in  th e  

Pure Theory can have any c o n te n t , in c lu d in g  n a tu r a l  law , and does, 

indeed , have a co n sid e rab le  v a r ie ty  -  much o f i t  being  m oral. K elsen*s 

p o in t however i s  th a t  when we t r a c e  th e  v a l id i t y  o f law we do so in  a  

form al and pure sen se , we do n o t base le g a l  v a l id i t y  on f e e l in g s  o f 

m oral ap p rova l, b u t u l t im a te ly  on th e  le g a l  system and f i n a l l y ,  on 

the  Grundnorm whose v a l id i ty  i s  p resupposed . This i s  t ru e  o f p re c e 

d e n t and custom f o r  i t  assumes a  norm l in k in g  i t  to  th e  le g a l  system ’ s 

v a l id i ty .  (K elsen rem arks th a t  law i s  l ik e  Midaa, ’ev e ry th in g  i t  

touches tu rn s  to  l a w * ) K e l s e n  i s  concerned w ith  th e  source o f 

v a l id i ty ,  n o t source as a  h i s t o r i c a l  o r ig in .  As a source o f  v a l id i ty  

th e  Grundnorm could  s t ip u la te  any c o n te n t, i t  says m erely th a t  the  con

s t i t u t i o n  ought to  be obeyed, i t  does n o t say  o r  add to  th e  c o n te n t of 

any p o s s ib le  c o n s t i tu t io n ,  i f  Indeed th e  c o n s t i tu t io n  has any c o n te n t 

as opposed to  s t ip u la t in g  th e  supreme le g a l  organ .

R ela ted  to  t h i s  g en e ra l c r i t i c i s m  i s  th a t  o f Friedmann and C a s t-  

b e rg ,^^  who b e lie v e  th a t  m orals e n te r  in  f r in g e  o r d i f f i c u l t  s i tu a t io n s .  

However, as  Dworkin p o in ts  o u t, th ese^ to o  w i l l  be made on p r in c ip le ,  

th a t  o f a norm to  which th ey  w i l l  be r e f e r r e d  when v a l id i t y  i s  q u estio n ed . 

The problem w i l l  be d e a l t  w ith  in  g r e a te r  d e t a i l  in  d is c u s s io n  o f Dwor

k in  *s th e s i s  in  c h a p te r  6 .

62. Supra, no te  13, 278 .

63 . Supra, no te  17, and F . C astb erg , Problems o f Legal Philosophy,

64. R. Dworkin, I s  Law a  System o f R u les? , passim .
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A second, n o t u n re la te d  a rea  where m orals a re  s a id  to  e n te r  

i s  in  the a c tu a l  p ro cess  o f judgement when a h ig h e r norm i s  c i te d .  

For example, in  the  Swiss C iv il  Code where judges a re  allow ed to  

a c t  as l e g i s l a to r s  (A rt 2) and to  use p r in c ip le s  o f J u s t ic e  (A rt 4) 

where s e t  law i s  found in s u f f i c i e n t .  This i s  advanced by Stone 

who seems to  vary  between th i s  view o f the  Pure Theory which e n ta i l s  

a c re a t iv e  fu n c tio n  fo r  the  Ju d ic ia ry  and th e  view th a t  i t  i s  p u re ly  

m e c h a n i c a l . C a s t b e r g ^ ^ ,  on the o th e r  hand, th in k s  th a t  i t  is 

o c c a s io n a lly  com pletely  a r b i t r a r y .  K elsen*s p o s i t io n  i s  n e i th e r  one 

of lo g ic a l  o p e ra tio n  o r o f c re a t iv e  m o ra lity .

I  i n s i s t  upon the  law c re a t in g  fu n c tio n  n o t  on ly  o f 
l e g i s l a t i o n  b u t a lso  o f J u d ic ia l  d e c is io n s  . . . 
(which) . . . cannot have a m erely lo g ic a l  c h a ra c te r .

The a c tu a l  e x te n t o f th e  ro le  of lo g ic  has been a p a r t i c u la r  concern 

o f K elsen and one in  which th e re  has been some change o f view (as 

c h ap te r  11 w i l l  show). K elsen m ain ta in s a d i s t in c t io n  between s t a t e 

ments and a c ts  of w i l l  (as norms) and b e lie v e s  th a t  th e re  i s  no 

lo g ic a l  r e la t io n  between w i l l s .  He d id  th in k  i t  p o ss ib le  t h a t  the  

law o f n o n -c o n tra d ic tio n  and o f in fe re n c e  were o p e ra tiv e  b u t, as 

w i l l  be seen below, he ru le d  th i s  o u t say ing  th a t  two c o n f l ic t in g  

norms do n o t c o n tra d ic t  each o th e r . He a lso  came to  see th a t  i n f e r 

ence could  n o t be lo g ic a l  because a c ts  o f w i l l  a re  n o t im p l ic i t  in

o th e r  a c ts  o f w i l l  so t h a t ,  f o r  example, l e g i s l a t i o n  does n o t c o n ta in
68a l l  le g a l  d e c is io n s  th a t  Judges make u sin g  i t .  The concern i s  w ith

65 . Supra, no te  7*
66 . F . C astberg , Problems o f Legal Philosophy, 47.

67 . Supra, no te  9, 1155.
68 . K elsen , Law and Logic, 242.
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p r a c t i c a l  j u s t i f i c a t i o n  and indeed  d e c is io n s  can be made c o n tra d ic 

to ry  to  the  obv iously  a p p ro p ria te  norm. In  f a c t ,  K elsen  says th e re  

i s  a  tendency f o r  p o s i t iv e  law to  g e t  l o s t  in  i t s  a p p l ic a t io n .

( In s te a d  of lo g ic ,  K elsen claim s th e  p ro cess  h e re  i s  t h a t  o f 

’ subsum ption*). A g iven  norm i s  in h e re n tly  vague and i t  has no 

one meaning b u t a ’frame* o f p o s s ib le  m eanings, to  d e c la re  one 

meaning as in  in d iv id u a tio n  by th e  le g a l  system , i s  p r im a r i ly  an 

a c t  o f  w i l l :  t h i s  K elsen c a l l s  *p o l i t ic a l* ^ ^  (a  p o in t  r a is e d  in

co n n ection  w ith  th e  Rhodesian case s  in  c h a p te r  1 0 ). Thus, m orals 

c l e a r ly  e n te r  in  t h i s  p ro c e ss . This does n o t ren d e r th e  Pure Theory 

impure because i t  on ly  a s c e r ta in s  t h a t  one meaning has been w ille d  o r 

indeed  i t  can in d ic a te  a range of p o s s ib le  meanings -  b u t to  decide  

i t s e l f  would be ’p o l i t i c s  m asquerading a s  ju risp ru d e n c e  *. W hatsoever 

th e  meaning chosen, i t  w i l l  be v a l id  because o f i t s  c re a t io n  under a 

v a l id  norm and i t  i s  t h i s  t h a t  th e  Pure Theory exam ines. Thus, a l 

though the  law i s  n o t pure from m orals , the  Pure Theory’s a n a ly s is  i s .

The th i r d  p o in t  o f e n try  fo r  m orals i s  r e a l l y  th e  more g e n e ra l

iz ed  v e rs io n  o f th e  p reced ing  two (and i s  answered in  a  s im ila r  

fa s h io n ) ;  i t  i s  t h a t  re g a rd le s s  o f  i t s  source o r  ro le  in  subsum ption

s u re ly  law has a  c o n te n t and t h i s  i s  im pure. This i s  r a is e d  by Wilson 

70and Stone and, in  t h i s  a sp e c t, could  be seen  a s  a descenden t of 

H egel’ s c r i t i c i s m  o f K ant’ s e th ic s .^ ^  I  su sp e c t t h a t  what t h i s  

c r i t i c i s m  amounts to  i s  a  d i s s a t i s f a c t io n  w ith  th e  ta s k  th a t  K elsen

69 . K elsen , Science and P o l i t i c s ,  654, c . f .  c h a p te r  10, n o te  43, 
i n f r a .

7 0 . Supra, n o te  35, and su p ra , n o te  7 .

7 1 . See c h a p te r  2 , no te  28, su p ra .
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asks fo r  ju risp ru d en ce  and a fe e l in g  th a t  more In te r e s t in g  th in g s

can be done a p a r t  from examining norms and t h e i r  v a l id i t y .  But the

very  form alism  th a t  the  c r i t i c s  see as a r id  K elsen sees as i t s

v ir tu e  o f p u r i ty .  I t  i s  the d i s t in c t io n  between those who wish

to  see a phenomenon whole a t  th e  expense o f com plexity  and confusion

and those  on the  o th e r  hand who want a c le a r  a n a ly t ic a l  approach

a t  the  expense of a b s tr a c t io n ,  Tbe s i tu a t io n  i s  c lo s e ly  p a r a l l e l

72to  th a t  between P o s it iv e  Economics and P o l i t i c a l  Economics. Paton 

pu ts  th i s  a t  the  c le a r e s t

Indeed what we o b ta in  from t h i s  method i s  n o t a 
th eo ry  o f le g a l  developm ent b u t sim ply the  form al 
p r in c ip le s  o f j u r i s t i c  thought75

and a lthough  Laski thought i t  unansw erable, he expressed  the  same
74

doubts about th e  Pure Theory, To decide  on th i s  p o in t  would be 

somewhat g l ib ,  (Yet no one d is p u te s  the  value o f a  p u re ly  form al 

d is c ip l in e  l ik e  geom etry .) B r ie f ly , I  th in k  th a t  both  a re  v a lu ab le  

and could be a l te r n a t iv e  ways o f a n a ly s is ,  bu t i f  t h i s  i s  so , then  

the Pure Theory would have an advantage f o r  i t  d is t in g u is h e s  i t s e l f  

from o th e r  methods b u t they  do n o t seem s u f f i c i e n t ly  aware o f t h i s  

d is t in c t io n  (o r , indeed , deny i t s  e x is te n c e ) .  P e rso n a lly , I  b e lie v e  

the Pure Theory, because of i t s  n a tu re , has unique value  p a r t i c u la r ly  

in  what has been c a lle d  the  *dem ythologizing o f le g a l  t h o u g h t * I n

72 , E .g . between the  p o s i t iv e  economics o f L ipsey  and th e  neo-
Keynesian economics of Robinson,

7^. G.W. Paton, Ju risp ru d e n ce , 18 ,

74 , Supra, no te  2,

75» Supra, note 1,
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a d d it io n , as Lloyd says ( r e f e r r in g  to  the  G eneral Theory) in  comment 

to  L a sk i*8 remark

To some e x te n t th e re  i s  t r u th  in  t h i s  dictum , bu t 
i t  c e r ta in ly  does le s s  than  ju s t i c e  to  th e  im pressive  
d is p la y  o f le a rn in g , sea rch in g  a n a ly s is ,  and s t r ik in g  
in s ig h ts  rang ing  over th e  whole v a s t  f i e l d  o f law, 
which c h a r a c te r is e s  such a book as  K elsen*s . . .

In  reg a rd  to  th e  p o in t t h a t  K elsen must in c lu d e  c o n te n t enough has 

a lre a d y  been s a id  to  show th i s  as f a l s e .

A fo u r th  a re a  where K elsen i s  though t to  have adm itted  m ora ls ,

77as  F u l l e r  would p o in t  o u t, i s  t h a t  he canno t avoid ad m ittin g  th a t  

th e  fu n c tio n  o f law i s  m oral (p r im a r ily  as a  system  o f law s).

K elsen*s view i s  th a t  law can serve  many ends and, m oreover, 

i f  th e  l e g i s l a to r  has a  m oral purpose, t h i s  w i l l  be i r r e l e v a n t  to  

th e  v a l id i t y  o f the  norm, as w i l l  be any ensu ing  m oral c o n te n t.

K elsen o f course  could  n o t deny th a t ,  a s  a  p o s s ib le  c o n te n t of law , 

m o ra lity  could  appear to  be the end o f c e r ta in  norms. K elsen 

sees  th e  law as a  s p e c if ic  s o c ia l  techn ique  q u ite  cap ab le , acco rd 

in g  to  one*s view o f  m o ra lity , o f se rv in g  m oral ends, o r n o t  (one 

canno t o b je c t iv e ly  say  th a t  i t  i s  immoral o r m oral o r  a-raoral in  

Legal S c ien ce ), (K elsen*s own views on th e  r e l a t io n  w i l l  be d iscu ssed  

more f u l l y  in  c h a p te r  12.) A r e la te d  p o in t  i s  th a t  law supposedly  

has  i t s  own in te r n a l  m o ra lity . Tills i s  F u lle r* s  view as ex p ressed  

in  *The M o ra lity  o f  Law*. F u l le r  b e lie v e s  t h a t  law has i t s  own

7 6 . Supra, no te  24, 506 .

7 7 . See c h ap te r  7# i n f r a .
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m o ra lity  and ex p resses  th i s  as th e  fo llo w in g  p r in c ip le s  which must

be f u l f i l l e d  by good law: ( l )  G e n e ra lity , (2) P rom ulgation,

(5) N o n -re tro a c tiv e , (4) C la r i ty ,  (5) N o n -co n trad ic tio n , (6 ) Must

n o t demand im possib le  a c ts ,  (7) C onsistency  over tim e, (8 ) Congruence

between o f f i c i a l  a c t  and r u le .  K elsen does n o t d is c u s s  P u lle r* s  

78th e o ry  in  d e t a i l  b u t i n s i s t s  th a t

law c o n s t i tu te s  a value p re c is e ly  through the  f a c t  
th a t  i t  i s  a norm: i t  c o n s t i tu te s  le g a l  v a lu e ,
which i s  a t  the  same time a r e l a t iv e  -  moral v a lu e ; 
which says no more, however, than  th a t  law i s  a  norm. 
In  so say in g , th e re fo re , we by no means accep t the  
th eo ry  th a t  law e s s e n t ia l ly  re p re se n ts  a "moral 
minimum", th a t  fo r  a co erc iv e  o rd e r to  be ab le  to  
f ig u re  as law , i t  must f u l f i l  a  minimum requ irem en t 
o f m o ra lity . For t h i s  requ irem en t presupposes an 
ab so lu te  m o ra lity  o f d e te rm in a te  c o n te n t, o r a t  l e a s t  
a c o n ten t common to  a l l  p o s i t iv e  m oral s y s t e m s . 79

Because K elsen b e lie v e s  m o ra lity  i s  r e l a t i v e ,  he r e j e c t s  the  common 

m o ra lity  t h a t  F u l le r  supposes. From K elsen*s p o s i t io n ,  i t  i s  p o ss ib le  

to  su g g est more doubts about the  th e s i s  b u t th ese  w i l l  be postponed 

u n t i l  c h ap te r  7 *

The f in a l  p o in t i s  an ex ten s io n  of the  p reced ing  one. As Hager- 

strom  see s , obedience to  law has a  moral v a lu e , so th a t  a t  l e a s t  th a t  

f a r  law i s  dependent on m o r a l i t y . F r o m  what has a lre ad y  been s a id , 

K elsen*s re p ly  i s  obvious -  law has a  s e p a ra te  v a l id i t y  which may o r 

may n o t co in c id e  w ith  m oral v a l id i t y  ( th e re  a re  always immoral law s).

78 . C hapter 7 w i l l  a ttem p t to  p rovide a  K e lsen ian  d is c u s s io n  o f 
F u lle r* s  th e s i s .

79* K elsen , Law and M o ra lity , 89 . This m ight be co n stru ed  as a 
re fe re n ce  to  F u l le r ;  a lthough  the  e ssay  appeared in  i 960, 4 
y ears  befo re  F u lle r* s  book, i t  m ight be in  re p ly  to  F u lle r* s  
e a r l i e r  work. C onstrued as about m oral c o n ten t i t  would hold  
a g a in s t  H art*s th e s i s  o f a minimum c o n te n t o f n a tu r a l  law d i s 
cussed in  c h ap te r  8 , i n f r a .

80 . Supra, note 34.
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K elsen i s  q u ite  p repared  to  adm it t h a t  th e  reasons f o r  obedience 

to  law a re  m ainly m oral, r e l ig io u s  o r h a b i tu a l ,  b u t reg a rd s  th i s  

as o u ts id e  the  Pure Theory which i s  concerned w ith  th e  norm r a th e r  

than  p e o p le ’s a t t i tu d e s  to  i t .  As has been seen , K elsen does n o t 

th in k  law e x is t s  to  r e a l iz e  ju s t i c e  b u t to  s to p  d is p u te s , n e v e r th e 

le s s ,  i t  cannot be denied  th a t  law i s  norm ally  id e n t i f i e d  w ith  

ju s t i c e  (m istaken ly ) in  p eo p le ’s m inds. This may su p p o rt th e  

e f f ic ie n c y  o f norms, b u t, i t  w i l l  be remembered, th a t  t h i s  i s  only  

c o n d itio n a l. The Pure Theory i s  only  concerned w ith  le g a l  v a l id i ty  

which i s  o b je c tiv e  and n o t w ith  the  su b je c tiv e  apprehension  o f law .

I t  may seem th a t  a t  l e a s t  m o ra lity  i s  a complementary system of 

norms in  th a t  i t  perform s a sem i-leg a l fu n c tio n  o f p re s c r ib in g  con

d u c t which i s  beyond the  power o r scope o f law to  r e g u la te .  However, 

K elsen sees th i s  as i r r e le v a n t  from the  le g a l  p o in t o f view , fo r  

the  behaviour th a t  does n o t c a r ry  a san c tio n  must be seen as le g a l ly  

p e rm itte d . D esp ite  t h i s ,  i t  can h a rd ly  be doubted th a t  law i s  a s s i s 

ted  by m o ra lity  in  a  t o t a l  view of s o c ie ty .

In  co n c lu sio n , i t  should be c le a r  th a t  K elsen*s c r i t i c s  have

sim ply m isunderstood h is  p o in t th a t  th e  Pure Theory, n o t law i t s e l f ,

i s  Pure. Ihe Pure Theory being concerned w ith  th e  form al le g a l

v a l id i ty  o f a system of norms can, by r ig o ro u s  use o f the  d i s t in c t io n

between the  two norm system s, avoid th i s  co n fu s io n . K elsen*s own

view of m orals, h is  e th ic a l  th eo ry , and the  r e la t io n  o f m orals to

law as system s w i l l  be d iscu ssed  l a t e r  in  c h ap te r  12. However, Ross

vo ices what may be a su sp ic io n  shared by o th e rs :  th a t  K elsen ach ieves
8l’p u r i ty  by banishment* making th e  th eo ry  devoid o f  ’s o c ia l  r e a l i ty * .

81 . A. Ross, On Law and J u s t i c e , 70, 339, c . f .  su p ra , no te  34.
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But t h i s  i s  only  a d m ittin g  th a t  the  Pure Theory i s  su c c e ss fu l in  i t s  

ta sk  -  which, i t  i s  suggested , has a  d i s t in c t iv e  c o n tr ib u tio n  to  make.

VI

Some c r i t ic is m s  o f what m ight be c a l le d  a ’s tru c tu ra l*  n a tu re  

w i l l  now be d e a l t  w ith . (The problem of the  ru le s  which make up 

the s t ru c tu re  w i l l  be d iscu ssed  in  r e s p e c t  of Dworkin in  c h ap te r  6 . )  

These a l l  r e l a t e  to  th e  a ttem p t to  view law as a  le g a l  system r a th e r  

than  th e  adherence to  a d is t in c t io n  between " is "  s ta tem en ts  and 

"ough ts". But, i t  w i l l  be seen th a t  th e se  have some b earin g  on the  

problem of m orals, fo r  i t  m ight be suggested  th a t  m o ra lity  e n te r s  

the  system a t  i t s  weak p o in ts  o r ren d e rs  the  s t ru c tu re  us ab le  when 

i t  would n o t o therw ise  be so .

The m ajor p o in t  th a t  c r i t i c s  make a g a in s t  th e  id e a  o f a le g a l

system i s  t h a t  norms c o n f l i c t ,  so th a t  law i s  n o t a  co h eren t system .
82This i s  a s s e r te d  in  v a rio u s  forms by Wilk and Friedmann, amongst 

o th e rs . K elsen*s view o f the  m a tte r i s  t h a t  norms ^  c o n f l i c t  and, 

i f  th e re  i s  no fu r th e r  norm re so lv in g  t h i s ,  i t  w i l l  p re s e n t the  

le g a l  system w ith  a dilemma. C le a rly  t h i s  w i l l  be seen as u n s a t i s 

fa c to ry  because, to  th e  l im ite d  e x te n t t h i s  o ccu rs , i t  w i l l  be p o s s ib le  

th a t  a s e c tio n  o f th e  le g a l  system can appear in  two ways. K elsen 

makes the  f u r th e r  im p o rtan t p o in t t h a t  t h i s  i s  a  c o n f l i c t  and n o t a 

c o n tra d ic t io n . Because norms are  n o t s u b je c t to  lo g ic ,  i t  i s  q u ite

82. K. W ilk, Law and th e  S ta te  as Pure Id e a s ; C r i t i c a l  Notes on the 
Basic Concepts o f K elsen*s Legal Philosophy, and sup ra , n o te  17,
2Ÿ3:
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p o ss ib le  th a t  both norms can be v a lid  a t  th e  same tim e; as such the  

Pure Theory i s  n o t c a l le d  upon to  decide  between them, b u t le av es  

i t s  re s o lu t io n  to  an a p p ro p ria te  a c t  o f d e ro g a tio n  o r to  a lo s s  o f 

e f f ic a c y  o f one o r  bo th . This i s  d i f f e r e n t  from a lo g ic a l  c o n tra 

d ic t io n ;  th a t  X i s  the  case  and X i s  n o t th e  case  canno t be 

re so lv ed  in  the  same fa sh io n . However, a lthough  both  norms a re  

v a l id ,  i t  i s  c le a r  t h a t  the  same behaviour cannot s a t i s f y  both ; bu t 

w h ils t  u n d e s ira b le , t h i s  i s  n o t a problem o f le g a l  th e o ry . K elsen*s 

developm ent o f t h i s  th e s i s  i s  d iscu ssed  in  c h a p te r  11.

The same p o in t about the  p o s s ib i l i t y  o f  c o n f l ic t in g  norms 

reap p ea rs  in  v a rio u s  g u is e s . For example, th e  p o s s i b i l i t y  o f emer

gency norms (seen above as a p o ss ib le  e n try  o f m o ra lity )  c o n f l ic t in g
0"%

i s  ra is e d  in  th i s  s p e c if ic  c o n te x t by A kzin. A lthough thi;s cannot 

be ru le d  o u t, i t  w i l l  norm ally  be the case  th a t  such a u x i l ia r y  norms 

a re  made so th a t  t h e i r  v a l id i ty  d e r iv e s  from e s ta b lis h e d  norms.

A more se r io u s  in s ta n c e  would be i f  two Grundnorros c o n f l ic te d ,  a
84p o s s ib i l i ty  envisaged by Lloyd. As has been seen , t h i s ,  in  the  

case o f a s t a t i c  system and a dynamic system , would mean th a t  the  two 

would merge. However, i f  two Grundnorms o f a  dynamic system  e x is te d  

and th u s  c o n f l ic te d ,  I  th in k  K elsen would want to  say  th a t  here  you 

have a s i tu a t io n  o f p o te n t ia l  or a c tu a l  C iv i l  War, and in  e f f e c t  two 

le g a l  system s s id e  by s id e . The most in te r e s t in g  case which i l l u s 

t r a t e s  th i s  i s  th a t  of Rhodesia which w i l l  be d iscu ssed  in  c h a p te r  10. 

In  th i s  in s ta n c e , K elsen*s d o c tr in e  was c i te d  fo r  id e o lo g ic a l  purposes

83 . B. Akzin, A n alysis  o f S ta te  and Law S tr u c tu re .

84. Supra, no te  24, 304, and su p ra , n o te  17, 278, 286, see a lso  
Raz*s c r i t ic i s m  d iscu ssed  in  c h a p te r  8 , p a r t  3> i n f r a .
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to  show th a t  a se p a ra te  le g a l  system e x is te d . This w il l  be d i s 

cussed in  more d e t a i l  in  c h ap te r  10. (Friedmann r a is e s  th e  f u r th e r  

in te r e s t in g  p o in t, th a t  t o t a l i t a r i a n  system s appear to  have dual 

system s of v a l id i ty ,  e .g .  the s ta t e  and th e  p a r ty .)

A problem i s  a lso  sa id  to  a r i s e  in  f in d in g  which norms a re  

v a l id .  Stone th in k s  th a t  the  Grundnorm i s  so m ysterious th a t  i t
85would be im possib le  to  d is c o v e r . However, because K elsen says the  

Grundnorm m erely says (o r i s  presupposed to  say) th a t  th e  c o n s t i tu t io n  

i s  v a l id  (ought to  be obeyed) t h i s  r e a l l y  le av e s  the  problem of d i s 

covering  the  c o n s t i tu t io n  in  the  sense of the  u lt im a te  a u th o r i ty .

In  some cases  i t  has been suggested  th i s  w i l l  n o t be easy  (e .g .

B r i t i s h  Commonwealth) b u t I  do n o t th in k  th a t  w i l l  be as m ysterious 

as Stone su g g es ts . Golding^^ r a i s e s  the  p o in t th a t  i t  may n o t always 

be p o ss ib le  to  see which norm i s  being a p p lie d . In  most cases  th i s  

should be obvious b u t, as was seen above, norms do have a frame o f 

meanings which the  Pure Theory can only  p o in t to .

The a c tu a l s ta tu s  o f the  Grundnorm as qu estio n ed  by S tone, has
87a lread y  been d e a l t  w ith . Much the  same p o in t i s  made by L undsted t

when, in  the  p ro cess  o f d ism iss in g  K elsen*s work as absurd , he c laim s

th a t  th e  Grundnorm i s  only  h y p o th e tic a l and th e re fo re  cannot e x p la in

any th ing  a t  a l l  I But K elsen i s  u s in g  the  term  h y p o th e tic a l  in  a
88very  K antian  sen se . This c r i t i c i s m  i s  on ly  evidence o f the  f a i lu r e

85 . Supra, no te  7 , 123.
86. M.P. Golding, K elsen and th e  Concept o f Legal System, 98 .

87 . A.V. L undsted t, Legal Thinking R evised , 403, c . f .  su p ra , no te  3I .

88. See su p ra , n o te  9 , 1137,
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of L undsted t, Hagerstrom , Stone and o th e rs  to  argue a t  th e  K antian  

b a s is .  In s te ad  o f doing th i s , t h e  world i s  seen e n t i r e ly  as f a c t s  

and any o th e r  view as absurd .

K elsen has never understood th a t  Ju risp ru d en ce  can 
be e x e rc ise d  e m p ir ic a lly  . . . The behaviour o f the  
in d iv id u a ls  as i t  a c tu a l ly  i s ,  i s  determ ined by laws 
o f n a tu re  accord ing  to  the  p r in c ip le  o f c a u s a l i ty  . . . 
Opposed to  th i s  K elsen p re d ic a te s  le g a l  * r e a l i ty *  . . . 
C onsequently the  su b je c t o f le g a l  sc ien ce  s h a l l  acco rd 
ing  to  K elsen  l i e  com pletely  o u ts id e  th e  n a tu ra l  r e a l i t y ,  
i . e .  the  world in  which we l iv e .° 9

I t  i s  c le a r  th a t  t h i s  i s  a complete m isunderstand ing . K elsen does 

n o t see the  com plete la c k  o f r e la t io n  th a t  he i s  accused o f , n o r 

does he deny th a t  a f a c tu a l  ( s o c io lo g ic a l)  s tu d y  o f  law i s  p o s s ib le ;  

indeed , as has been seen , he i s  anxious to  d is t in g u is h  t h a t  s tudy  

from h is  own. Moreover, the  im p l ic i t  id e n t i ty  o f *facts*  as the  

world in  which we l iv e  i s  an emotive appeal t ra d in g  on th e  am biguity  

o f the  term s employed. Much the  same i s  t ru e  o f R oss’s s ta tem en t

K elsen ’s p h ilo so p h ic a l ed u ca tio n  has s tag n a te d  in  
e a r ly  im pressions o f K antian  ph ilo sophy , o b so le te  
in  the  eyes o f  modern e m p ir ic is t  philosophy90

(y e t th i s  fo llow s a s ta tem en t th a t

K elsen ’s a t t i t u d e  towards the  problem o f value 
judgements i s  in  accordance w ith  th e  tre n d  in  modern 
an tim e tap h y s ica l philosophy91

I t  a lso  u n d e restim ates  e s s e n t ia l  c o n t in u i t ie s  between Kant and p o s i t iv is m ) .

89 . Supra, no te  8j ,  401. This may be taken  as an extrem e s ta tem en t 
o f Legal Realism .

90 . Supra, n o te  56, 565*

91 . Ib id .
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Hence, Ross b e lie v e s  th a t  d e sp ite  th e  im p o rtan t (even c e n tr a l )

ex cep tio n , K elsen*s p h ilo so p h ic a l b a s is  can be d ism issed , seem ingly

because o f i t s  la ck  o f t o t a l  commitment to  em piric ism , as r a th e r
92

narrow ly  conceived . As F inch c o r r e c t ly  p o in ts  o u t, i t  i s  th i s  

r e je c t io n  o f "m etaphysics" and th e re fo re  th e  K antian  b a s is  by the 

Scandinavian R e a l is ts  t h a t  causes t h e i r  m isunderstand ing  ( p r in c i 

p a l ly  in  the  n o tio n  th a t  the  world c o n s is ts  e n t i r e ly  of f a c ts  

m irro red  in  language e n t i r e ly  as d e s c r i p t i v e S u c h  a view i s  very

l ik e  th a t  o f W ittg e n s te in ’s*Tractatus,* a view re je c te d  by W ittgen-
93s te in  as f a l l i n g  p rey  to  a too  r ig i d  model o f how th in g s  a re .

Friedmanmand H art argue th a t  K elsen seems over-concerned  w ith  

co erc io n  in  law, p o in tin g  ou t t h a t  t h i s  i s  a b se n t in  la rg e  a re a s  o f

law. But, as has been seen, K elsen adopts t h i s  as d i s t in c t iv e  of

t I 94the  h i s to r i c a l  use o f the  word law . As Benn and P e te rs  p o in t o u t,

a san c tio n  i s  c h a r a c te r i s t i c  o f le g a l  system s, r a th e r  than  a l l  norms 

com prising them. In  any case , K elsen  does n o t e x c lu s iv e ly  r e ly  on 

i t  as a d e f in in g  c h a r a c te r i s t i c ,  no r does he over-em phasize c rim in a l 

law, m erely p o in tin g  o u t th a t  u l t im a te ly  a sa n c tio n  could be brought 

in to  p lay  i f  com pliance was n o t forthcom ing in ,  say , a c i v i l  c a se .

95The f in a l  c r i t ic i s m  comes again  from S tone, who c la im s th a t  

K elsen confused the  p ro p o s itio n s  o f  th e  Pure Theory w ith  le g a l  norms

92 . Supra, no te  29, 130-3.
93* See c h ap te r 8 , s e c tio n  2, i n f r a , and th e  co n c lu sio n  f o r  f u r th e r  

d isc u ss io n  o f t h i s  p o in t.
94 . S . I .  Benn and R .S. P e te rs , S o c ia l P r in c ip le s  and the  Democratic 

S ta te , 83 . For Friedmann on c o e rc io n , su p ra , no te  I 7 , 28Ù. P^r 
H art see c h ap te r  8 , s e c tio n  1 , i n f r a .

95. Supra, no te  7 , 102.
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them selves; thus c re a t in g  norms i t s e l f .  Stone f u r th e r  c laim s th a t  

K elsen thought t h a t  only  a j u r i s t  u s in g  the Pure Theory could  be sa id  

to  be doing h is  job  c o r r e c t ly .  S tone, however, does say th a t  K elsen 

has abandoned th i s  view . I  can f in d  no evidence fo r  t h i s  in  K elsen*s 

work, he e x p l i c i t ly  r e j e c t s  i t  in  the  Pure Theory and d en ies  th a t  

he changed h is  view, because he n ever h e ld  th a t  view in  the  f i r s t  

p la c e . (K elsen n a tu r a l ly  b e lie v es  h is  th eo ry  i s  c o r r e c t  and advocates 

i t ,  bu t he does n o t th in k  i t  i s  ex h au stiv e  o f p o s s i b i l i t i e s  o r should 

be adopted id e o lo g ic a l ly .)

VII

97Ross accuses K elsen o f f a l l i n g  p rey  to  id e o lo g ic a l  ten d en c ie s

by producing a d o c tr in e  o f le g a l  v a l id i t y  t h a t

i s  n o th in g  b u t an id e o lo g ic a l c loak  to  re in fo rc e  
the  e s ta b lis h e d  o rd e r, an unvanquished rem i
n iscen ce  o f n a tu ra l  law in  th e  pure th eo ry  o f law .

K elsen , however, m erely a s s e r t s  th a t  p o s i t iv e  law i s  law , bu t d i s 

tin g u ish e s  i t  from j u s t  law and th u s  canno t be accused o f a n a tu ra l  

law id eo lo g y . K elsen*s e x asp e ra tio n  a t  the  c r i t i c i s m  from a l l  id e o 

lo g ic a l  v iew poin ts i s  perhaps o f f s e t  by the  c irc u m s ta n tia l  evidence 

i t  p ro v id es  t h a t  i f  you a re  a tta ck e d  from a l l  p o in ts  o f the  p o l i t i c a l  

spectrum , then  i t  i s  u n lik e ly  th a t  you a re  th e  s e rv a n t of one. R oss’s 

s p e c if ic  p o in t i s  m isconceived because th e  Pure Theory does n o t r e in 

fo rce  th e  e s ta b lis h e d  o rd e r; i t  m erely  says t h a t  i t  i s  l e g a l ly  v a l id

96 . Supra, no te  9s 1133-5•
97 . Supra, no te  56, 564.
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w h ils t  sharply d istin g u ish in g  th is  from i t s  moral worth, thus 

leaving e n t ir e ly  open the question o f whether a le g a l system i s  

good or Ju st. This cannot thus be a sa n c t if ic a t io n  o f the sta tu s  

quo, fo r  any a lte r n a tiv e  would be v a lid  i f  s im ila r ly  e f fe c t iv e  -  

in  purely le g a l terms there i s  no ground fo r  preference. As a 

moral r e la t iv i s t ,  he i s  c lea r  th at a given le g a l system w i l l  be
98bad as w ell as good, depending on the  moral p o in t o f view . What 

he sees as s e r io u s ly  m islead ing  i s  th e  a ttem p t to  en cap su la te  the  

moral view as a c r i t e r io n  o f what i s  law . This he sees  as norm ally  

s a n c tify in g  le g a l  o rd e rs  w ith  th e  w eight o f moral a u th o r i ty ,  i t  i s  

p re c is e ly  th i s  th a t  he i s  a g a in s t .  This i s  only  to  recogn ize  hard  

f a c t s .  The Nazi le g a l  o rd e r was v a l id ,  b u t u t t e r l y  immoral, no 

c o n tra d ic t io n  i s  invo lved  h e re . Indeed , having  su ffe re d  a t  the  

hands of th e  N azis on account o f h is  Jew ish  o r ig in ,  K elsen m ight 

be fo rg iv en  fo r  ru l in g  o u t Nazi law in  the  s ty le  o f n a tu ra l  law 

th eo ry . And, indeed , h is  p re fe ren ce  f o r  dem ocratic  governments m ight 

have been allow ed to  sway him in to  a more e v a lu a tiv e  th eo ry  a llow ing

98 . K elsen does adm it th a t  re la t iv is m  has a  m oral c o u n te rp a r t in  
to le ra n c e , sup ra , n o te  59, 23 . A lso , the  p re fe re n ce  fo r  demo
c racy  as p ro v id in g  a co n tex t fo r  sc ien ce  i s  ad m itted , i b i d . ,
24. See a lso  K elsen*s re p ly  to  Brunner who says t h a t  th e  
t o t a l i t a r i a n  s t a t e  i s  ’ the  in e lu c ta b le  consequence* of *a 
p o s itiv ism  void  o f f a i t h  and in im ic a l to  m etaphysics and r e l i 
g ion*, i b i d . ,  fo o tn o te  20. K elsen*s Pure Theory was debated  
from the  M arx ist p o in t o f view in  th e  G eorgian Conference on 
Law (1930) , where c e r ta in  S o v ie t j u r i s t s  were c r i t i c i s e d  fo r  
p rop ag a tin g  K elsen*s th eo ry , *a ty p ic a l  f a s c i s t  id eo logy  o f the  
decaying b o u rg e o is * . N a n e ish v ili r e je c te d  t h i s  view, c la im ing  
th a t  the  c r i t i c s  had n o t read  K elsen and s p e c i f i c a l ly  p o in tin g  
to  K elsen*s Foundations o f Democracy as q u ite  com patib le w ith  
a M arx ist in te r p r e ta t io n  of law . D. Lloyd, In tro d u c tio n  to  
Ju risp ru d e n ce , 3 rd . ed n ., 667- 67I .  S tone, su p ra , n o te  7 , 121, 
s p e c i f ic a l ly  r e j e c t s  id e o lo g ic a l a cc u sa tio n s  le v e l le d  a t  
K elsen*s work.
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condemnation o f non-dem ocratic form s. H is marked p re fe re n ce  fo r  an 

in te r n a t io n a l  system to  sub o rd in a te  th e  s t a t e  m ight a lso  have clouded 

h is  a s s e r t io n  th a t  s ta te s*  le g a l  system s a re  a l l  v a l id .  That K elsen 

d id  none of th ese  th in g s  seems to  be a mark o f i n t e l l e c t u a l  in te g r i t y  

r a th e r  than  id e o lo g ic a l pandering . Indeed, i f  K elsen was so anxious 

to  p rov ide  an id e o lo g ic a l c lo ak  fo r  th e  e s ta b lis h e d  o rd e r , i t  i s  

s u rp r is in g  th a t  he devoted so much e f f o r t  to  exposing th e o r ie s  th a t  

d id  j u s t  t h a t .

V III

Some o f K elsen*s a n t i - id e o lo g ic a l  work, h is  *demythologizing* 

as E b en ste in  p u ts  i t ,  can be seen in  h is  th eo ry  in  i t s  p o l i t i c a l  

a p p lic a t io n s .

A lthough K elsen has co n trib u te d  a wide range of work in  the  

sphere o f p o l i t i c a l  sc ien ce  and so c io lo g y , i t  would be f a i r  to  say 

th a t  here  h is  work i s  d i f f i c u l t  to  d is a s s o c ia te  from h is  c e n tr a l  

concern w ith  law . However, an o u tl in e  o f the  most in te r e s t in g  ram i

f ic a t io n s  th a t  the  Pure Theory has fo r  p o l i t i c a l  th eo ry  can be g iven . 

These may n o t be o r ig in a l ,  as such, b u t th ey  a re  p a r t  of a  co h eren t 

a ttem p t a t  a n a ly s is  which i l l u s t r a t e s  i t s  c r i t i c a l  u se .

* Ju s tic e  i s  an i r r a t i o n a l  id ea* .^ ^  By t h i s  K elsen means th a t  

ju s t i c e  i s  r e l a t i v e ,  i t  i s  n o t embodied by the  le g a l  system a lthough

99. Supra, note 59, 21.
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from some p o in ts  o f view i t  may seem so . Nor, because o f i t s  

r e la t iv is m , can i t  be used as an a b so lu te  s tan d a rd  to  p ass  judgement 

on le g a l  system s. A lthough ju s t i c e  may be form al by some accounts 

fo r  example "g iv ing  each h is  due* o r " t r e a t in g  l ik e  cases  a lik e*  

to  K elsen th e se , to  be o p e ra tiv e , need a d e f in i t io n  o f "due* o r 

what i s  to  count as "like*  and i t  i s  here  t h a t  one*s r e l a t iv e  moral 

o r indeed p o l i t i c a l  s tan d p o in t e n te r s .  Hence th e  p u r s u i t  o f j u s t 

ic e  w i l l  be the  p u r s u i t  o f someone*s id e a  o f ju s t i c e  i f  i t  i s  to  

mean any th ing  a t  a l l .

The id e n t i f i c a t io n  o f law and s t a t e .  P u lle r^ ^ ^  claim s th a t  

th i s  " id e n t i ty  o f law and s ta t e  . . . ( i s )  the  u lt im a te  re d u c tio  

ad absurd tun o f the  p o s i t i v i s t  p o in t  o f view*. K elsen , however, 

b e lie v e s  the  only  way to  s a t i s f a c t o r i l y  id e n t i f y  the  s t a t e  i s  to  say 

th a t  i t  i s  the  le g a l  system . Norm ally, he th in k s , i t  i s  u su a l to  

th in k  o f the  s ta t e  and law as se p a ra te  e n t i t i e s ;  the  id e a  being 

th a t  a s t a t e  i s  a community and law th e  o rd e r  o f th a t  community.

But to  K elsen the  v e ry  concept o f the s t a t e  as a community i s  

s e r io u s ly  m islead in g . This i s  e s p e c ia l ly  so when a community i s  

de fin ed  as th e  ex p ress io n  o f "common i n t e r e s t s " ,  to  p re s e n t them 

as such i s  to  the  id e o lo g ic a l  advantage o f those  in  whose preponder

a n t i n t e r e s t  th e  communities a re  e s ta b lis h e d ;  f o r  i n t e r e s t s  a f t e r  

a l l  c o n f l i c t . T h e  s t a t e ,  th e re fo re , m asquerades as th e  community 

when in  f a c t  th e re  a re  sim ply a c o l le c t io n  of c o n f l ic t in g  i n t e r e s t s ,  

whose consen t i s  assumed. The c o r r e c t  d e f in i t io n  o f such community 

i s  th a t  o f the  e x is te n c e  o f s p e c if ic  r e la t io n s  between in d iv id u a ls .  

I f  th e se  r e la t io n s  a re  governed by law th en , g ran ted  a system of

100. F u l l e r ,  The M ora lity  o f Law, 236 .

101. Supra, n o te  8 , 379, sup ra , n o te  I 3 , 284-319, c . f .  s u p ^ ,  n o te  37, 
181- 201 .
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v a lid ity ,  th is  w i l l  co n stitu te  a s ta te .  The , fa ilu r e  to  grasp 

the s ta te  as a le g a l order, Kelsen b e lie v e s , leads to  a tendency to  

p erson ify  the s ta te  in  some degree (something very common in  

in tern a tio n a l r e la t io n s  as w il l  be seen in  a la te r  ch ap ter). What 

should rep lace th is  i s  the concept o f the s ta te  organs as comprising 

in d iv id u a ls  actin g  in  a le g a l r e la t io n sh ip . One o f the worst r e su lts  

of the separation o f law and s ta te  i s  the idea o f the "rule o f law", 

the idea  th at the s ta te  i t s e l f  i s  a person, as are i t s  su b jec ts , and 

i s  thus su b ject to  the law i t s e l f .  This has the convenient ro le  

of showing the s ta te  as a power th at i s  always r ig h t sin ce  i t s e l f  

crea tes the very law which i t  a lle g e d ly  obeys.' A ltern a tiv e ly , the 

s ta te  i s  seen as the im partial arb iter  bound by law s. Thus, the 

ru le o f law i s  not what i t  claim s to be.

102No separation o f Public and Private Law. Because a l l  law 

i s  public law, the only d is t in c t io n  th at can be made for  private  

law i s  th at i t  forms q. further stage in  the le g a l system . The 

doctrine o f Public and Private law, Kelsen th inks, has exercised  a 

strong in flu en ce in  some le g a l systems because o f i t s  id e o lo g ic a l u se . 

I t  seems to guarantee an area th at i s  "non -politica l*  and a l im it  on 

the s ta te .  I t  a lso  pretends to be concerned w ith property r ig h ts , 

rather than p o l i t i c a l  r ig h ts  which are the domination o f men over 

men. R eally , however, property r ig h ts  are nothing e ls e  than a 

p articu lar  form o f p o l i t i c a l  r ig h ts  which may seem to  have a l e s s  

objectionable character.

102. Supra, note 13, 280-4, c . f .  supra, note 37, 201-206.
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There are no c o n stitu tio n a l r ig h ts  or any r ig h ts  outsid e the 

law . C on stitu tion a l r ig h ts  do n o t, as i t  may appear, impose o b lig a 

t io n s  on the s ta te , because they too are not u ltim a te , but are part 

o f the s ta te . What they ^  mean i s  th a t there i s  a sp e c ia l procedure 

fo r  th e ir  annulment or fo r  th e ir  change. The idea  th a t there are 

r ig h ts  aga in st law i s  s im ila r ly  an i l lu s io n  i f  these are thought to  

have le g a l fo rce . There can be no le g a l r ig h t which i s  prior t o , . 

or in  any way independent o f , the s ta te .

In the above, I have summarized, I hope accu rately , some o f  

K elsen"s theory in  i t s  p o l i t i c a l  im p lica tio n s. I think the d esire  

to  expose ideology i s  r ea d ily  apparent.

In the foregoing I  have tr ie d  to demonstrate th a t c r it ic ism s  

made o f the Pure Theory f a i l ,  i f  taken on th e ir  sta ted  le v e l ,  because 

they f a i l  to understand what they are c r i t i c i s in g .  This i s  d ou b tless  

due to  th e ir  fa ilu r e  to tack le  i t s  fundamental assumptions and above 

a l l ,  the in s is te n c e  on the is -o u g h t d is t in c t io n  which, because not 

answered by c r i t i c s ,  proves a devastatin g  weapon in  defence o f the 

Pure Theory. In s ta t in g  these c r it ic ism s , I have had to  gen era lize  

them somewhat to avoid the ex cessiv e  len gth  th a t the statem ents o f  

each in d iv id u a l c r i t i c  would e n t a i l .  N everth eless, I  would claim  

th a t these have represented f a ir ly  for  two reasons. F ir s t ly ,  because 

th ese c r it ic ism s  are m ostly asserted  rather than argued in  any depth. 

Stone being the only one who could claim  to have produced a "critiqu e* . 

Secondly, because the c r it ic ism s  have assumed a f a ir ly  standard form, 

presumably because they have sim ply been adopted by su ccessive  w riters
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w ith  l i t t l e  change or qu estion . N aturally  the p o in ts  d iscussed  here 

only claim  to be those o f major s ig n ifica n ce  and no claim  to  meet 

a l l  p o ss ib le  c r it ic ism  i s  made. Indeed, I have concentrated on 

those produced from w ith in  the f ie ld  o f jurisprudence.

The statem ents o f K elsen*s work can be taken as meeting th ese . As 

Gide put i t ,  " it has a l l  been said  before; but, because no-one 

l i s t e n s ,  i t  must gill be sa id  again". Since K elsen i s  ra re ly  drawn 

in to  s p e c if ic  refu ta tio n s  o f c r i t i c s ,  i t  would be a p ity  to lo se  

the p o s itio n  by d e fa u lt . I b e lie v e , th erefore , th a t Laski^^^ was 

co rrect to  see i t  as "unanswerable", granted i t s  presu p p osition s.

1 0 3 . Supra, note 2,
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In the fo llow in g  two chapters, the problems ra ised  in  th is  

chapter are d iscussed  in  greater d e t a i l .  In defending the Pure 

Theory, c r it ic ism s  were d e a lt  w ith  as stru ctu ra l or as question ing  

the separation of law and m orals. These problems have been a t the 

core of two major debates in  le g a l  theory. The f i r s t  developed from 

Dworkin*s a r t ic le ,  *I s  law a system o f r u le s? *, the second from 

F u ller*s book the "M orality o f Law* and other w ritin gs o f F u lle r .

In both cases the spokesman fo r  p o s i t iv i s t  le g a l theory was Hart. 

Kelsen did not p a r tic ip a te  in  e ith e r  debate. N everth eless, i t  i s  

important th at these debates should rece ive  f u l l  scru tin y  fo r , i f  

the a n t i - p o s i t iv i s t  th e s is  in  e ith e r  case were upheld, the conse

quences fo r  Kelsen"s theory would be most ser io u s . Although Kelsen"s 

work did not figu re  o ften  in  these debates, i t  w i l l  be seen th at he 

shares, i s  indeed committed to , the p o s i t iv i s t  theses under ch a llen ge. 

Rather than re ly in g  on presuming to supply a K elsenian argument, 

re lia n ce  w il l  be placed on showing the incoherence o f both challenges  

(hence attack ing the ch a llen gers, rather than defending Kelsen as 

in  th is  chapter). These two chapters d ea lin g  w ith the debates form 

a tr ilo g y  w ith the chapter on Hartfe version  o f p o s i t iv i s t  le g a l theory. 

There c r it ic ism s  o f Kelsen"s theory from w ith in  p o sitiv ism  are d e a lt  

w ith . I t  w il l  be suggested th a t such c r it ic ism s  do not share a l l  

the usual misunderstandings of Kelsen"s theory and, as such, carry  

greater w eight. N evertheless, gen era lly  speaking, the more construc

t iv e  s id e  o f Hart"s theory w i l l  be examined and, where i t  goes beyond 

th at o f K elsen, reasons w il l  be given fo r  p referrin g  the K elsenian  

theory. In th is  con tex t, th erefore , the th ird  major debate in  con

temporary le g a l theory w i l l  be d e a lt  w ith -  the debate about Hart"s 

"Concept o f Law"•
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As a r e s u l t  o f th ese  c h a p te rs , K elsen*s th e o ry  w i l l  be v in d ic a 

ted  in  the  c o n tex t o f the  m ajor d eb a te s  in  c u r re n t  le g a l  th eo ry .

As such, the  co n tin u in g  re levance  and c o rre c tn e s s  o f the  Pure Theory 

w il l  be dem onstrated .
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C hapter 6 

Dworkin and P o s itiv ism

One o f the  major deb a tes  o f re c e n t y e a rs , which ch a llen g es  a 

c e n t r a l  p o s i t i v i s t  p o s i t io n , has been i n i t i a t e d  by Dworkin in  a 

s e r ie s  o f a r t i c l e s ,  Ĵ u d ic ia l  D is c re t io n * ( I 963) ,  "S o c ia l Rules and 

Legal Theory" (1972), "Hard C ases" (1975) and, most im p o rtan tly , "i s  

Law a System o f R u les?" ( I 967) .  Dworkin has d ire c te d  h is  c r i t ic i s m  

p r im a r i ly  a t  the  le g a l  th eo ry  o f H art b u t, as Dworkin makes c le a r ,  

t h i s  i s  on ly  h is  major example. He says

I  want to make a general attack  on p o sitiv ism , 
and I sh a ll use H.L.A. Hart"s version  as a 
ta r g e t, when a p a rticu lar  ta rg et i s  needed.1

In resp ect o f the p o s i t iv i s t  p o s itio n  th at Dworkin i s  a ttack in g , i t  

w il l  soon become c lea r  th at Kelsen i s  as much a ta rg e t, in  th at the 

p oin ts challenged are e s s e n t ia l ly  as much those of Kelsen as o f Hart. 

To th is  a s l ig h t  q u a lif ic a tio n  should be added: because Hart appears

more vulnerable in  o ffer in g  a more elaborate version  of ju d ic ia l d i s 

c re tio n , on wnich the argument cen tres , and s ta te s  i t  in  a manner th at 

seems to  allow  more c r it ic ism .

At f i r s t  i t  might appear th at any ch allenge to the concept of 

ru les  as forming a le g a l system (as made by Dworkin) would be avoided 

by K elsen . A fter  a l l ,  Kelsen adopts the notion  o f norms as the basic  

elem ents o f the le g a l system. Kelsen d is tin g u ish e s  norms from ru les

1. R. Dworkin, I s  Law a System o f Rules?, 4-3.
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in  order to mark the d ifferen ce  between the normative elem ents of 

a le g a l system (a norm) and the d escr ip tio n  of these elem ents (a 

r u le ) . Once th is  i s  made c le a r  i t  i s  obvious th at K elsen 's norm 

i s  e s s e n t ia l ly  Hart"s ru le , both being normative components o f law. 

A ctu ally , in  pu rsu it o f c la r i ty ,  K elsen*s tra n s la tio n  o f R echtssatz  

as *rule* r e s t r ic t s  the E nglish  term to an unfam iliar and confusing  

usage. K elsen*s choice o f term inology i s  hence rather unfortunate.

From th is  i t  should not be in ferred  th at a norm i s  equ ivalen t in  a l l  

resp ects  to  a ru le  as used by Hart, for  c le a r ly  as cen tra l notions  

thes&would imply that there was l i t t l e  to choose between the two 

th eo r ie s . N everth eless, with these q u a lif ic a t io n s , both are equi

va len t in  resp ec t o f Dworkin * s case and th erefore equally  to be 

defended. Where K elsen*s theory leads to a d is t in c t iv e  rep ly , th is  

w ill  be emphasised. As the leading contemporary p o s i t iv i s t s ,  by 

refu tin g  the c r it ic ism  aga in st Hart and Kelsen, th is  w i l l  be taken 

as v in d ica tin g  p o sitiv ism  as such. In the case o f Austin and Ben- 

tham, th is  i s  not argued here -  but there can be l i t t l e  doubt that 

Dworkin*s a ttack  could be refuted  in  resp ect o f these non-rule  

th eor ies as fa r  as i t  has any bearing on them. As Dworkin i s  exclu 

s iv e ly  concerned w ith ru les  i t  should be taken th at he i s  not concerned 

with e a r lie r  p o s itiv ism .

Law as a system o f ru les -  Dworkin * s challenge

Hart*s theory w il l  f i r s t  be o u tlin ed . Hart e lab orates h is  theory  

p a rtly  to meet the case presented by American Realism and by the "rule
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scep tics*  in  p a r ticu la r . The extreme case would be represented  

by Llewellyn in  the oft-quoted  passages from the * Bramble Bush* 

(ta lk in g  about le g a l o f f i c ia l s )

What these o f f i c ia l s  do about d isp u tes i s  to  
my mind the law i t s e l f . 2

. . . r u le s , in  a l l  o f t h is ,  are important to  you 
as far as they help you see or p red ict what judges 
w il l  do or so far as they help you get judges to  
do something. That i s  th e ir  importance. That i s  
a l l  th e ir  importance, except as p retty  p la y th in g s.2

I f  ru les  were r e s u lt s ,  there would be l i t t l e  need 
for lawyers.^

I t  should be made c lea r  th at th ese passages are quoted out of 

context (as they normally are) and are, in  them selves, unrepresenta

t iv e  of L lew ellyn 's whole theory^ (as he la te r  p rotested ) -  and are 

in  h is  own in im itab le  s t y le .  Yet they do rep resen t, in  extreme, the 

R e a lis t  approach, which i s  to  look a t what courts a c tu a lly  do, rather  

than what the ru les  say they ought to do. This approach i s  designed  

to a tta in  p r e d ic ta b ility  o f d ec isio n  in  cou rts . Hart argues aga in st 

th is  approach in  general

R ule-scepticism  has a ser iou s claim  on our a tten tio n , 
but only as a theory o f the fu nction  o f ru les  in  
ju d ic ia l  d ec is io n .^

The r u le -sce p tic  i s .  Hart b e lie v e s , a "disappointed ab so lu tist"  in  

the sense th at he r e a l is e s  th at the "formalist" case f a i l s  on the

2. K. L lew ellyn, The Bramble Bush, 12, see a lso  E.H. T ay lo r, H a r t 's  
Concept o f Law in  the  P e rsp ec tiv e  o f American Legal R ealism .

3 . I b id . ,  14.

4. I b id . ,  18.
5 . For a d e f in i t iv e  survey  see W. Twining, K arl L lew ellyn and the 

R e a l is t  Movement.
6 . H a rt, The Concept o f Law, 135, (my em phasis).
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grounds th a t  ru le s  a re  in h e re n tly  "open tex tu red "  and so do n o t 

c a r ry  a de term in a te  sense in  them, b u t always re q u ire  in te r p r e ta t io n
7

which i s  non -au to m atic . The s c e p tic  goes to  th e  o th e r  extrem e which 

re le g a te s  ru le s  to  the  s ta tu s  o f m erely one f a c to r  in  in f lu e n c in g  

ju d ic ia l  d e c is io n  as p a r t  o f the g en era l s tudy  o f ju d ic i a l  behaviour. 

H art argues th a t  g e n e ra lly  th i s  cannot be c o r r e c t ,  fo r  judges d o n 't  

p re d ic t  t h e i r  own behav iour. This i s  p a r t  o f the  consequence of 

Realism  in  denying the  " in te rn a l  asp ec t"  of r u le s .  H a r t 's  p o in t i s  

brought ou t in  h is  analogy o f a game o f "S c o re r 's  D is c re tio n " ,^  in  

which the  ru le  i s  w hatever the Scorer says i t  i s .  H art in v i te s  the  

R e a l is t  to  adm it th a t  t h i s  i s  u n lik e  normal games and th a t  the  

analogy ho lds fo r  law . In  S c o re r 's  D is c re tio n , i t  i s  q u ite  sense

le s s  to  t a lk  in  term s of a c o r re c t  o r in c o r r e c t  d e c is io n  (o r even 

how one i s  b e t te r  than a n o th e r) , because th e re  i s  no lo n g er any 

c r i t e r io n  by which th i s  may be judged. Now th i s  might seem to  be 

the  case in  law. H art a rg u es, because f i n a l i t y  i s  being confused 

w ith  i n f a l l i b i l i t y .  In  f a c t ,  as in  a game, a judge can be wrong 

and make m istakes y e t, u n le ss  th ese  occurrences do n o t become f r e 

quent, t h i s  does n o t d e s tro y  the ru le  - y e t fo r  p r a c t ic a l  re a so n s , 

the  p ro cess  o f appeal must s top  somewhere. A f u r th e r  c o n s id e ra tio n  

a r i s e s  i f  the  a t t i tu d e  o f the  p la y e rs  in  the  game i s  co n sid e red ; they  

too c i t e  the r u le s ,  bu t th ese  a re  u n o f f ic ia l  a p p lic a t io n s , r a th e r  than  

p re d ic tio n s  of sco rin g  behav iour. This i s  o f g r e a te r  im portance in  the 

case o f law where, by analogy, every  c i t i z e n  has to  guide h im se lf by 

the r u le s .  C le a r ly , th i s  i s  n o t p o ss ib le  i f  he i s  r e a l l y  engaged on a

7 . I b id . ,  c h ap te r  V II, e sp . 135, echoing J .  D ickinson, Legal R ules: 
T heir Function  in  the  P rocess o f D ecis io n , 835-8.

8 . I b i d . ,  138- 144 .
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a massive p red ic tiv e  en terp r ise , "Die strength  o f H art's argument 

need not be considered for  present purposes as Dworkin accepts most 

of the case aga inst Realism as advanced by Hart.^ Dworkin' s ta rget  

i s  rather the area in  which Hart accepts Realism, th at i s ;  in  the 

area of J u d ic ia l d isc re tio n .

H art's arguments leave us somewhere between the fo rm a list (r u le s , 

with no true d iscre tio n ) and the scep tic  (d isc r e tio n , with no true 

r u le s ) . How can a le g a l system accommodate both ru les  and d iscretion ?  

In h is  in f lu e n t ia l  a r t ic le  ' P ositiv ism  and the Separation o f Law and 

Morals' ,  Hart exp la ins h is  answer with the example o f a ru le  forbidding  

v e h ic le s  in  a park. Clearly,  in  normal circum stances, th is  would 

occasion l i t t l e  d i f f i c u l t y  in  in terp re ta tio n . There i s  a core o f 

s e t t le d  meaning, a r is in g  in  th is  case simply from language. (Hart 

should not be taken as b e liev in g  a l l  problems are Just l in g u is t ic ,  

based on the in terp reta tio n  o f a key word, e t c . ) .  However, there 

are bound to be some cases where the a p p lic a b ility  o f the ru le i s  

not c le a r . Take the word 'v e h ic le ' .  Do r o lle r -sk a te s  c o n stitu te  a 

'v e h ic le '?  These cases may be uncommon, but they cannot be ruled out 

in  advance. I t  fo llow s th at there i s  no simply deductive d ec is io n  

process, y e t normally there i s  no great problem of in terp re ta tio n .

These cases Hart terms the 'penumbra*. The mistake o f Realism i s  to  

take the untypical as standard (something not unrelated to the concen

tra tio n  on court s* d ec is io n s  where, by v ir tu e  o f there being a case .

9. R. Dworkin, J u d ic ia l  D isc re tio n , 626, 'P ro fe s s o r  H art in  h is  
re c e n t book . . . p ro v ides what seems to  me a p e rsu as iv e  answer 
to  the  r a d ic a l  argum ent' ( i . e .  o f R ealism ). Dworkin goes on to  
su pport H a r t 's  d isc u ss io n  o f 'S c o r e r 's  D is c re t io n ' (see  c h ap te r  
8 , s e c tio n  1, i n f r a ) .

10. H art, P o s itiv ism  and the  S ep ara tio n  of Law and M orals, 22-3 .
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there may be no c lea r  cu t in ter p r e ta tio n ). The mistake of formalism  

would be to take the standard as the whole (om itting the d i f f i c u l t  

c a se s ) .

Dworkin summarizes H art's theory as being the claim  th at there  

i s  a mass o f s e t t le d  ru les with occasional 'hard ca ses' where ju d ic ia l  

d isc re tio n  i s  required . H art's language might suggest th is  but, as 

w ill  be seen , th is  o v ers im p lifie s  H art's p o in t w ith unfortunate conse

quences. To t h is ,  Dworkin adds what he con sid ers, with good reason, 

to be two further p o s i t iv i s t  p r in c ip les :  f i r s t ,  the ru le s  th at com

p rise  the le g a l system derive th e ir  v a l id ity  from a common source - 

a Grundnorm or Rule of Recognition -  which provides the means of  

id e n tify in g  them as le g a l ,  as opposed to moral, r u le s . Secondly, the 

p o s i t iv i s t  theory exp la in s le g a l o b lig a tio n  in  terms o f a v a lid  ru le , 

such th a t one i s  ob ligated  i f  there i s  a ru le covering one's behaviour 

(e ith er  by requiring, perm itting or forbidding i t ) . ^ ^

12Dworkin's case aga in st p ositiv ism  can now be s ta te d . Dworkin 

claim s th at p o sitiv ism  cannot adhere to the three p oin ts together ( i . e .  

d isc r e tio n , ru les  derived from a Grundnorm and rule-based le g a l o b lig a 

t io n ) .  The basic fa u lt ,  Dworkin b e lie v e s , l i e s  in  the re lia n ce  on r u le s .  

The cen tra l question i s ,  as the t i t l e  o f h is  a r t ic le  su ggests , i s  law a 

system o f rules? Dworkin' s answer, however, i s  not as ra d ica l as th is  

question might su ggest. Dworkin does not deny th at le g a l systems 

c o n s is t  o f ru le s , but rather w ishes to add to r u le s , so th at they are

11. Supra, note 1, 38 -9 .
12. I b id .,  64.
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n o t the  so le  components of le g a l  system s. Dw orkin's answer to  h is  

own q u e s tio n  would thus be a q u a l i f ie d  ' y e s ' .  To r u le s ,  Dworkin 

w ishes to  add p r in c ip le s  by which he means 'p r in c ip le s ,  p o l ic ie s  

and o th e r s o r t s  of s t a n d a r d s w h i c h  o p e ra te  when the  ru le s  'ru n  

o u t ' .  This i s  the  case in  'h a rd  c a s e s ' where they  determ ine J u d ic ia l  

d e c is io n  in  th e  absence of r u le s .  Dworkin, th e re fo re , w ishes to  

exclude even th e  l im ite d  a re a  o f Realism  adm itted  by H art in  the  

e x e rc is e  o f  J u d ic ia l  d is c r e t io n .

'Hard c a s e s ',  where p r in c ip le s  come in to  p la y , Dworkin su g g es ts , 

occur when r u le s  a re  in a p p lic a b le . I n i t i a l l y ,  Dworkin suggested  th a t  

t h i s  i s  the  case s  when (1) a c o u r t  o v e rru le s  a 'te x tb o o k ' r u le ,

(2 )a ru le  i s  ambiguous and i t s  a p p lic a t io n  co rre sp o n d in g ly  u n c e r ta in ,

(3) two r u le s  app ly  in  the  same c ase , (4) th e re  i s  no re le v a n t  r u le ,  

so one has to  be c re a te d , (5) the  ru le  in c lu d e s  vague term s l ik e  

'r e a s o n a b le ',  e tc .^ ^  However, Dworkin in  h is  main a r t i c l e  r e f e r s  

to  th ese  case s  as sim ply where ru le s  'ru n  o u t ' .  D w orkin's concept 

o f 'h a rd  c a s e s ' w i l l  be challenged  l a t e r .  For the  p re s e n t, i t  i s  

s u f f i c i e n t  to  n o te  th a t  t h i s  i s  a concep t a t t r ib u te d  to  p o s itiv ism  

(and H art in  p a r t ic u la r )  by Dworkin. H a rt m erely r e fe r re d  to  'p ro b 

lems o f th e  penumbra' (su g g estin g  (2) above).

Dworkin charges p o s itiv ism  w ith  e x c lu s iv e  r e l ia n c e  on r u le s ,  to  

th e  n e g le c t  o f p r in c ip le s .  The q u es tio n s  th e re fo re  a r i s e  as 'w hat 

a re  p r in c ip le s ? ' and 'how a re  they  d is tin g u is h e d  from r u l e s ? ' .  Dworkin' s

13. I b id . ,  43.
14. Supra, n o te  9 , 627.
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th e s is  can be given by ex ten sive  quotation from the relevan t passages, 

where he r e la te s  the d is t in c t io n  to  the two examples o f  *hard cases*  

that he o ffer s :

My immediate purpose, i s  to  d is t in g u ish  p r in c ip le s  
in  the generic sense from r u le s , and I sh a ll s ta r t  by 
c o lle c t in g  some examples of the former. Ihe examples 
I o ffe r  are chosen haphazardly; almost any case in  
a law school casebook would provide examples th at  
would serve as w e ll. In I 889 a New York cou rt, in  
the famous case o f Riggs v . Palmer, had to  decide  
whether an h e ir  named in  the w i l l  o f h is  grandfather 
could in h e r it  under th a t w i l l ,  even though he had 
murdered h is  grandfather to do so . Ihe court began 
i t s  reasoning w ith th is  admission: *It i s  qu ite
true that s ta tu tes  regu la tin g  the making, proof and 
e f f e c t  o f w i l l s ,  and the devolution  o f property, i f  
l i t e r a l l y  construed, and i f  th e ir  force and e f f e c t  
can in  no way and under no circum stances be con tro lled  
or m odified, g ive th is  property to the murderer.; But 
the court continued to note th a t * a ll laws as w e ll as 
a l l  con tracts may be co n tro lled  in  th e ir  operation and 
e f f e c t  by general, fundamental maxims of the common law.
No one sh a ll be perm itted to p r o f it  by h is  own fraud, 
or to take advantage o f h is  own wrong, or to found any 
claim  upon h is  own in iq u ity , or to acquire property  
by h is  own crim e.' The murderer did not rece iv e  h is  
in h eritan ce.

In i 960, a New Jersey  court was faced in  Henningsen v. 
Bloomfield Motors In c . w ith the important question  of 
whether (or how much)an automobile manufacturer may 
l im it  h is  l i a b i l i t y  in  case the automobile i s  d e fe c t iv e . 
Henningsen had bought a car, and signed a contract which 
sa id  th at the manufacturer's l i a b i l i t y  for  d e fe c ts  was 
lim ited  to 'making good' d e fe c tiv e  parts -  ' t h is  warranty 
being exp ressly  in  l ie u  o f a l l  other w arranties, o b lig a 
tio n s  or l i a b i l i t i e s ' .  Henningsen argued th a t, a t  le a s t  
in  the circum stances o f h is  ca se , the manufacturer ought 
not to  be protected  by th is  lim ita t io n , and ought to be 
l ia b le  fo r  the medical and other expenses o f persons 
injured in  a crash. He was not able to  p o in t to  any 
s ta tu te , or to  an e sta b lish ed  ru le  o f law, th at prevented 
the manufacturer from standing on the con tract. The court 
n everth eless  agreed w ith Henningsen. At various poin ts in  
the co u r t's  argument the fo llow in g  appeals to  standards 
are made: (a) ' (w)e must keep in  mind the general p r in c ip le
th a t, in  the absence o f fraud, one who does not choose to  
read a contract before s ign in g  i t  cannot la te r  r e lie v e  
him self of i t s  burdens', (b) 'in  applying the p r in c ip le , 
the basic ten e t of freedom o f competent p a r tie s  to contract
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i s  a fa c to r  of importance,* (c) 'Freedom of contract 
i s  not such an immutable doctrine as to  admit o f no 
q u a lif ic a t io n  in  the area in  which we are concerned.' 
(d) 'in  a so c ie ty  such as ours, where the automobile 
i s  a common and necessary adjunct o f d a ily  l i f e ,  and 
where i t s  use i s  so fraught with danger to the d river, 
passengers and the p u b lic , the manufacturer i s  under 
a sp e c ia l o b lig a tio n  in  connection w ith the construc
t io n , promotion and sa le  o f h is  ca rs . Consequently, 
the courts must examine purchase agreements c lo s e ly  
to  see i f  consumer and public in te r e s ts  are treated  
f a ir ly .*  (e) " ’( l ) s  there any p r in c ip le  which i s  
more fa m ilia r  or more firm ly  embedded in  the h is to r y  
o f Anglo-American law than the basic doctrine th at the 
courts w i l l  not permit them selves to be used as in s tr u 
ments of inequ ity  and in ju stic e? " ' ( f )  ' "More s p e c i f i 
c a l ly ,  the courts gen era lly  refuse to lend them selves 
to  the enforcement o f a 'bargain* in  which one party 
has u n ju stly  taken advantage o f the economic n e c e s s i
t i e s  of the other . tt t

The standards s e t  out in  these quotations are not 
the so r t we think of as le g a l r u le s . They seem very 
d if fe r e n t  from prop osition s l ik e  'The maximum le g a l  
speed on the turnpike i s  s ix ty  m iles an hour* or *A 
w il l  i s  in v a lid  u n less  signed by three w itn e sse s '.
They are d if fe r e n t  because they are le g a l p r in c ip les  
rather than le g a l r u le s .

Hie d ifferen ce  between le g a l p r in c ip le s  and le g a l ru les  
i s  a lo g ic a l  d is t in c t io n . Both s e t s  o f standards poin t 
to  p a rticu la r  d ec is io n s  about le g a l o b lig a tio n  in  p a r tic 
u la r  circum stances, but they d if f e r  in  the character of 
the d irec tio n  they g iv e . Rules are app licab le  in  an a l l -  
or-nothing fash ion . I f  the fa c ts  a ru le  s t ip u la te s  are 
given , then e ith e r  the rule i s  v a lid , in  which case the 
answer i t  su pp lies must be accepted, or i t  i s  n ot, in  
which case i t  con trib u tes nothing to  the d ec isio n  . . . ( i t )  might 
have exceptions, but i f  i t  does i t  i s  inaccurate and in 
complete to  s ta te  the ru le so sim ply, w ithout enumerating 
the excep tion s. In theory, a t le a s t ,  the exceptions could  
a l l  be l i s t e d ,  and the more o f them th at are, the more 
complete i s  the statem ent o f the r u le .

But th is  i s  not the way the sample p r in c ip les  in  the 
quotations operate. Even those which look most l ik e  ru le s  
do not s e t  out le g a l consequences th at fo llow  autom atically  
when the conditions provided are met. We say th at our law 
resp ects  the p r in c ip le  th at no man may p r o f it  from h is  own 
wrong, but we do not mean th at the law never permits a man 
to  p r o f it  from wrongs he commits. In fa c t ,  people o ften  
p r o f it ,  p e r fe c t ly  le g a l ly ,  from th e ir  le g a l wrongs. The 
most notorious case i s  adverse p ossession  -  i f  I tresp ass  
on your land long enough, some day I w i l l  gain a r ig h t to  
cross your land whenever I p le a se . There are many le s s
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dramatic examples. I f  a man leaves one job, breaking 
a con tract, to  take a much higher paying job, he may 
have to pay damages to h is  f i r s t  employer, but he i s  
u su a lly  e n t it le d  to keep h is  new sa la ry . I f  a man 
jumps b a il and crosses s ta te  l in e s  to make a b r i l l ia n t  
investm ent in  another s ta te , he may be sen t back to  
j a i l ,  but he w i l l  keep h is  p r o f it s .

We do not tr e a t  these -  and co u n tless  other counter
in stan ces th at can e a s i ly  be imagined -  as showing th a t  
the p r in c ip le  about p r o fit in g  from one's wrongs i s  not 
a p r in c ip le  o f our le g a l system, or th a t i t  i s  incomplete 
and needs q u a lify in g  excep tion s. We do not tr e a t  counter
in stan ces as exceptions (a t le a s t  not exceptions in  the 
way in  which a ca tch er 's  dropping the th ird  s tr ik e  i s  an 
exception) because we could not hope to  capture these  
cou n ter-in stan ces simply by a more extended statem ent o f  
the p r in c ip le . They are n o t, even in  theory, su b ject to  
enumeration, because we would have to include not only  
these cases ( l ik e  adverse possession ) in  which some 
in s t i t u t io n  has already provided th at p r o f it  can be 
gained through a wrong, but a lso  those numberless im agi
nary cases in  which we know in  advance th at the p r in c ip le  
would not hold . L istin g  some of these might sharpen our 
sense o f the p r in c ip le 's  weight ( l  sh a ll mention that 
dimension in  a moment), but i t  would n ot make fo r  a more 
accurate or complete statem ent o f the p r in c ip le .

A p r in c ip le  l ik e  'No man may p r o f it  from h is  own wrong' 
does not even purport to s e t  out con d ition s th at make i t s  
a p p lica tio n  necessary . Rather, i t  s ta te s  a reason th at 
argues in  one d ir e c t io n , but does not n e c e s s ita te  a 
p a rticu la r  d e c is io n . I f  a man has or i s  about to  rece ive  
something, as a d ir e c t  r e s u lt  of something i l l e g a l  he did  
to  g e t i t ,  then th at i s  a reason which the law w i l l  take 
in to  account in  deciding whether he should keep i t .  There 
may be other p r in c ip le s  or p o l ic ie s  arguing in  the other  
d ir e c tio n  -  a p o licy  of securing t i t l e ,  fo r  example, or 
a p r in c ip le  lim it in g  punishment to  what the le g is la tu r e  
has s t ip u la te d . I f  so , our p r in c ip le  may not p r e v a il, but 
th at does not mean that i t  i s  not a p r in c ip le  o f our le g a l  
system, because in  the next ca se , when th ese contravening  
con sid eration s are absent or le s s  w eighty, the p r in c ip le  
may be d e c is iv e . A ll that i s  meant, when we say th a t a 
p a rticu la r  p r in c ip le  i s  a p r in c ip le  o f our law, i s  th at the 
p r in c ip le  i s  one which o f f i c ia l s  must take in to  account, i f  
i t  i s  re levan t, as a consideration  in c lin in g  in  one d ir e c tio n  
or another.

The lo g ic a l  d is t in c t io n  between ru les  and p r in c ip les  appears 
more c le a r ly  when we consider p r in c ip les  th at do not even look  
l ik e  r u le s . Consider the p rop osition , s e t  out under (d) in  
the excerpts from the Henningsen opin ion, the 'th e manufacturer 
i s  under a sp e c ia l o b lig a tio n  in  connection w ith the construc
t io n , promotion and sa le  o f h is  c a r s ' .  This does not even 
purport to  defin e the s p e c if ic  d u tie s  such a sp e c ia l o b lig a tio n  
e n t a i l s ,  or to t e l l  us what r ig h ts  automobile consumers acquire
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as a r e s u l t .  I t  m erely s t a t e s  -  and t h i s  i s  an e s s e n t ia l  
l in k  in  the  Henningsen argument -  t h a t  autom obile manu
f a c tu r e r s  must be held  to  h ig h e r s tan d a rd s  than  o th e r  
m anufactu rers and a re  le s s  e n t i t l e d  to  r e ly  on the  
com peting p r in c ip le  o f freedom of c o n tr a c t .  I t  does 
n o t mean th a t  th ey  may never r e ly  on th a t  p r in c ip le ,  or 
th a t  c o u rts  may re w rite  autom obile purchase c o n tra c ts  a t  
w i l l ;  i t  means only  th a t  i f  a  p a r t i c u l a r  c lau se  seems 
u n f a i r  o r burdensome, c o u r ts  have le s s  reaso n  to  en fo rce  
th e  c lau se  than  i f  i t  were f o r  th e  purchase of n e c k tie s .
Hie 's p e c ia l  o b l ig a t io n ' coun ts  in  fa v o u r, bu t does n o t 
in  i t s e l f  n e c e s s i ta te ,  a d e c is io n  re fu s in g  to  en fo rce  the  
term s o f an autom obile purchase c o n tr a c t .

H iis  f i r s t  d if f e re n c e  between ru le s  and p r in c ip le s  
e n t a i l s  an o th e r . P r in c ip le s  have a dim ension th a t  ru le s  
do n o t -  the  dim ension of w eigh t o r im portance. When 
p r in c ip le s  in t e r s e c t  (the  p o lic y  o f p ro te c t in g  autom obile 
consumers in te r s e c t in g  w ith  p r in c ip le s  o f  freedom of 
c o n tr a c t ,  fo r  exam ple), one who must re so lv e  the  c o n f l i c t  
has to  take in to  account th e  r e l a t i v e  w eight o f each .
T his cannot be, o f co u rse , an e x a c t measurement, and the 
judgment th a t  a p a r t i c u la r  p r in c ip le  o r p o lic y  i s  more 
im p o rtan t than  an o th er w i l l  o f te n  be a c o n tro v e rs ia l  one. 
N e v e rth e le ss , i t  i s  an in te g r a l  p a r t  o f the  concep t o f a 
p r in c ip le  th a t  i t  has th i s  dim ension, t h a t  i t  makes sense 
to  ask  how im portan t o r how w eighty  i t  i s .

R ules do n o t have th i s  dim ension. We can speak o f ru le s  
as being  fu n c t io n a l ly  im portan t o r un im portan t (th e  base
b a l l  ru le  th a t  th re e  s t r ik e s  a re  o u t i s  more im portan t 
than  the  ru le  th a t  runners may advance on a b a lk , because 
the  game would be much more changed w ith  the  f i r s t  ru le  
a l te r e d  than  th e  second). In  t h i s  sen se , one le g a l  ru le  
may be more im p o rtan t than an o th er because i t  has a g re a te r  
o r  more im p o rtan t ro le  in  r e g u la t in g  b ehav iou r. But we 
canno t say  th a t  one ru le  i s  more im p o rtan t than  ano ther 
w ith in  the  system of r u le s ,  so th a t  when two ru le s  c o n f l i c t  
one supersedes the  o th e r by v i r tu e  o f i t s  g re a te r  w eigh t.
I f  two ru le s  c o n f l i c t ,  one o f them canno t be a v a l id  r u le .  
The d e c is io n  as to  which i s  v a l id ,  and which must be 
abandoned o r r e c a s t ,  must be made by ap p ea lin g  to  c o n s id e r
a t io n s  beyond the  ru le s  them selves. A le g a l  system might 
re g u la te  such c o n f l ic t s  by o th e r  r u le s ,  which p re fe r  the 
r u le  enacted  by the  h ig h e r a u th o r i ty ,  o r the ru le  enacted  
l a t e r ,  o r the more s p e c if ic  r u le ,  o r som ething o f th a t  
s o r t .  A le g a l  system may a lso  p re fe r  th e  ru le  supported  by 
the  more im p o rtan t p r in c ip le s .  (Our own le g a l  system  uses 
bo th  o f th e se  te c h n iq u e s .)

I t  i s  n o t always c le a r  from the  form o f a s tan d a rd  w hether 
i t  i s  a ru le  o r a p r in c ip le .  'A w i l l  i s  in v a lid  u n le ss  
signed  by th re e  w itn e s s e s ' i s  n o t v e ry  d i f f e r e n t  in  form 
from ' a man may n o t p r o f i t  from h is  own w rong ', b u t one 
who knows something o f American law knows th a t  he must take 
the  f i r s t  as s ta t in g  a ru le  and th e  second as  s ta t in g  a
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p r in c ip le .  In  many cases  the  d i s t in c t io n  i s  d i f f i c u l t  
to  make -  i t  may n o t have been s e t t l e d  how th e  s tan d ard  
should o p e ra te , and th i s  is su e  may i t s e l f  be a  focus 
o f c o n tro v e rsy . The F i r s t  Amendment to  the  U nited  
S ta te s  C o n s ti tu tio n  c o n ta in s  the  p ro v is io n  th a t  Congress 
s h a l l  n o t ab ridge  freedom of speech. I s  th i s  a r u le ,  
so th a t  i f  a p a r t i c u la r  law does ab ridge  freedom of 
speech, i t  fo llow s th a t  i t  i s  u n c o n s ti tu tio n a l?  Hiose 
who claim  th a t  th e  f i r s t  amendment i s  'a n  a b s o lu te ' say 
th a t  i t  must be taken  in  t h i s  way, th a t  i s ,  as a r u le .
Or does i t  m erely s ta t e  a p r in c ip le ,  so th a t  when an 
abridgem ent o f speech i s  d isco v e red , i t  i s  u n c o n s ti tu t io n a l  
u n le ss  the  c o n tex t p re se n ts  some o th e r  p o lic y  o r p r in c ip le  
which in  the  c ircum stances i s  w eighty enough .-to p erm it th e  
abridgem ent? That i s  th e  p o s i t io n  o f those  who argue f o r  
what i s  c a l le d  the  'c l e a r  and p re s e n t d an g er ' t e s t  or 
some o th e r  form of 'b a la n c in g '.

Sometimes a  ru le  and a p r in c ip le  can p la y  the  same r o le ,  
and the  d if fe re n c e  between them i s  a lm ost a m a tte r  o f form 
a lo n e . The f i r s t  s e c tio n  o f the  Sherman A ct s t a t e s  th a t  
every  c o n tra c t  in  r e s t r a i n t  o f tra d e  s h a l l  be v o id . The 
Supreme C ourt had to  make the  d e c is io n  w hether th i s  p ro 
v is io n  should be t r e a te d  as a ru le  in  i t s  own term s 
( s t r ik in g  down every  c o n tra c t  'w hich r e s t r a in s  t r a d e ',  
which alm ost any c o n tra c t  does) o r  as a p r in c ip le ,  p ro v i
d ing  a reason  f o r  s t r ik in g  down a c o n tra c t  in  the  absence 
o f e f f e c t iv e  c o n tra ry  p o l ic ie s .  The C ourt co n stru ed  the 
p ro v is io n  as a r u le ,  b u t t r e a te d  t h a t  ru le  as co n ta in in g  
th e  word 'u n re a s o n a b le ',  and as  p ro h ib i t in g  on ly  'u n reaso n 
a b le ' r e s t r a i n t s  of t ra d e . H iis  allow ed th e  p ro v is io n  to  
fu n c tio n  lo g ic a l ly  as a ru le  (whenever a c o u r t f in d s  th a t  
th e  r e s t r a i n t  i s  'u n re a so n a b le ' i t  i s  bound to  ho ld  the 
c o n tra c t  in v a lid )  and s u b s ta n t ia l ly  as a p r in c ip le  (a 
c o u r t  must take  in to  account a v a r ie ty  o f o th e r  p r in c ip le s  
and p o l ic ie s  in  de term in ing  w hether a p a r t ic u la r  r e s t r a i n t  
in  p a r t i c u la r  economic c ircum stances i s  'u n re a s o n a b le ') .

Words l ik e  'r e a s o n a b le ',  'n e g l i g e n t ' ,  'u n j u s t ' ,  and 
's i g n i f i c a n t '  o fte n  perform  j u s t  t h i s  fu n c tio n . Each o f 
th e se  term s makes the  a p p lic a t io n  o f the  ru le  which con
ta in s  i t  depend to  some e x te n t upon p r in c ip le s  o r p o l ic ie s  
ly in g  beyond the  ru le ,  and in  th i s  way makes th a t  ru le  
i t s e l f  more l ik e  a p r in c ip le .  But th e y  do n o t q u ite  tu rn  
th e  ru le  in to  a p r in c ip le ,b e c a u se  even the  l e a s t  co n fin in g  
o f  th ese  term s r e s t r i c t s  the k ind  of o th e r  p r in c ip le s  and 
p o l ic ie s  on which th e  ru le  depends. I f  we a re  bound by a 
ru le  th a t  says th a t  'u n re a so n a b le ' c o n tra c ts  a re  v o id , o r 
t h a t  g ro s s ly  'u n f a i r '  c o n tra c ts  w i l l  n o t be en fo rced , much 
more judgment i s  re q u ire d  th an  i f  the  quoted term s were 
o m itted . But suppose a case in  which some c o n s id e ra tio n  
o f p o lic y  or p r in c ip le  su g g ests  th a t  a c o n tra c t  should be 
en fo rced  even though i t s  r e s t r a i n t  i s  n o t re a so n ab le , or
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even though i t  i s  g ro s s ly  u n f a i r .  E nfo rc ing  th ese  
c o n tra c ts  would be fo rb id d en  by our r u le s ,  and thus 
p e rm itted  only  i f  th ese  r u le s  were abandoned o r 
m odified . I f  we were d e a lin g , however, n o t w ith  a 
ru le  b u t w ith  a p o lic y  a g a in s t  en fo rc in g  unreasonab le  
c o n tr a c ts ,  o r a p r in c ip le  th a t  u n f a i r  c o n tra c ts  ought 
n o t to  be en fo rced , the c o n tra c ts  could  be enforced  
w ith o u t a l t e r a t io n  of the l a w . ^5

Dworkin concludes

Once we id e n t i f y  le g a l  p r in c ip le s  as sep a ra te  s o r ts  
o f s ta n d a rd s , d i f f e r e n t  from le g a l  r u le s ,  we are
suddenly aware o f them a l l  around u s .^

T y p ica lly , p r in c ip le s  o p era te  in  the  a re a  o f ju d ic ia l  d is c r e t io n , 

D isc re tio n , Dworkin c la im s, ' l i k e  the  ho le  in  the  d oughnu t', e x is t s  

in  term s o f the su rro u n d in g s, which in  the  le g a l  case  a re  those  p ro 

vided by r u le s .  Dworkin b e lie v e s  th a t  p o s i t i v i s t s  cannot be u sin g  

the term d is c r e t io n  in  a 'w eak' sense , ( e i th e r  as m erely non-mechan

i c a l  a p p lic a t io n  o r as sim ply in  being the  f i n a l  a u th o r i ty ) ,  bu t 

must mean i t  in  a s tro n g  sen se . This s tro n g  sense , Dworkin tak es  

to  be n o t being  bound by a u th o r i ta t iv e  s tan d a rd s  (a lthough  o th e r 

s tan d a rd s  may apply) and th i s  i s  the  case  w ith  'h a rd  c a s e s '.  The 

emphasis on a s tro n g  sense suggests  t h a t  'h a rd  c a s e s ' a re  n o t so 

much the  r e s u l t  o f d i f f i c u l t i e s  w ith  e x is t in g  r u le s ,  bu t r a th e r  

where th e re  a re  no a p p lic a b le  ru le s  a t  a l l  f o r  what th e  c o u r t 

d e c id e s . (What 'h a rd  c a s e s ' a c tu a l ly  a re  w i l l  be d iscu ssed  in  the  

n ex t s e c t io n ) .

15 . Supra, no te  1, 44-9 (fo o tn o te s  o m itte d ) . Hie p r in c ip le  cases  
a re ,  Riggs v . Palm er, 115 N.Y. 506, 22 N .E ., I 88 ( I889) .  
Henningsen v . B loom field Motors I n c . , 52 N .J . 558, I 6I  A. 2d
69 ( i9 6 0 ) .

16 . I b id . ,  49 .
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A gainst p o ss ib le  o b je c t io n s , Dworkin argues th a t  th e re  i s  n o th 

ing  in  the n a tu re  of p r in c ip le s  which makes them in cap ab le  o f b ind ing  

a judge. Moreover, a lthough  p r in c ip le s  may n o t d ic ta te  a r e s u l t  l ik e  

a r u le ,  th i s  does n o t show th a t  p r in c ip le s  c a n 't  in c l in e  d e c is io n s  in  

c e r ta in  d ir e c t io n s  o r shape ru le s  them selves. F in a l ly ,  a lthough  

p r in c ip le s  are  ad m itted ly  in h e re n tly  c o n tro v e rs ia l ,  t h i s  d o e s n 't  

ru le  o u t t h e i r  use as law. Dw orkin's answer to  th e se  doubts about 

the  e f fe c t iv e n e s s  o f p r in c ip le s  i s  th a t ,  a t  l e a s t ,  th e re  i s  one case 

where p r in c ip le s  unden iab ly  have e f f e c t .  H iis  i s  the  case when p r in 

c ip le s  a re  used to  decide  on d e p a r tu re s  from e x is t in g  r u le s ;  p r in c i 

p le s  p ro v id ing  c o n s id e ra tio n s  both fo r  and a g a in s t  change,

H iis  concludes the  a lre ad y  len g th y  e x p o s itio n  o f the  substance 

o f Dw orkin's c a se . I t  i s  now p o ss ib le  to  p re s e n t the  dilemmas p o s i

tiv ism  would be faced w ith  i f  i t  a ccep ts  D w orkin's c a se . Dworkin 

b e lie v e s  th a t  i f  p r in c ip le s  ex e rc ised  by ju d ic ia l  d is c r e t io n  in  'h a rd  

c a s e s ' were adm itted  by p o s itiv ism , as they  would have to  be to  give 

an adequate account of law, p o s itiv ism  would have to  abandon one of 

i t s  c e n tr a l  d o c tr in e s  as o u tlin e d  by Dworkin.

F i r s t ,  the  id e a  o f a Grundnorm must be abandoned o r i t  must be 

accepted  th a t  e x t r a - le g a l  s tan d a rd s  p la y  a p a r t  in  ju d ic i a l  d e c is io n . 

The Grundnorm i s  the  source o f v a l id i ty  fo r  ru le s  in  a le g a l  system in  

the  sense th a t  i t  i s ,  by showing th e i r  connection  to  i t ,  th a t  they  

a re  marked as l e g a l ly  v a l id .  P r in c ip le s ,  however, because o f t h e i r  

n a tu re , a re  precluded  from th i s  p ro ced u re . In  the  case  o f r u le s ,  the  

procedure o p e ra te s  by connecting  the  ru le  to  i t s  o r ig in  in  some compe

te n t  i n s t i t u t i o n  so th a t  i t s  v a l id i ty  r e l i e s  on i t s  p e d ig ree .
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But th i s  t e s t  o f ped ig ree  w i l l  n o t work f o r  the  
Riggs and Henningsen p r in c ip le s .  Hie o r ig in  of 
th ese  as le g a l  p r in c ip le s  l i e s  n o t in  a p a r t i c u la r  
d e c is io n  o f some le g i s la tu r e  o r c o u r t ,  b u t in  a 
sense of a p p ro p ria te n ess  developed in  the  p ro fe ss io n  
and the  p u b lic  over tim e .17

P r in c ip le s ,  as v a rie d  and complex, would be d i f f i c u l t  to  in c lu d e  in  

a Grundnorm w ithou t making assum ptions about i t s  c o n te n t. Moreover, 

i t  would be im possib le  to  allow  fo r  t h e i r  s h i f t in g  w eight and indeed 

th e i r  p o ss ib le  m utual in c o m p a tib il i ty .

True, i f  we were challenged  to  back up our claim  
th a t  some p r in c ip le  i s  a p r in c ip le  of law, we would 
m ention any p r io r  cases in  which th a t  p r in c ip le  was 
c i te d ,  o r f ig u red  in  the argum ent. We would a lso  
mention any s ta tu te  th a t  seemed to  exem plify  t h a t  
p r in c ip le  . . . Yet we could  n o t d ev ise  any formu
l a  f o r  t e s t in g  how much and what k ind  o f i n s t i t u t i o n a l  
sup p o rt i s  n ecessa ry  to  make a p r in c ip le  a le g a l  p r in 
c ip le ,  s t i l l  l e s s  to  f ix  i t s  w eight a t  a p a r t i c u la r  
o rd er o f m agnitude. We argue fo r  a p a r t i c u la r  p r in c i 
p le  by g rap p lin g  w ith  a whole s e t  of s h i f t in g ,  develop
ing  and in te r a c t in g  s tan d a rd s  . . .

As su p p o rtin g  ev idence , Dworkin c i t e s  the  problems H art fa c es  in  

accommodating custom as a v a l id  source o f law . Dworkin th in k s  th a t  

p r in c ip le s  would be l ik e  custom in  th i s  r e s p e c t .

I f  p r in c ip le s  cannot be v a lid a te d  by re fe re n c e  to  a  Grundnorm 

th i s  would mean th a t  i t  was n o t the  mark o f v a l id  law th a t  p o s itiv ism  

tak es  i t  to  be -  the  Grundnorm would no lo n g er serve  i t s  c r i t e r i a l  

fu n c tio n  and th e re  would no lo nger be any c le a r  d i s t in c t io n  between 

law and non-law (a  consequence th a t  becomes more l ik e ly  when Dworkin

17 . I b id . ,  60 .
18 . I b id . ,  61 .
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a s s e r t s  th a t  'no  u ltim a te  d i s t in c t io n  can be made between le g a l  and 

moral s t a n d a r d s ' ) I n e f f e c t  th i s  would c re a te  an in tr u s io n  of 

n a tu ra l  law though t, fo r  m o ra lity  would be taken  as l e g a l ly  b ind ing  

i r r e s p e c t iv e  o f p o s i t i v i s t  c r i t e r i a .  Hie a l te r n a t iv e  o f abandoning 

the Grundnorm would be e q u a lly , i f  n o t more, u n a t t r a c t iv e .

Secondly, th e  p o s i t i v i s t  th eo ry  of ju d ic ia l  d is c r e t io n  i s  seen 

as inad eq u a te , f o r  i t  f a i l s  to  take account of p r in c ip le s .  H iere 

could be no s tro n g  sense o f d is c r e t io n  because p r in c ip le s  would 

f i l l  in  where ru le s  ran  o u t. On the o th e r  hand, p o s itiv ism  could 

n o t abandon a th eo ry  of d is c r e t io n  because i t  could  n o t, as a conse

quence, account f o r  'h a rd  c a s e s ' o r ju d ic ia l  in n o v a tio n . Nor could 

i t ,  Dworkin b e lie v e s , j u s t  confine  d is c r e t io n  to  th e  normal in te r p r e 

ta t io n  of o p en -tex tu red  r u le s ,  fo r  t h i s  would ' t r i v i a l i z e '  an im port

a n t ju d ic ia l  r o le .

H iird ly , the  p o s i t i v i s t  n o tio n  o f d is c r e t io n ,  w ith o u t p r in c ip le s ,  

d e s tro y s  the  p o s i t i v i s t  th eo ry  of le g a l  o b lig a t io n . For, i f  a case 

i s  n o t covered by a r u le ,  then  th e re  can be no le g a l  o b lig a tio n , 

because th i s  depends on th e re  being a r u le .  Nor i s  i t  any b e t te r  to  

base th i s  o b lig a tio n  on the  ru le  th a t  emerges from a 'h a rd  c a s e ',  

because th i s  could only  bind r e tro s p e c t iv e ly ;  which would be a 

very  u n a t t r a c t iv e  th e o ry . Acceptance of p r in c ip le s  re so lv e s  th i s  

problem; fo r  they  would be s u f f i c i e n t  to  c re a te  le g a l  o b lig a tio n , 

even in  the  absence o f r u le s ,  so th a t  i t  could be q u ite  f a i r l y  sa id  

to  p re e x is t  ju d ic ia l  d e c is io n .

1 9 . R. Dworkin, Social Rules and Legal Hieory, 855*
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In  sum, Dworkin i s  c laim ing  th a t  the  d isco v e ry  o f  p r in c ip le s  

cannot be re c o n c ile d  w ith  the  ru le -b a se d  p o s i t i v i s t  model w ithou t 

major a l t e r a t i o n s .  Yet the  om ission o f p r in c ip le s  means th a t  p o s i

tiv ism  i s  p a r t i a l l y  inadequate  in  n o t p ro v id in g  a co h e ren t account 

o f ju d ic ia l  d is c r e t io n .  The s o lu t io n , accord ing  to  Dworkin, i s  

to  develop a th eo ry  which does ju s t i c e  to  p r in c ip le s  even a t  the 

c o s t  of abandoning ch erish ed  p o s i t i v i s t  d o c tr in e s  and, in  p a r t i c u la r ,  

accep tin g  th a t  th e  model o f the  system of ru le s  i s  on ly  a p a r t i a l  

accoun t. Dworkin*s th eo ry  e n ta i l s  ta k in g  s e r io u s ly  ju d ic i a l  d e n ia ls

th a t  th ey  ever make law, fo r  th e re  a re  always a v a ila b le  p r in c ip le s .

20In  o th e r  words, judges do d isco v er law and n o t make i t  ( in  as much

as th e  r e s u l t in g  ru le s  a re  the  outcome o f p r in c ip le s  and n o t ju d ic ia l

l e g i s l a t i o n ) . Dworkin even embraces the  id e a  t h a t  i t  i s  p o ss ib le

to  a r r iv e  a t  a c o r r e c t  answ er. *Por a l l  p r a c t ic a l  pu rposes, th e re
21w il l  always be a r i g h t  answer in  the  seam less web o f our law*.

R ather than  d isc u ss  th i s  s u rp r is in g  outcome, i t  would be w ell to  

c o n cen tra te  on Dworkin*s i n i t i a l  argum ents, f o r  i t  may w ell be th a t  

the p o s i t i v i s t  th eo ry  need n o t be so r e a d i ly  abandoned.

II

Legal Systems and P r in c ip le s

Dworkin*s c o n s tru c tiv e  th eo ry  w i l l  n o t be d iscu ssed  in  d e t a i l  h e re , 

bu t only  in  reg ard  to  the  purported  improvements th a t  p r in c ip le s  would

20. A u s tin 's  re fe re n c e  to  th i s  as 'a  c h i ld is h  f i c t i o n '  i s  r e le v a n t  
h e re . L ec tu re s , I I ,  634.

21. R. Dworkin, No R ight Answer?, 84.
22. I t  i s  to  be found in  Dworkin' s Taking R igh ts  S e rio u s ly , see a lso  

Dworkin, Hard C ases, passim .

22
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b rin g  i f  inc luded  in  an amended p o s i t i v i s t  model. More im p o rtan tly , 

Dworkin' s own th eo ry  can be eschewed because the  reason  fo r  i t s  

developm ent, the  dilemmas o f p o s itiv ism , can be re so lv e d .

Dworkin' s a t ta c k  on p o s itiv ism  w il l  be ch a llenged  on the  fo llo w 

ing  grounds which a re  such th a t ,  even i f  one succeeds, i t  i s  s u f f i c i e n t  

to  v ind ica te  the  model o f r u le s :

1 . Dworkin does n o t p rov ide c r i t e r i a  s u f f i c i e n t  to  d is t in g u is h  

p r in c ip le s  from r u le s .  P r in c ip le s  a re  th e re fo re  r e a l ly  ru le s  and 

th e re fo re  accep tab le  to  p o sitiv ism .

2. P o s itiv ism  can accep t p r in c ip le s  as d e sc rib ed  by Dworkin w ith o u t 

the  a l l e  ged consequences, r e ta in in g  a Grundnorm, a th eo ry  o f d i s 

c re t io n  and a th e o ry  o f le g a l  o b lig a tio n  based on r u le s .

3 . Dworkin m isunderstands d is c r e t io n ,  so th a t  th e re  a re  hard  

cases  as he b e l ie v e s . This in c lu d es  Riggs and Henningsen, which a re  

r e a d i ly  understood on the  p o s i t i v i s t  model.

F in a l ly , even i f  Dworkin*s c r i t ic i s m  succeeds:

4. Dworkin*s c o n s tru c tiv e  s o lu tio n  to  the  d e f ic ie n c ie s  of the  model 

of ru le s  i s  i t s e l f  worse than the  model i t  i s  meant to  c o r r e c t .  Even 

i f  the  p o s i t i v i s t  th eo ry  i s  found w anting, Dworkin*s s o lu tio n  i s  n o t 

to  be p re fe r re d .

I n i t i a l l y ,  i t  must be sa id  th a t  Dworkin * s a t ta c k  on p o s itiv ism  i s  

somewhat u n f a i r .  Dworkin assumes th a t  H a r t 's  th eo ry  i s  designed  to  

ex p la in  ju d ic ia l  d e c is io n  making and in te r p r e ta t io n .  Now, w h ils t  i t  i s
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tru e  th a t  H art goes more deep ly  in to  th e se  problems than  K elsen , he 

does n o t aim to  p rovide a fu ll-b lo w n  th eo ry  to  r i v a l  Realism  in  th i s  

re s p e c t .  R ather both H art and K elsen a re  c e n t r a l ly  in te r e s te d  in  a 

d i f f e r e n t  range o f problems and reg ard  d is c r e t io n ,  and the  ' i n t e r n a l  

m o ra lity  of law ' as s u b s id ia ry  problem s. I t  ism isp laced  to  take 

what i s ,  even in  H a r t 's  v e rs io n , an o u tl in e  w ith  su g g es tiv e  rem arks, 

as an e la b o ra te  th e o ry . Nor can i t  be o b je c t iv e ly  s a id  th a t  th e re  

i s  something m isplaced w ith  th e  p o s i t i v i s t  em phasis, f o r  i t  should 

be observed th a t  Dworkin, as P u l le r ,  assumes the  c e n t r a l  f e a tu re s  of 

the  p o s i t i v i s t  model w ith o u t a n a ly s is  -  concern ing  h im se lf w ith  

p e r ip h e ra l problem s, w ith  the a d d it io n a l  v ice  th a t  th e se  a re  taken  

as c e n tr a l  and even ty p ic a l .  In  o th e r  words, th e  e x ce p tio n a l becomes 

the paradigm . Even were Dworkin' s concerns taken  as im p o rtan t, th e re  

would be grounds fo r  say ing  th a t ,  p a r t i a l l y ,  they  would form a d i f f e r 

e n t e n te r p r is e ,  as the  subsequent developm ent o f D w orkin's th e s i s  

in d ic a te s .  In  a d d itio n , Dworkin' s assum ptions about th e  p o s i t i v i s t  

model tend  to  p re se n t i t  as a s im p lif ie d , lo g ic a l ly  c le a r - c u t  and 

d r ie d , c lo sed  system ; which i s  taken  as sh a rp ly  denying any ' i n f l u 

en ce s ' o u ts id e  s tra ig h tfo rw a rd  r u le s .

1. The a l l- im p o r ta n t  d i s t in c t io n  th a t  Dworkin makes between ru le s  

and p r in c ip le s  i s  u n c le a r . I n i t i a l l y ,  the  d i s t in c t io n  seems to  r e s t  

on the  ro le  of a p p lic a t io n  and, in  p a r t i c u la r ,  on the  concep t o f 

w eigh t. Rules a re  supposedly a p p lic a b le  in  a s tra ig h tfo rw a rd  way 

as v a lid  o r in v a lid  ( 'a p p l ic a b le  in  an a l l  o r n o th in g  f a s h io n ') .

This i s  because ex cep tio n s  can be s ta te d  in  th e  case o f r u le s .  With

23. Supra, note 1, 45.
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p r in c ip le s  th i s  cannot be so , because the  w eights o f p r in c ip le s

vary  from case to  c a se . T h is, Dworkin c la im s, can be seen in  c ase s

of c o n f l i c t ;  where ru le s  c o n f l i c t  one i s  in v a l id  ( e i th e r  an

excep tion  i s  made to  one on the b a s is  of th e  o th e r  o r n o t) ,  whereas
24th i s  i s  n o t so in  the  case  o f p r in c ip le s .  Indeed , S in g er, on whom 

Dworkin draw s, c laim s th a t  p r in c ip le s  nev er c o n f l i c t  because a more 

com plete s p e c if ic a t io n  o f the  s i tu a t io n  would show which p r in c ip le  

had more w eight; a lthough  th i s  would n o t mean th a t  th e  o th e r  p r in 

c ip le  d id  n o t have w eight a ls o .  I t  i s  because of the  w eight f a c to r  

th a t  th e re  i s  no v a l id / in v a l id  d i s t in c t io n  to  be drawn fo r  p r in c ip le s .

Can ex cep tio n s  be made to  ru le s ?  Dworkin th in k s  th a t  th ey  can

in  p r in c ip le ,  so th a t  a l i s t  could be e x h a u s tiv e ly  given of a l l  of 
25them. O bviously, th e re  would be severe  l im i t s  on th i s  in  p ra c t ic e  

as w e ll as in  the  re q u ire d  f o r e s ig h t .  Moreover, because of in e v i ta b le  

vagueness, i t  would be d i f f i c u l t  to  make ex cep tio n s  in  any c le a r - c u t  

manner. H iis  would be e x c e p tio n a lly  d i f f i c u l t  in  a ru le  o f p reced en t. 

Dworkin does n o t e x p la in  how th i s  m ight be accom plished, and th e re  

seems to  be no reason  why such ex cep tio n s  would be f ix e d  enough to  

enable them to  be e x h a u s tiv e ly  s ta te d .  R u les, on th e  o th e r  hand, do 

seem to  have a dim ension of w eigh t. Rules a re  n o t a p p lic a b le  in  an 

' a l l  o r n o th ing  fa s h io n ' which 'd i c t a t e  r e s u l t s ,  come what m ay '. 

Indeed, the  d i f f i c u l t y  i s  p re c is e ly  judging  i f  a ru le  i s  a p p lic a b le .

24. M.G. S in g er, Moral Rules and P r in c ip le s , e sp . 170-1.
25 . H iis  i s  a very  i d e a l i s t i c  view of r u le s .  P.M.S. Hacker in  In s ig h t  

and I l l u s io n , I 38 , 296- 3OO, p o in ts  o u t from a W ittg e n s te in ia n  
p e rsp e c tiv e , t h a t  a ru le  i s  p ro p e rly  so c a l le d  i f  i t  o p e ra te s  
s u f f i c i e n t ly  in  covering  most normal c a s e s . This a llow s a la rg e  
a rea  o f vagueness, which in  tu rn  p e rm its  an im p o rtan t elem ent o f 
f l e x i b i l i t y .  I t  i s  subm itted  here  t h a t  H ack er's  concep tion  i s  
f a r  more accep tab le  than  Dworkin' s a b s o lu t i s t  and id io s y n c ra t ic  
v e rs io n .



209

There can, o f i t s e l f ,  be no guaran tee  t h a t  a ru le  im p o rtan t on one 

occasion  w i l l  be considered  so on an o th e r; more so , when i t  i s  in  

c o n f l i c t  w ith  a n o th e r . The p ro cess  o f 'weighing* p r in c ip le s ,  

d e sc rib ed  by Dworkin, seems e q u a lly  a p p lic a b le  to  d i f f i c u l t  d e c is io n s  

about r u le s .  On th e  o th e r  hand, i t  i s  d i f f i c u l t  to  be p re c is e  about 

the  'w e ig h ts ' o f ru le s  because Dworkin p ro v id es  l i t t l e  en ligh tenm ent 

as to  t h e i r  n a tu re .

I  would su g g est th a t  Dworkin' s c r i t e r i a  o f d i f f e r e n t i a t io n  f a i l  

to  accom plish t h e i r  r o le .  This i s  because th e re  i s  no c le a r  d i s t i n c 

t io n  where Dworkin w ishes to  make i t .  Dworkin tends to  d e fin e  each 

term in  term s of i t s  o p p o s ite , w ith o u t any independent d i f f e r e n t i a t io n .  

The p o in t seems to  be conceded when Dworkin s t a t e s  th a t  n e i th e r  form 

no r fu n c tio n  i s  a c le a r  means of d i f f e r e n t ia t io n .^ ^  Perhaps th i s  i s  

n o t unexpected in  the  case o f form, g iven  the  f l e x i b i l i t y  of language, 

bu t i t  i s  a s e r io u s  adm ission to  allow  th a t  ru le s  can a c t  as p r in c i 

p le s  -  why n o t adm it th a t  p r in c ip le s  a re  ru le s ?  A dm itted ly , language 

may n o t be th e  b e s t  lo g ic a l  gu ide , b u t the  id e a  of r u le s  'c o n ta in in g ' 

p r in c ip le s  seems to  be a f u r th e r  concession  which erodes the  pu rp o rted  

d i s t in c t io n .  Dworkin has thus f a i l e d  to  g ive a lo g ic a l  c r i t e r io n  of 

d i  f f e r e n t i a t i o n .

There i s ,  however, a d if f e re n c e  of deg ree , which p o s itiv ism , 

because . i t  i s  n o t committed to  the  r i g i d i t y  Dworkin a t t r i b u t e s  

to  i t ,  can accommodate. The c le a r e s t  way t h i s  can be s ta te d  i s  to  

p o in t to  th e  degree o f s p e c i f i c i t y .  'P r in c ip l e s ' as so c a l le d  by

26. Supra, note 1, 48.
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Dworkin can thus be c la s se d  as p a r t  o f a spectrum  of ru le s  in  degrees 

o f a b s tr a c tn e s s .  R ules, as de fin ed  by Dworkin, a re  s p e c if ic  and as 

such i t  i s  p o ss ib le  to  have a c l e a r e r  id e a  of l i k e ly  ex ce p tio n s .

However, u n le ss  th ese  ex cep tio n s  a re  s p e c if ie d  in  advance, th ey  w il l  

m erely be the  outcome of the  weighing p ro cess  th a t  Dworkin th in k s  

a p p lic a b le  only  to  'p r i n c i p l e s ' .  (H iis  i s  q u a l i f ie d  below .) 

'P r i n c i p l e s ',  because vaguer, a re  u n lik e ly  to  g en era te  obvious 

e x c e p tio n s . This d if f e re n c e  i s  r e f le c te d  in  the  l in g u i s t i c  form, 

ru le s  being  fo rm ulated  w ith  some p re c is io n  whereas 'p r in c ip l e s '  

a re  g iven  as u n q u a lif ie d  e x p re ss io n s .

Behind th i s  d if f e re n c e  l i e s  the  second spectrum : t h a t  o f  system 

a t i z a t i o n .  Rules a re  g e n e ra lly  p a r t  o f a system ; as such, i t  i s  

im p o rtan t t h a t  c o n f l i c t s  should be re so lv e d . T his makes i t  look  as

though ru le s  a re  v a lid  in  a c le a r  c u t  way, bu t th i s  i s  n o t a lo g ic a l  
27c h a r a c t e r i s t i c .  R ather i t  i s  p a r t  o f the  demand o f sy s te m a tiz a tio n . 

Indeed , i t  i s  n o t so much an ex ten s iv e  l i s t  o f ex cep tio n s  th a t  o p e ra te s , 

as some more s tra ig h tfo rw a rd  p r in c ip le  o f d e c is io n  o r o f d e ro g a tio n  

(e .g .  Tex p o s te r io r  d e ro g a t p r i o r i ) o r sim ply th a t  r u le s  have more f ix e d  

w e ig h ts . Such a procedure i s  f a r  more p r a c t ic a l  in  sy stem a tic  term s 

th an  l i s t s  of e x ce p tio n s . 'P r in c ip le s ' on the  o th e r hand a re  n o t so 

sy stem a tic  and so c o n f l i c t s  a re  n o t p re -re so lv e d  r a th e r  th ey  a re  

more capab le  of re s o lu t io n  on each o ccas io n . 'P r in c ip le s ' do , 

c o n f l i c t  as much as r u le s ,  bu t th e re  i s  no s im p lif ie d  d e c is io n  p ro 

ced u re , each case i s  considered  on i t s  m e r i ts .  'P r in c ip le s ' may be 

i n i t i a l l y  e q u a lly  v a l id  u n t i l  weighed, b u t th i s  i s  tru e  a lso  o f ru le s

27. See chapter 12, in fra .
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( th i s  a f t e r  a l l  i s  why th e re  ^  a problem ), and t h i s  i s  re so lv ed  by

ren d e rin g  one as in a p p lic a b le . Because t h i s  does n o t happen w ith

'p r in c ip le s *  i t  seems as though both  rem ain v a lid  -  d e sp ite  the

d e c is io n  of a p a r t i c u la r  case -  (b u t t h i s  i s  a lso  tru e  in  ru le s

u n le ss  the  d e ro g a tio n  procedure i s  f i n a l , a s  K elsen was to  show in
28h is  l a t e r  view o f c o n f l ic t in g  norm s). I t  i s  n o t s u rp r is in g  th a t  

r u le s  seem more re a d i ly  a p p lic a b le , f o r  t h i s  i s  e s s e n t ia l  to  the  

m aintenance o f the  system where i t  i s  n e ce ssa ry  to  have a d e te rm in a te  

d e c is io n , r e l i a b i l i t y  and c e r ta in ty .

From the  fo reg o in g  i t  i s  n o t s u rp r is in g  th a t  ru le s  a re  more 

a p p ro p ria te  to  law and p r in c ip le s  to  m o ra lity . However, th ese  a re  

n o t m utually  ex c lu s iv e  c a te g o r ie s ,  and th e re  i s  no reason  to  claim  

th a t  le g a l  system s should n o t c o n ta in  ru le s  th a t  tend  towards 

p r in c ip le s ,  n o r to  claim  th a t  such p r in c ip le s  must (because they  

a re  p r in c ip le s )  be m oral. Indeed , i f  t h i s  i s  accep ted , the  n o tio n  

o f a Grundnorm becomes e s s e n t ia l  to  th e  id e n t i ty  o f the  le g a l  system .

Dworkin c i t e s ,  in  p a r t i c u la r ,  the  use o f p r in c ip le s  to  change 

r u le s .  From t h i s ,  however, no lo g ic a l  d i s t in c t io n  can be in f e r r e d .  

G en era lly  speak ing , the  more a b s t r a c t  s tan d a rd  would be 'h ig h e r ' and 

th e re fo re  ab le  to  j u s t i f y  e i th e r  change o r c o n tin u ity  o f low er s ta n d 

a rd s . This does n o t mean th a t  th e re  i s  a s e t  o f p r in c ip le s  above a 

s h i f t in g  mass o f r u le s .  A ru le  could be used as a  s tan d a rd  to  change 

o th e r  ru le s  a t  one tim e, y e t i t s e l f  be changed an o th e r . H iis  i s  only  

to  p o in t to  th e  f a c t  th a t  ru le s  can f u l f i l  both fu n c tio n s  w ith o u t any 

a l t e r a t i o n  in  t h e i r  n a tu re .

28 . See chapter 10, in fra .
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2 , I f ,  d e sp ite  the  p rev io u s  argum ent, i t  was claim ed th a t ,  n o tw ith 

s tan d in g  the lack  o f a c le a r  d i s t in c t io n ,  th e re  was an im p o rtan t, 

i f  vague, d if f e r e n c e , could th ese  p r in c ip le s  be accepted? In  s h o r t ,  

could  the  model o f ru le s  accommodate p r in c ip le s  as a lo g ic a l ly  s p e c i

f i c  type of standard? The b asic  problem i s  th a t  o f v a l id i ty  because 

Dworkin claim s th a t  p r in c ip le s  could  n o t be v a lid a te d  by means of a 

Grundnorm, because o f t h e i r  in t r i n s i c  n a tu re .

We argue fo r  a p a r t i c u la r  p r in c ip le  by g rap p lin g  
w ith  a whole s e t  o f s h i f t in g ,  developing  s tan d a rd s  
. . .  We could n o t b o l t  a l l  o f th ese  to g e th e r  in to  
a s in g le  'r u le * ,  even a complex o n e . ^ 9

But t h i s  does n o t seem to  be t r u e .  In  f a c t  th e re  a re  a t  l e a s t  th re e  

ways in  which p r in c ip le s  could  be v a l id a te d  by a Grundnorm, w ithou t 

re ly in g  on any th ing  so vague as a 's e n se  o f a p p ro p r ia te n e s s '.

F i r s t ,  g iven the  lack  o f a c le a r  d i s t in c t io n  between ru le s  and 

p r in c ip le s ,  some p r in c ip le s  could  be v a lid a te d  as r u le s  a re .^ ^

(Dworkin does n o t ch a llen g e  the  v a l id a t io n  of ru le s  as s u c h .) P r in 

c ip le s  could a lso  be v a l id a te d  by means of r u le s  in  which they  a re  a 

component; a p o s s ib i l i t y  allow ed by Dworkin' s adm ission o f th i s  

in te r n a l  r e la t io n .

Secondly, in  the  case o f vaguer p r in c ip le s ,  t h i s  v a l id a t io n  can 

be in d i r e c t .  This seems more re p re s e n ta t iv e  o f how Dworkin sees  p r in 

c ip le s  and so more a t te n t io n  w i l l  be g iven  to  t h i s  ty p e . In  t h i s  c a se .

29 . Supra, no te  1, 6I .
30 . H a rt a c tu a l ly  u ses  ' r u l e '  to  embrace 's ta n d a rd s  and p r i n c i p l e s ',  

su p ra , no te  6 , 121 .
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p r in c ip le s  a c t  as summaries o r portm anteau r u l e s . Dworkin*s f a i lu r e  

to  recogn ize  th i s  stem s, as Raz p o in ts  o u t,^ ^  from h is  n e g le c t  o f 

in d iv id u a tio n *  P r in c ip le s  in  th i s  sense p lay  a v i t a l  ro le  in  in d i 

v id u a tio n , f i l l i n g  the  unhappy gap l e f t  by the im p o s s ib i l i ty  o f 

s ta t in g  excep tio n s  to  ru le s  in  a sy stem a tic  c o n te x t . (In  t h i s  sense 

th ey  f u r th e r  erode the  sharp  edges o f ru le s  th a t  the  id e a  o f ex cep tio n s  

p ro v id e s ) . P r in c ip le s  th e re fo re  s t a t e ,  p o rtm an teau -fash io n , a whole 

range o f ru le s  w ith o u t undue r e p e t i t io n .

We o fte n  have need to  r e f e r  summarily to  a body of 
ru le s  w ith o u t sp ec ify in g  t h e i r  c o n ten t in  d e t a i l .  
Such re fe re n c e s  a re  f re q u e n tly  made by c o u r ts  in  
J u s t i f y in g  th e i r  d e c is io n s . These re fe re n c e s  
u s u a lly  take  the  form of a s ta tem en t o f p r in c ip le ,  
bu t th ey  a re  n o t s ta tem en ts  o f th e  c o n ten t o f laws 
of a s p e c ia l  ty p e , namely le g a l  p r i n c i p l e s . ^2

An example o f th i s  usage would be a p r in c ip le  o f freedom of 

speech which r e f e r s  e l i p t i c a l l y  to  a l l  laws touch ing  on the  s u b je c t , 

such th a t  t h i s  p r in c ip le  can be sa id  to  be 're co g n ized * . Much the 

same can be sa id  o f the  p r in c ip le  'no  p r o f i t  from c rim e ' in  Riggs 

and p r in c ip le s  about c o n tra c ts  in  H enningsen. I t  should be c le a r  

t h a t  th i s  type o f p r in c ip le  i s  w ell q u a l i f ie d  to  serve  as a s tan d a rd  

o f changing r u le s .  Raz su g g ests  in  t h i s  connec tion  th a t  p r in c ip le s ,  

i n t e r  a l i a , (1 ) make in te r p r e ta t io n  in  a co h eren t manner p o s s ib le  by 

g e n e ra liz in g  amongst laws on the  same s u b je c t, (2 ) stemming from th i s  

in te r p r e ta t io n  r o le ,  they  allow  laws to  be changed in  the  l i g h t  of 

o th e r  laws on th a t  s u b je c t, (3 ) th ey  prov ide  th e  grounds f o r  making 

ex cep tio n s  in  p a r t i c u la r  d e c is io n s  by en ca p su la tin g  a body o f laws

31. J .  Raz, Legal P r in c ip le s  and th e  L im its  o f Law, 827-8.

32 . Ib id .
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which c o n f l i c t  w ith  the  most obv iously  a p p lic a b le  r u le ,  (4) they

provide a base to  c re a te  new r u le s ,  by b u ild in g  on those  th a t  
■53

a lre ad y  e x i s t .

T h ird ly , a p r in c ip le  can be s p e c i f ic a l ly  v a lid a te d  by the  Grund

norm. Even 'n o n -leg a l*  p r in c ip le s  can be v a lid a te d  th e reb y  becoming 

law. This may be by v a l id a t in g  ju d ic i a l  d is c r e t io n  b u t l im i t in g  i t  

by en jo in in g  adherence to  m oral o r p o l i t i c a l  p r in c ip le s  -  even those 

as vague as 'n a tu r a l  j u s t i c e ' .

Having adm itted  p r in c ip le s  by re fe re n c e  to  a Grundnorm, the  

rem aining p o s i t i v i s t  th e se s  o f d is c r e t io n  and le g a l  o b lig a tio n  can 

be c a te re d  f o r ,  because i t  i s  c le a r  th a t  they  a re  t ie d  to  ru le s  and 

have no independent v a l id i t y .  ( I t  must be adm itted  th a t  the  ru le  of 

re c o g n itio n  i s  more v u ln e rab le  because i t  r e l i e s  on accep tance fo r  

i t s  v a l id i ty  and i t  may n o t be im m ediately c le a r  why accep tance o f 

p r in c ip le s  independen tly  should n o t v a l id a te  them w ith o u t a ru le  of 

re c o g n itio n . This i s  n o t a d i f f i c u l t y  w ith  the  Grundnorm because i t  

i s  n o t a p r a c t ic e ,  b u t a p re su p p o s it io n ) . There a re , th en , no p r in 

c ip le s  o u ts id e  r u le s .

3 . Even i f  th e re  a re  p r in c ip le s  d i s t i n c t  from ru le s  and they  a re  

incapab le  o f v a l id a t io n  by re fe re n ce  to  a Grundnorm, do they  ev er 

e n te r  law? According to  Dworkin, p r in c ip le s  come in to  p la y  in  'h a rd  

c a s e s '.  What are  'h a rd  c a s e s '?

33 . I b i d . ,  839 .
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Dworkin*s concept o f 'h a rd  c a s e s ' seems to  la ck  h a rd n ess .

G en era lly , 'h a rd  c a s e s ' a re  when r u le s  'g iv e  o u t ' and cannot determ ine 

J u d ic ia l  a c tio n ; le av in g  a s e t  of cases  fo r  ju d ic i a l  d i s c r e t io n .

This i s  a very  b iz a r re  in te r p r e ta t io n  o f p o s itiv ism  (as one assumes 

i t  i s  meant to  b e ) . H art does n o t speak o f hard  cases  and, in  the 

passage Dworkin c i t e s  in  su p p o rt of h is  a t t r ib u t i o n ,  i s  a c tu a l ly  

s t r e s s in g  how much needs to  be done in  exam ining the  'c r e a t iv e  

fu n c tio n  l e f t  to  them by the  open te x tu re  o f law in  s ta tu te  o r p re 

c e d e n t '.^ ^  Perhaps Dworkin has been m is led , ta k in g  H a r t 's  d isc u ss io n  

of penumbral c a se s , in to  th in k in g  th a t  t h i s  i s  a c le a r ly  d e fin ed  group. 

This would s t i l l  be a most odd in te r p r e ta t io n  in  the  l i g h t  o f H a r t 's  

(and K e lse n 's )  emphasis on the degrees o f vagueness of ru le s  and the  

'e s s e n t i a l  c o n t in u i ty ' o f the  spectrum  of d is c r e t io n .  Moreover, H art, 

in  c o n tex t (as seen above), i s  p o in tin g  o u t the  shortcom ings of the  

extrem es of 'ru le -fo rm a lism ' and ' r u le - s c e p t ic is m ' ,  showing an a re a  

of agreem ent y e t in h e re n t vagueness. R a th er, the  p o s i t i v i s t  th eo ry  

i s  th a t  h a rd n ess , in  some deg ree , i s  u b iq u ito u s . Indeed , common sense 

m ight sug g est th a t  l i t i g a t e d  cases  must p re s e n t some hardness o th e rw ise , 

i f  the  ru le  was s tra ig h tfo rw a rd , th e re  would be l i t t l e  p o in t  in  a c tu a l ly  

ta k in g  the  case to  c o u r t .  Rules do n o t suddenly run  o u t as Dworkin 

assumes, bu t become more and more open to  in te r p r e ta t io n .  Once ag a in , 

Dworkin has attem pted  to  impute a sharp  dichotomy to  p o s itiv ism  where 

none e x i s t s .  The p o s i t i v i s t  th eo ry  in  t h i s  re s p e c t  i s  even c le a r e r  in  

K elsen who e x p l i c i t l y  s ta t e s

There must always be more o r l e s s  room f o r  d i s 
c r e t io n ,  so th a t  th e  h ig h e r norm in  r e l a t io n  to

34 . Supra, note 6, 44.
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the  low er one can only  have the  c h a ra c te r  o f a 
frame to  be f i l l e d  by t h i s  a c t  . . • Hence every  
law -app ly ing  a c t  i s  only  p a r t ly  determ ined by law 
and p a r t ly  undeterm ined .35

This view i s  th e  outcome of K elsen*s in s is ta n c e  on the  in e v i ta b le  

com bination o f a p p lic a t io n  and c re a t io n  in  a dynamic system .

Are th e re  'h a rd  c a s e s ' in  Dworkin' s sense o f the  term? I f  we 

tak e  i t  th a t  a non-hard  case i s  one where a ru le  i s  s tra ig h tfo rw a rd ly  

a p p lic a b le , t h i s  le av es  us w ith  two p o s s ib le  types of 'h a rd  c a s e s '.  

Where th e re  a re  more than  one ru le  a v a ila b le  o r where th e re  a re  no 

ru le s  a t  a l l .  But i t  cannot be t h a t  th e  form er i s  in tended  fo r  no 

p r in c ip le  i s  needed, r a th e r  a re s o lu t io n  o f  ru le s  a lre ad y  t h e r e . ^  

This r e s o lu t io n  can be achieved in  keeping  w ith  the  model o f r u le s ,  

as p o in ted  o u t above, e i th e r  by weighing the  ru le s  them selves o r 

u s in g  ru le s  and p r in c ip le s  as portm anteau s ta tem en ts  o f r u le s .

Such re s o lu t io n s  seem ad eq uate ly  d e sc rib ed  as problems o f the  

penumbra which, as po in ted  o u t, a re  n o t hard  c a se s . The problem 

th en , only  a r i s e s  because Dworkin has an u n n e c e s sa r ily  a b s o lu t i s t  

concep tion  o f a  r u le .

A lte rn a t iv e ly ,  'h a rd  c a s e s ' may n o t be cases  where ru le s  a re  

somehow in ad eq u a te , as Dworkin su g g ests  in  ' j u d i c i a l  D is c re t io n ' ,  bu t 

r a th e r  where r u le s  have a c tu a l ly  'ru n  o u t ' ,  in  the  sense th a t  th e re  

a re  no r u l e s . Hie f a u l t  in  th i s  v e rs io n  i s  t h a t  th e re  a re  ^  'h a rd  

c a s e s ' .  Anyone n o t ab le  to  base a case  on a ru le  o f law sim ply has

35. K elsen , The Pure Theory o f Law, 349, c . f .  H art, su p ra , n o te  10,
27.

36 . This i s  suggested  by Dworkin' s d e f in i t io n  o f a 'h a rd  c a s e ' in  
Hard C ases, IO60, as being 'when no s e t t l e d  ru le  d ic ta t e s  a 
d e c is io n  e i th e r  w ay '.



217

no c a se . A dm ittedly , p r in c ip le s  must be argued, b u t u n le ss  the  case

37i s  to  be d ism issed , th ese  must be grounded on ru le s  in  the  manner 

a lre a d y  in d ic a te d . Nor can th e re  be ^  ru le  in  a s t r i c t  sen se , fo r  

the  prim a fa c ie  gap i s  r e a d i ly  f i l l e d  m erely  by ex ten s io n  of e x is t in g  

r u le s  in  many cases  ( e .g .  e l e c t r i c i t y  i s  in c luded  as 'p ro p e rty *  fo r  

case s  o f t h e f t ) .

Riggs does n o t exem plify  a 'h a rd  c a s e ',  f o r  th e re  was a r u le ,  

b u t doubt about i t s  a p p l ic a b i l i ty  re so lv ed  in  term s o f l e g i s l a t i v e  

in te n t  and the 'no p r o f i t '  p r in c ip le  summarizing o th e r  r e le v a n t  law s. 

Henningsen a lso  i s  n o t a 'h a rd  c a s e ',  f o r  a lthough  Dworkin says th a t  

Henningsen 'was n o t ab le  to  p o in t to  any s t a t u t e ,  o r to  any e s ta b -
-% o

l is h e d  ru le  o f la w ',  th i s  becomes 'no  e s ta b lis h e d  ru le  seems to

f 39 Ibe s u i ta b le  , which i s  ammended to  c e r ta in  ru le s  about autom obile

m a n u fa c tu re r 's  l i a b i l i t y  were a l t e r e d * . ^  Indeed, Henningsen and 

Riggs were argued in  term s of ru le s  because the  problem s arose  because 

o f r u le s .  The ru le s  d id  n o t 'ru n  o u t ’ , b u t were reached by w eighing 

( p a r t i c u la r ly  in  the  com plexity  o f H enningsen) . To p u t i t  sim ply, the 

problem was n o t t h a t  th e re  w e re n 't  r u le s ,  bu t th a t  th e re  were too  manyI 

This i s  ignored  by Dworkin because t h i s  o p e ra tio n  i s  excluded by h is  

d e f in i t io n  of what ru le s  a re .

In  consequence of the  above argum ents, the  model o f ru le s  can 

w ith s tan d  Dw orkin's c r i t ic i s m .  True, th e re  i s ,  by the  degree of d is -

37. Even d ism is sa l i s  in  f a c t  a r u le .
38 . Supra, no te  1, 44.

3 9 . I b id . ,  55.
40. I b id . ,  58 .
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c r e t io n ,  some degree of r e tro s p e c tio n ;  w hich, w ith  the  u b iq u ity  

of 'h a rd n ess* , a lso  becomes u b iq u ito u s . Yet i t  must be sa id  th a t  

t h i s  seems to  be demanding more c e r ta in ty  than  le g a l  o b lig a tio n  

would o rd in a r i ly  re q u ire . In  any th e o ry  o f law , as ru le s  o r n o t, 

a law cannot be t o t a l l y  s e t t l e d  in  advance o f a l l  c ases  and i t  i s  

on ly  fran k  to  recogn ize  th a t  t h i s  may be in e v i ta b le ,  because ru le s  

do n o t 'ap p ly  th e m se lv e s '. I t  m ight a lso  be th a t  th e  R e a l is t  case 

has been im p l ic i t ly  assumed here  by Dworkin in  th in k in g  th a t  lack  

o f p r e d ic ta b i l i ty  means th a t  the  ru le  i s  co rre sp o n d in g ly  tenuous.

Dworkin's o th e r  p o in t about p o s itiv ism  and d is c r e t io n  i s  a lso  

shown to  be unfounded. Dworkin i s  d ism iss iv e  o f non-hard  case d i s 

c r e t io n .

The p ro p o s itio n  th a t  when no c le a r  ru le  i s  a v a ila b le  
d is c r e t io n  in  the  sense of Judgment must be used i s  
a ta u to lo g y . I t  has no b ea rin g , moreover, on the 
problem o f how to  account fo r  le g a l  p r in c ip le s  . . . 
The p o s i t i v i s t s  speak as i f  t h e i r  d o c tr in e  i s  an
in s ig h t  . . .^1

But a l l  t h i s  i s  wide of the  mark. No such claim s were made, no r i s

the  d o c tr in e  designed to  account fo r  p r in c ip le s  a s , in  Dworkin' s

sen se , they  do n o t f ig u re  in  le g a l  system s. Dworkin has in v en ted

a th e o ry , a t t r ib u te d  i t  to  p o s itiv ism  w ith o u t j u s t i f i c a t i o n ,  and

then  dem olished i t .  Dworkin may th in k  th a t  w ith o u t t h i s  th eo ry ,
42p o s itiv ism  on th i s  problem i s  reduced to  ' t r i v i a l i t y '  -  bu t he 

d o e s n 't  show t h i s .

41. I b id . ,  55.

42. I b id . ,  59.
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Dworkin a lso  th in k s  th a t  p o s itiv ism  i s  committed to  an undemo

c r a t i c  th e o ry  in  th a t  i t  e f f e c t iv e ly  e n ro ls  judges as 'd ep u ty  l e g i s 

l a t o r s '  who have n o t been e l e c t e d . N o w ,  from the  absence o f 'h a rd  

c a s e s ',  th e  r o le  o f judges as la w -c re a to rs  appears un ex cep tio n ab le ; 

because n e ce ssa ry  fo r  any in d iv id u a tio n  o f law . This does n o t 

e n t a i l  th a t  any c re a t io n  i s  u n re s tra in e d , as  Dworkin im p lie s , f o r  

judges a re  always p a r t ly  app ly ing  law as w e ll (as K elsen  p o in ts  

o u t) .^ ^  I t  would o n ly  c re a te  a problem in  the  n o n -e x is te n t 'h a rd  

c a s e s ' .  Dworkin' s own s o lu tio n  in  hard  cases  i t s e l f  seems s im ila r ly  

undem ocratic . I t  i s  to  t h i s  we can now tu rn .

4 . From the  above c o n s id e ra tio n s , p o s itiv ism  can be seen to  emerge

unscathed  from Dworkin' s c h a lle n g e . However, even were Dworkin' s

case proven, th e re  a re  a d d it io n a l  reaso n s f o r  doubting  h is  own

s o lu tio n  o f p r in c ip le s .  Assuming th a t  th e re  a re  genuine hard  cases

in  which th e re  a re  no r u le s ,  how can p r in c ip le s  so lve the  problem?

Given Dworkin' s c h a r a c te r iz a t io n  o f p r in c ip le s ,  i t  i s  d i f f i c u l t  to

see how th ey  can p rov ide  any remedy. I t  i s  l e f t  u n c le a r  how th e

vagueness and s h i f t in g  w eights o f p r in c ip le s  can p rov ide  any ground

f o r  a d e c is io n , much le s s  a  d e c is io n  th a t  i s  c o r r e c t  as Dworkin

c la im s. A f u r th e r  d i f f i c u l t y  a r i s e s  in  knowing what i s  to  count

as a 'p r i n c i p l e ' .  W ithout a v a l id a t io n  t e s t ,  d i r e c t l y  o r in d i r e c t ly

to  a Grundnorm, i t  canno t be sa id  w ith  any c e r ta in ty  what i s  a le g a l

p r in c ip le .  Hie ' t e s t '  suggested  by Dworkin o f a 's e n se  of ap p ro p ria te - 
45n ess  would h a rd ly  h e lp . Now i t  may be th a t  t h i s  i s  r e a l ly  an

43 . R. Dworkin, Hard C ases, IO58 .
44. Supra, n o te  35 .

45 . Supra, n o te  1, 6 0 .
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i h ^ t a t i o n  to  re in tro d u c e  a n a tu ra l  law th eo ry ; b u t, even so , 

no t e s t  o f v a l id i t y  i s  provided a t  a l l  -  any th ing  could  be a p r in 

c ip le ,  In  Dworkin*s le n g th y  d iscu ss io n  o f t h i s  p o in t, we a re  p re 

sen ted  in s te a d  w ith  the  co n fessed ly  superhuman H ercu les J .  (who i s  

c o n tra s te d  w ith  a  supposedly  p o s i t i v i s t  H erb ert (H art?) J . ) . ^ ^

The r e l ia n c e  on H ercu les o f * superhuman s k i l l ,  le a rn in g , p a tie n ce  
,47and acumen m ight le ad  to  the im pression  th a t  t h i s  has l i t t l e

re lev an ce  to  a c tu a l  le g a l  system s. H ercules J .  a p p a ren tly  n o t

on ly  has access  to  d e f in i t e  knowledge o f what a re  th e  (f ix ed ? )

p r in c ip le s  o f h is  s o c ie ty , bu t can, d e sp ite  t h e i r  c h a r a c te r i s t i c s ,

g e t d e te rm in a te  answers to  p a r t ic u la r  c a s e s . Moreover, H ercu les J .

must develop *a f u l l  p o l i t i c a l  th eo ry  th a t  j u s t i f i e s  th e  c o n s t i tu t io n  
48as a whole*. The dangers in  th i s  n o tio n  p robab ly  do n o t need to  

be s p e l t  o u t. R ather than  h i t t i n g  on th e  c o r r e c t  s o lu t io n , the  

in tro d u c tio n  o f S c o re r 's  D isc re tio n  seems more p r a c t i c a l ly  l i k e ly .  

What a re  the  p r in c ip le s ?  How are  w eights decided? Are th e re  always 

r e le v a n t  p r in c ip le s ?  How do we know th a t  p r in c ip le s  them selves d o n 't  

deadlock? I s  th e re  no d is c r e t io n  between p r in c ip le s ?

I t  i s  a lso  hard  to  understand  how p r in c ip le s  can c re a te  le g a l  

o b lig a tio n  given  t h e i r  adm itted  c h a ra c te r .  Indeed , i f  th ey  a re  used 

when ru le s  'ru n  o u t ' ,  i t  e n ta i l s  vagueness as th e  answer to  the  

sea rc h  fo r  c l a r i t y .  I f  we a re  w orried  by d is c r e t io n  c re a t in g  o b l i 

g a tio n  r e t r o a c t iv e ly ,  t h i s  i s  n o t assuaged by the  remedy o f r e s o r t  to

46. Supra, n o te  43, 1103.

47. I b id . ,  1083.
48. I b i d . ,  1084.
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th e  s h i f t in g  galaxy  o f p r in c ip le s .  In  o th e r  words 'h a rd  cases* 

only  become ' very  hard  c a s e s '.

A lso o f concern i s  Dworkin's m oral th e o ry  which su p p o rts  the

Judges ' e x t r a - le g a l  ram blings. I b is  in c lu d e s  'm oral f a c t s '  which

su p p o rt the  id ea  of a c o r r e c t  answer and th e  ré in tro d u c tio n  of

B la ck s to n e 's  'c h i ld i s h  f i c t i o n '  t h a t  judges only  f in d  law .^^

(Probably  a lso  a confusion  i s  invo lved  between the d e c is io n  as
50u ltim a te  and as i n f a l l i b l e ,  a confusion  H art p o in ts  o u t, a t  l e a s t  

in  any p r a c t ic a l  in s ta n c e  o f D w orkin's id e a ) .  This l in e  o f argument 

produced by Dworkin has obvious n a tu r a l  law a f f i n i t i e s .  As K elsen 

rem arks :

T ra d it io n a l th eo ry  w i l l  have us b e lie v e  th a t  the  
s t a t u t e ,  ap p lied  to  th e  co n cre te  ca se , can always 
supply  only  one c o r r e c t  d e c is io n  and th a t  the  
p o s i t iv e - le g a l  "c o rre c tn e ss"  o f t h i s  d e c is io n  i s  
based on the  s ta tu te  i t s e l f .  This th eo ry  d e sc r ib e s  
the in te r p r e t iv e  procedure as i f  i t  c o n s is te d  m erely 
in  an i n t e l l e c t u a l  a c t  o f c la r i f y in g  o r u n d ers tan d 
in g ; as i f  the  law app ly ing  organ had to  use only  
h is  reason  b u t n o t h is  w i l l ,  and as i f  by a p u re ly  
i n t e l l e c t u a l  a c t i v i t y ,  among the  v a rio u s  e x is t in g  
p o s s i b i l i t i e s  on ly  one c o r r e c t  cho ice  could be made 
in  accordance w ith  p o s i t iv e  l a w , 51

Much the  same may be s a id  o f D w orkin's th e s i s  w ith  the  ex cep tio n  th a t  

'p r in c ip l e s '  re p la ce  ' s t a t u t e ' .

I f  the  above arguments in  su p p o rt o f th e  model o f r u le s  a re  

accepted  and th e  in d ic a t io n s  of the  model o f p r in c ip le s  a re  seen as

49 . Supra, n o te  21, see a lso  su p ra , n o te  20.

50 . Supra, no te  10, 28.

51 . Supra, no te  35, 351.
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u n s a t i s f a c to ry ,  then  the p o s it io n  i s  th a t  as s ta te d  by H art

We are  in v ite d  to  in c lu d e  in  the ' r u l e '  the  v a rio u s  
aims and p o l ic ie s  in  the  l i g h t  o f which i t s  penumbral 
cases a re  decided  on the  ground th a t  th e se  aims have, 
because o f t h e i r  im portance, as much r ig h t  to  be c a l le d  
law as the  core  o f le g a l  ru le s  whose meaning i s  
s e t t l e d .  But a lthough  an in v i ta t io n  cannot be re fu te d , 
i t  may be re fu sed  . . . ev e ry th in g  we have le a rn ed  about 
th e  ju d ic ia l  p ro cess  can be expressed  in  o th e r  le s s  
m ysterious w a y s . 5 2

I b is  may seem to  Dworkin to  be ' t r i v i a l ' ,  one m ight a lso  say i t  i s  

more ju d ic io u s  than  th e  a l t e r n a t iv e .

F in a l ly ,  an e x tra  dim ension should be added by c o n s id e ra tio n  o f 

K e lse n 's  n o tio n  o f a  dynamic system . I t  i s  ap p aren t from D w orkin's 

d isc u ss io n  th a t  th e  model in  q u es tio n  i s  a s t a t i c  one. U n fo rtu n a te ly  

th i s  model i s  a t  i t s  most m is lead ing  p re c is e ly  a t  th e  p o in t o f d i s 

c r e t io n .  I f  a ru le  g ra n ts  powers then  f u r th e r  f l e x i b i l i t y  i s  added 

to  th a t  a lre ad y  in h e re n t in  i n te r p r e ta t io n .  Given a dynamic model, 

i t  i s  q u ite  c o n s is te n t  th a t  p o s itiv ism  could  countenance d is c r e t io n

of a most r a d ic a l  k in d . For example, the  a lre a d y  mentioned a r t i c l e s

53of the  Swiss C iv il  Code e x p l i c i t l y  g ra n t wide rang ing  ju d ic ia l  

d is c r e t io n ,  bu t such a ru le  need n o t be e x p l i c i t ,  any may be con stru ed  

from the  o p e ra tio n  o f p reced en t and so on. K elsen i s  p repared  to  

accep t a system approaching S c o re r 's  D is c re tio n , t h a t  o f a P la to n ic

judge, which would re q u ire  on ly  the s in g le  empowering norm, t h a t  what
54

the  judge dec id es  i s  law . N ev e rth e le ss , u n le ss  a r b i t r a r y ,  f u r th e r  

ru le s  b u i l t  on p a s t  d e c is io n s  would be g en e ra ted .

52 . Supra, no te  10, 28-9 .

53* See c h ap te r  5 a t  n o te  65, su p ra .
54 . K elsen , G eneral Theory o f Law and S ta te ,  144.
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III

In  th e  fo rego ing  s e c tio n  i t  has been suggested  th a t  D w orkin 's 

a t ta c k  on p o s itiv ism  f a i l s .  Very la rg e ly  th i s  i s  due to  h is  i n t e r 

p r e ta t io n  of the p o s i t i v i s t  th e s i s  o f ju d ic ia l  d is c r e t io n ,  which i s  

o v e rs im p lif ie d  and even sim ply wrong. The main flaw  in  D w orkin's 

a n a ly s is  i s  th a t ,  in  co n sid e rin g  w hether th e  le g a l  system com prises 

r u le s ,  he adopts a p e c u lia r  n o tio n  of what a ru le  i s .  I t  i s  p r e c is e ly  

the  assum ption, th a t  a ru le  could  be d e f in i t iv e ly  s ta te d ,  made by 

Dworkin a t  the  o u ts e t ,  th a t  i s  a t  f a u l t .  This le a d s  him to  look  fo r  

some s tan d ard  th a t  could be used in  the i n t e r s t i c e s  o f such r u le s .

But t h i s  i s  n o t a p o s i t i v i s t  th e s i s .  Rules a re  in h e re n tly  vague 

and, as both H a rt and K elsen see , i t  i s  p r e c is e ly  the  indeterm inacy  

o f ru le s  where ju d ic ia l  d is c r e t io n  i s  re q u ire d  (and weighing tak es  

p la c e ) .  There a re  no f ix e d  edges to  a r u le ,  i t s  a p p l ic a b i l i ty  i s  

n o t something deduced from i t s  s ta tem en t, bu t i s  a d e c is io n . A l i s t

o f ex cep tio n s  cannot sim ply be drawn up, even in  p r in c ip le ,  bu t must

be decided  in  each c a se . D w orkin's model would only  be a p p lic a b le  

where ju d ic ia l  d is c r e t io n  had a lread y  been in  o p e ra tio n  and even then 

where i t  had produced very  compendious and c le a r  l im i t s  to  r u le s .

But in  th a t  even t Dworkinian d is c r e t io n  would be su p e rflu o u s , e i th e r  

i t  would be judged th a t  a case would f a l l  under one o f th ese  determ in 

a te  ru le s  o r th e re  would be no case a t  a l l .
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IV

R ules and Ideology

Although th e re  a re  conclusive  reaso n s fo r  adop ting  an a n a ly s is  

based on ru le s  and f o r  r e je c t in g  th e  extreme re a lism  of L lew e lly n 's  

famous rem arks, i t  should be p o in ted  ou t t h a t  ru le s  serve  an id e o 

lo g ic a l  fu n c tio n . This l i e s  a t  th e  bottom of D w orkin 's concern 

over cases of s tro n g  d is c r e t io n .  Id e o lo g ic a l ly , ru le s  serve  as 

the  'r u le  o f law ' in  o p p o s itio n  to  a r b i t r a r y  power. I t  i s  th e re fo re  

e s s e n t ia l  th a t  a r b i t r a r y  elem ents in  a le g a l  system  should n o t only

be l im ite d  bu t a lso  should appear to  be so . Given the  ta sk  o f law

in  re so lv in g  d is p u te s , the  need to  appear o b je c t iv e  (an appearance 

th a t  ru le s  p rov ide) should be obvious, p a r t i c u la r ly  when, in  the  

n a tu re  of th in g s , u s u a lly  one p a r ty  w il l  lo se  h is  c a se . R ules, 

th e re fo re , sug g est p u b lic  c h e c k a b il i ty ,  im p e rso n a lity  and a la ck  of 

b ia s .  I f  ju s t i c e  i s  ' i r r a t i o n a l '  i t  cannot be a t ta in e d ,  the  a l t e r 

n a tiv e  i s  peace and ru le s  h e lp  c re a te  t h i s .  This i s  e s p e c ia l ly  

e v id e n t when law i s  con sid ered  as e s s e n t ia l ly  c o e rc iv e .

The danger in  the  n o tio n  o f ru le s  l i e s ,  n o t in  t h e i r  e x is te n c e  - 

g iven  the  la ck  of an a l te r n a t iv e  -  b u t in  t h e i r  c o rru p tio n  ( in  o th e r  

w ords, masking a r b i t r a r y  d e c is io n  in  t h e i r  g u is e ) .  This i s  to  adm it

som ething of the  r e a l i s t  argument in  some c a s e s . In  a d d it io n , a t t e n 

t io n  should be d ire c te d  a t  s e m i- ju d ic ia l  p roceed ings o f a r b i t r a t io n  

and a d m in is tra tio n  where ru le s  p la y  a le s s  s ig n i f ic a n t  r o le .  F in a l ly , 

r u le s ,  in  perform ing t h e i r  fu n c tio n , make th e  law im personal, y e t  t h i s  

le a d s  to  some elem ent o f bad f a i t h ,  fo r  i t  may encourage l i t e r a l i s m  in  

i n te r p r e ta t io n  so as to  evade r e s p o n s ib i l i ty .
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Dworkin i s ,  however, ex tend ing  the  id eo logy  o f r u le s ,  even 

although  he i s  in c lu d in g  p r in c ip le s ,  in  reducing  d is c r e t io n  to  

n o th in g .
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C hapter 7 

P u l le r  and P o s itiv ism

F u l l e r 's  concept of th e  in te r n a l  m o ra lity  o f law (h e re a f te r

I.M .L .) has been developed over a long  p e rio d  and, more re c e n t ly , 

in  o p p o s itio n  to  the le g a l  p o s itiv ism  of H a rt. F u l l e r 's  main s t a t e 

ment o f h is  th e s is  i s  g iven  in  ' The M o ra lity  o f Law' ,  a lthough  h is  

e a r l i e r  views on the ro le  o f purpose in  law add much to  an under

s tan d in g  of h is  th e s i s .  I n i t i a l l y ,  an account of what F u l le r  i s  

a c tu a l ly  c la im ing  w il l  be g iv en . Follow ing t h i s .  F u l l e r 's  a t t i t u d e  

to  p o s itiv ism  w il l  be d iscu ssed , in  p a r t i c u la r  why F u l le r  th in k s  

p o s itiv ism  f a i l s  to  p rovide an adequate account of law . I t  w i l l  

then  be p o ss ib le  to  examine th e  v a l id i t y  o f F u l l e r 's  account and to  

ch a llen g e  i t s  im portance.

F u l le r  and th e  in n e r  m o ra lity  of law

F u l l e r 's  account of law m ight be d e sc rib e d  as a n a tu r a l  law 

th eo ry , b u t t h i s ,  of i t s e l f ,  would n o t do ju s t i c e  to  the  n o v e lty  of 

h is  th eo ry . T ra d it io n a l n a tu r a l  law th e o ry , as has been seen , has 

taken  the  form o f a su p ra - le g a l o rd e r which se rv es  as a su b s ta n tiv e  

s tan d ard  by which p o s i t iv e  law i s  judged. W hilst n o t denying th i s  

e x te rn a l moral s tan d a rd . F u l le r  c laim s th a t  law i s  i t s e l f  in h e re n tly  

m oral in  a form al sense -  th u s  avo id ing  the  problems o f substance  in  

o ld e r  n a tu ra l  law . M o ra lity , accord ing  to  F u l le r ,  i s  n o t norm ally
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analysed  by le g a l  p h ilo so p h ers  and P u l le r  c laim s to  remedy th i s  

w ith  the  d i s t in c t io n  th a t  he makes between *a m o ra lity  of duty* 

and *a m o ra lity  of a s p ir a t io n * .^  These two m o ra l i t ie s  a re  on a 

s in g le  s c a le , rang ing  from the most b asic  d u t ie s  n e ce ssa ry  f o r  

th e  su rv iv a l of s o c ie ty  to  the h ig h e s t  r e a l i z a t io n  of human po ten 

t i a l .  This d i s t in c t io n  has a long h e r i ta g e ;  f o r  example, B radley 

employs a s im ila r  d i s t in c t io n .  P u l l e r 's  d i s t in c t io n  has been 

a tta c k e d , p a r t i c u la r ly  by Summers,^ bu t i t  i s  s u f f i c i e n t  f o r  the  

p re s e n t th a t  i t  i s  accepted  fo r  the  b a s is  o f argum ent. P u l le r  main

ta in s  t h a t ,  th u s  equipped, we can see th a t  law has an in te r n a l  

m o ra lity  which i s  'l a r g e ly  a m o ra lity  of a s p i r a t i o n '. ^  I t  i s  now

p o ss ib le  to  s ta t e  the  in te r n a l  m o ra lity .

P u l le r  r e l a t e s  the  s to ry  o f Rex who d isp la y s  a p e c u lia r  in e p t

n ess  a t  making law . Prom the  wreckage o f R ex 's  l e g i s l a t i v e  c a re e r

and i t s  d i s a s t e r s .  P u l le r  s ta t e s  e s s e n t ia l  requ irem en ts  fo r  making
5

any law.

1 . th e re  must be ru le s  th a t  g ive g e n e r a l i ty .

2 . they  must be prom ulgated so th a t  a l l  can know what th e  law i s .

3 .  they  must be n o n - r e tro a o tiv e  as f a r  as p o s s ib le .

4 . they  must be c le a r .

5 . they  must n o t c o n tra d ic t  one an o th er (o r  th em selv es).

1 . L. F u l le r ,  The M ora lity  o f Law, c h a p te r  1.
2 . Between *My S ta tio n  and i t s  D u tie s ' and ' i d e a l  M orality* in

E th ic a l  S tu d ie s , (c h a p te rs  5 and 6 ) .

3 . R .S. Summers, P ro fe sso r F u l le r  on M o ra lity  and Law, 103-113*

4. Supra, no te  1, 41-44, e sp . 43*

5 . I b id . ,  c h ap te r  I I .
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6 . they must not require the im p ossib le.

7 . they must be constant over time and not changed freq u en tly .

8 . there must be congruence between ru les  and a ction  by o f f i c ia l s  

under them.

Wittl the exception o f 2 th ese , because o f th e ir  f l e x i b i l i t y ,  are a 

m orality o f a sp ira tio n . A lso , because o f th is  c h a r a c te r is t ic , there 

i s  no guarantee th at these requirements w i l l  not c o n f l i c t .  For example, 

a s itu a t io n  may a r ise  because o f which one might have to remedy one 

branch o f I.M.L. by retro sp ectiv e  le g is la t io n .  F u ller  accepts th is ,  

pointing out th at departures from I.M.L. tend to  be cum ulative.

Because o f the a sp ira tio n a l character o f I.M .L ., i t  i s  a lso  not 

p o ss ib le  to s ta te  when i t  has been com pletely f u l f i l l e d .  For 

example, how c lea r  can we make the law? On the other hand. F u ller  

claim s th at there are minimal requirements (which are d u tie s) fo r  the 

ex isten ce  of law. F u lfillm en t of th ese requirements a t th is  minimal 

le v e l  i s  a necessary condition  fo r  the ex isten ce  o f law.

A to ta l fa ilu r e  in  any one o f these e ig h t d irec tio n s  
does not r e s u lt  in  a bad system of law, i t  r e s u lt s  
in  something th at i s  not properly c a lle d  a le g a l  
system at a l l .^

I t  i s  important to  po in t out th at th is  claim  i s  about law as a le g a l  

system (there can be laws th at are re tro a c tiv e  and unclear, but the 

system must not be composed e n t ir e ly  o f them)• I t  i s  a lso  a claim  

about the form of law, which i s  held to  be n e c e ssa r ily  m orally good. 

F in a lly , i t  i s  p a rtly  a claim  about eva lu atin g  law, but i s  expressed  

as a d e f in it io n  (so th at u ltim a te ly  a law becomes so bad i t  i s  not

6 . I b id .,  39*
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'r e a l ly *  law a t  a l l ,  j u s t  as a to o l  which can do n o th in g  as i t s  

fu n c tio n  i s  n o t ' r e a l l y '  a to o l ) .  F u r th e r  a sp e c ts  of F u l l e r 's  

c la im  w i l l  emerge i f  we c o n s id e r why F u l le r  th in k s  p o s itiv ism  i s  

inadequate  as a le g a l  th eo ry .

F u l le r  sh ares  w ith  p o s itiv ism  the  n o tio n  th a t  law i s  a system of 

r u le s .  F u l le r ,  however, does n o t p lace  much im portance on the  p o s i

t i v i s t  e n te r p r is e  of a n a ly s is  o f th a t  system . F u l le r  b e lie v e s  th a t  

p o s itiv ism  la ck s  a s o c ia l  dim ension and p re se n ts  a model th a t  d i s -
7

t o r t s  th e  working of law . This 'model. Is m anageria l, th a t  i s  one o f 

a one way p ro je c tio n  o f a u th o r i ty  which a ttem p ts  to  view law in  the  

absence o f the  d i s t in c t iv e  purpose o f law (o r Rule o f Law). Such a 

model re p re se n ts  law as b ru te  fo rc e . Once, however, t h i s  i s  r e je c te d ,  

an a n a ly s is  in  term s o f purpose re v e a ls  th a t  law i s  a two-way p ro cess  

w ith  t a c i t  un d ers tan d in g s  and a heavy m oral b ia s .  F u l l e r 's  concern 

w ith  purpose p re d a te s  the  f u l l  fo rm u la tio n  o f I.M .L . In  an e a r l i e r
g

debate  w ith  Nagel, F u l le r  r e la te d  the  s to ry  o f a boy opening a clam, 

d e r iv in g  the  con clu sio n  th a t  th e  b o y 's  a c tio n s  would only  become 

i n t e l l i g i b l e  in  term s of i t s  pu rpose . % e m oral o f t h i s  was th a t  

in te r p r e ta t io n  of human a c tio n  must account f o r  i t s  in h e re n t purpose

fu ln e s s .  From th i s  i t  becomes ap p aren t th a t  F u l le r  th in k s  th a t  

p o s itiv ism  i s  committed to  a b e h a v io u r is t ic  account o f the  c ru d e s t

7 . I b id . ,  c h ap te r  I I I ,  207-9.

8 . L. F u l le r ,  Human Purpose and N a tu ra l Law, e sp . 697-9»
E. N agel, On the  Fusion o f F a c t and V alue, a Reply to  P ro fe sso r 
F u l l e r .
L. F u l le r ,  A R ejo inder to  P ro fe sso r N agel.
E. N agel, F a c t, Value and Human Purpose.
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k in d , o r , a t  l e a s t ,  a p o s i t io n  of c la im ing  th a t  purpose i s  i r r e le v a n t  

(as m orbidly denying p u rp o se ).^  P u l le r ,  th e re fo re , proceeds to  give 

an account o f law in  term s of purpose . T h is, F u l le r  b e lie v e s , 

b rid g es  the  is /o u g h t gap th a t  underp ins p o s it iv is m . Purpose i s  

both fa c tu a l  and e v a lu a tiv e  and i t  seems, i f  connected w ith  human 

a c tio n , n e c e s s a r i ly  m oral. F u l le r  seems to  take  the  p o s i t i v i s t  

claim  th a t  'th e  e x is te n c e  o f law i s  one th in g , i t s  m e rit  o r d em erit 

a n o t h e r ( t h a t  th e re  i s  no n ecessa ry  connec tion  between law and 

m orals) as meaning th a t  law i s  m ora lly  in d i f f e r e n t  in  p r a c t ic e .  

Moreover, he accuses p o s itiv ism  of n e g le c tin g  to  analyse  m o ra lity  -  

ta k in g  i t  as any s tan d a rd  o th e r  than  law..

In  i t s  concern to  a ss ig n  the r i g h t  la b e ls  to  the  
th in g s  men do, th i s  school seems to  lo se  a l l  i n t e r 
e s t  in  ask ing  w hether men a re  doing the r ig h t  
th in g s .

The outcome o f t h i s .  F u l le r  c la im s, i s  both  q u ite  un tru e  to  l i f e  and 

ex trem ely  dangerous; fo r  he seems to  th in k  th a t  p o s itiv ism  t r i e s  to  

be p r e s c r ip t iv e ,  o r a t  l e a s t  encourages im m orality , by g iv in g  i t  the 

t i t l e  of law . I t  was p o s itiv ism  th a t  p re v a ile d  in  pre-w ar Germany 

and F u l le r  says.

I  cannot see e i th e r  a b su rd ity  o r  p e rv e r s i ty  in  the  
su g g estio n  th a t  the  a t t i tu d e s  p re v a il in g  in  the  
German le g a l  p ro fe s s io n  were h e lp fu l  to  the  N azis .
. . . The f i r s t  a t ta c k s  on th e  e s ta b lis h e d  o rd e r 
were on ram parts  which, i f  th ey  were manned by any
one, were manned by law yers and Judges. These ram
p a r ts  f e l l  a lm ost w ithou t a s tru g g le  . . . German

9 . In fe r re d  from L. F u l l e r ,  P o s itiv ism  and F id e l i ty  to  Law -  A Reply 
to  P ro fe sso r H a rt, 67O.

10. A u stin , L e c tu re s , I ,  214.

11. Supra, note 9, 643.
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le g a l p ositiv ism  not only banned from le g a l science  
any consideration  o f the moral ends o f law, but was 
a lso  in d iffe r e n t to  what I have c a lle d  the inner  
m orality of law i t s e l f , 1^

The p o s i t iv i s t  version  of the dilemma of a law th at i s  too e v i l  to  

be obeyed, i s  dism issed as

l ik e  saying  I have to  choose between g iv in g  food to  
a s ta rv in g  man and being mimsy w ith  th e  borogroves.13

F u ller  a lso  claim s th at th is  dilemma means th at

m oral confusion  reach es  i t s  h e ig h t when a c o u r t  
re fu se s  to  app ly  something i t  adm its to  be la w .l^

In  th i s  c o n te x t, he s ta te s  t h a t  K elsen*s id e n t i f i c a t io n  o f law and 

s ta t e  i s  the  'u l t im a te  re d u c tio  ad absurdüm of th e  p o s i t i v i s t  

p o in t o f v ie w '.^ ^  At tim es. F u l le r  seems to  accep t th a tp o s it iv is m  

i s  n o t commited to  the  p r a c t ic a l  d ivorce  o f law and m orals and does 

n o t deny th e  mutual in f lu e n c e ; bu t, in  so say in g . F u l le r  i s  then  

unable to  understand  why law i s  n o t th e re fo re  n e c e s s a r i ly  m oral.

F u l l e r 's  view s, in c lu d in g  those on p o s itiv ism , have n o t gone 

w ith o u t c h a lle n g e . I n i t i a l l y  i t  must be sa id  th a t  F u l le r ,  in  p a r t i c 

u la r ,  does n o t seem f u l l y  cog n izan t o f the  f a c t  th a t  h is  s tudy  and th a t  

o f p o s itiv ism  a re  n o t about th e  same th in g . P a r t ly  as a r e s u l t .  F u l le r  

seems g en u inely  a s to n ish ed  th a t  anyone should f in d  h is  th e s i s  unaccep t-

12. I b id . ,  659 .

13 . I b id . ,  656 .

14. Ib id . ,  655 .
15 . Supra, n o te  1, 236 .
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a b le , bu t blames th i s  p a r t ly  on the  m isunderstand ing  o f h is  p o s it io n  

(which i s  a lso  a source o f a s to n ish m en t). From th e  b r ie f  su rvey  o f 

P u l l e r 's  view o f p o s itiv ism , however, i t  m ight p ro p e rly  be asked 

w hether F u l le r  i s  h im se lf g u i l ty  o f some m isunderstand ing . The id e a  

t h a t  p o s itiv ism  p re se n ts  a one-way p ro je c tio n  o f a u th o r i ty  i s  

r a th e r  b iz a r re ;  even A u stin , who m ight be though t to  f i t  t h i s  

d e s c r ip t io n ,  emphasised the  im portance o f the  c i t i z e n 's  accep tance 

(one m ight argue t h i s  i s  im p l ic i t  in  the  concep t o f a u th o r i ty ,  as 

d i s t i n c t  from pow er). Nor i s  the  charge th a t  p o s itiv ism  i s  committed 

to  a p u rp o se -le ss  behaviourism  any more w e ll founded; r a th e r ,  p o s i

tiv ism  i s  n o t committed to  th e  id e a  o f purpose h e ld  by F u l le r ,  as w il l  

be seen . (Thus ad m ittin g  many p o ss ib le  p u rp o se s .)  The m isunderstand

in g  o f p o s i t iv is m 's  view o f the  r e la t io n  o f law and m orals i s  most 

s e r io u s . K elsen , fo r  example, d o e s n 't  deny th a t  m o ra lity  p lay s  a 

p a r t  in  in te r p r e ta t io n  by c o u r ts ;  t h a t  i t  in f lu e n c e s  what becomes 

law ; th a t  i t  p lay s  a m ajor ro le  in  acceptance of le g a l  system s; 

th a t  i t  i s  used as a s tan d a rd  to  judge law; t h a t  i t  f o s te r s  m o ra lity , 

and so on. P o s itiv ism  m erely c laim s th a t  th e  law i s  n o t n e c e s s a r i ly  

m oral - ' immoral law ' i s  n o t a s e l f - c o n tr a d ic to r y  term  (even when law 

means a le g a l  system as a w hole). The d i s t in c t io n  may n o t occur in  

p ra c t ic e  a t  a l l  tim es; b u t i t  i s ,  n e v e r th e le s s ,  im p l ic i t  and i s  used 

in  a n a ly s is  as a means of ach iev ing  c l a r i f i c a t i o n .  A lthough t h i s  p o in t  

has been made in  re p ly  to  F u l le r ,  by H art amongst o th e rs , he does n o t 

seem to  g rasp  the  p o in t  o f i t . ^ ^  The co u n te r-ch arg e  th a t  p o s itiv ism  

does n o t p rovide a th eo ry  of m o ra lity  i s  r a th e r  odd; p a r t i c u la r ly  in

16. I b id .,  154-9.
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regard to  Hart (and even more so in  view o f  H art's 'minimum content*  

of natural law th eory), but a lso  to K elsen, given the la t t e r ' s  

w ritin gs on J u stic e . Conversely, one may wonder whether P u lle r 's  

'theory' o f m orality  r e a lly  amounts to  much more - comprising as i t  

does a w e ll e sta b lish ed  d is t in c t io n  and a confusing account o f pur

pose. Indeed, i t  w i l l  be seen th a t, although P u ller  presupposed an 

extern a l m orality  o f law in  the tr a d it io n a l mould, i t s  actual 

character i s  e lu s iv e . The charge th a t p o s itiv ism  i s  dangerously  

subservient seems p a r tic u la r ly  u n fa ir , e sp e c ia lly  considering the 

h is to r y  o f natural law th eo r ies  providing leg itim a tio n  to s ta te s  

and the ro le  o f Bentham and Austin as reform ers. More im portantly, 

one might think th at the p o s i t iv i s t  dilemma o f an immoral law i s  

not a fa n c ifu l statem ent, but a genuine problem. Far from being  

the height o f moral confusion , one might say th at i t  i s  F u lle r , 

rather than p o sitiv ism , who i s  confused a t th is  dilemma. In order 

to  Judge th is  i t  i s  now necessary to  turn to an examination of 

F u lle r 's  own theory.

I I

A P o s i t iv is t  C ritique o f F u ller

The p o s i t iv i s t  c r it iq u e  o f F u lle r 's  theory can be derived p r in 

c ip a lly  from Hart and h is  con trib u tions to  the H art-F uller debate. 

However, such i s  the nature o f  F u lle r 's  theory, th a t i t  has a ttra cted  

many c r i t i c s  and, indeed, many supporters. Some o f the c r it ic ism  

stems from the d if fe r in g  nature o f F u lle r 's  and the p o s i t i v i s t ' s



234

e n te r p r is e .  I t  has a lre a d y  been seen th a t  F u l le r  accuses p o s i t i v i s t s  

o f n e g le c tin g  I.M .L ., the  obverse o f th i s  i s  th a t  F u l le r  i s  accused 

o f n e g le c tin g  c e n tr a l  problems of the  p o s i t i v i s t  a n a ly s is .  In  

a d d itio n , c r i t ic i s m  focuses on the  8 requ irem en ts  o f I.M .L . and 

q u es tio n s  t h e i r  s ta tu s  fo r  a v a r ie ty  o f re a so n s . The m ajor c r i t i 

cism s made o f F u l l e r 's  th eo ry , however, stem from the d i f f e r in g  

views o f the  is -o u g h t problem . Given the  argument o f t h i s  th e s i s ,  

th a t  t h i s  should be so , should occasion  l i t t l e  s u r p r is e .  F u l le r  

does n o t share  th e  c e n tr a l  p o s i t i v i s t  d i s t in c t io n  between f a c t  and 

value and i t  i s  around th i s  p o in t  th a t  th e  debate  c e n tr e s .  This 

g iv es  r i s e  to  se v e ra l c lo s e ly  r e la te d  c r i t ic i s m s  p o in tin g  o u t conse

quences of F u l l e r 's  f a i l u r e  to  make the  d i s t in c t io n  accep ted  by 

p o s itiv ism . P a r t i a l l y ,  th e se  tend to  show th a t  i t  i s  the  'e x te r n a l '  

m o ra lity  o f law th a t  i s  more im portan t - an im portance t h a t  p o s itiv ism

does n o t deny, bu t lo g ic a l ly  se p a ra te s  from law i t s e l f .  In  t h i s  re s p e c t .

F u l l e r 's  own c o n tr ib u tio n  to  n a tu ra l  law in  i t s  t r a d i t io n a l  sense and

h is  view o f m o ra lity  w i l l  be d e a l t  w ith . F in a l ly ,  the  adequacy of

F u l l e r 's  th eo ry  w i l l  be a sse ssed  in  the  l i g h t  o f d e f in i t io n  in  le g a l  

th eo ry .

In  a com parison of F u l l e r 's  th eo ry  w ith  p o s itiv ism , the  most

s t r ik in g  fe a tu re  i s  th a t  the  two th e o r ie s  seem engaged on q u ite

17d i f f e r e n t  e n te r p r i s e s .  This i s  q u ite  e a s i ly  seen from th e  range 

o f problems th a t  each c o n sid e rs  s ig n i f i c a n t  and th e  way th a t  th e se

17 . H a rt, Review o f F u l l e r 's  The M o ra lity  o f Law, 1282, makes t h i s
p o in t .  H art a lso  say s , ' I  am haunted  by th e  f e a r  t h a t  our s t a r t 
in g  p o in ts  and in t e r e s t s  in  ju r isp ru d e n c e  a re  so d i f f e r e n t  th a t  
th e  a u th o r and I  a re  fa te d  never to  understand  each o th e r 's  work*,
ib id ,  1281.
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a re  n o t o f common concern . W hils t p o s itiv ism  does n o t deny I .M .L ., 

i t  q u e s tio n s  bo th  i t s  su rrounding  assum ptions and i t s  im portance 

(as w i l l  be s e e n ) . F u l le r ,  on the  o th e r  hand, i s  r a th e r  d ism iss iv e  

of p o s i t i v i s t  co n cern s; however, t h i s  i s  more u n fo r tu n a te  because 

they  f ig u re  in  P u l l e r 's  a n a ly s is ;  b u t in  a vague and unexamined way. 

The id e a  o f a le g a l  system i s  im p o rtan t f o r  F u l le r  because th e  I.M .L . 

requ irem en ts app ly  to  a system and n o t in d iv id u a l law s. However,

F u l le r  does n o t p rov ide  any a n a ly s is  o f a  le g a l  system -  perhaps 

the c e n tr a l  concern  of p o s itiv ism , in s te a d  th e re  a re  only  su g g estiv e  

h in ts  on to p ic s  l ik e  e f f ic a c y , in d iv id u a tio n , e t c .  In  p a r t i c u la r .  

F u l le r  i s  c r i t i c a l  o f the  h ie r a r c h ic a l  model o f K elsen , y e t  does n o t 

p rovide any a l t e r n a t iv e .  S im ila r ly , the  n o tio n  o f a ru le  i s  assumed 

and, a p a r t  from d i r e c t  bearin g  on I .M .L ., n o t d e a l t  w ith  in  any d ep th . 

As H art say s . F u l l e r  ' speaks th roughout as i f  the  n o tio n  o f a ru le
18were unambiguous and o therw ise  u n p ro b le m a tic '. C oercion , as employed 

in  K elsen*s th e o ry , i s  a lso  c r i t i c i s e d  as a c r i t e r io n  o f law , y e t 

the  f u l l  im p lic a tio n s  o f the  p o s i t i v i s t  th eo ry  do n o t appear to  have

19been a p p re c ia te d , n o r i t s  s u b t le ty  r e a l iz e d .  F u l le r  h im se lf  does 

n o t p rov ide  any c le a r  n o tio n  o f the  ro le  o f co e rc io n , y e t we can 

assume i t  i s  c e n t r a l ;  fo r  I.M .L . only  becomes s ig n i f ic a n t  i f  con

s id e red  from the  p o in t  o f enforcem ent (an u n c le a r  law seems innocuous 

u n le ss  in d iv id u a ls  a re  punished under i t ) .  F in a l ly ,  g iven  F u l l e r 's  

a n tip a th y  to  concep ts  such as system and c o e rc io n , i t  i s  h a rd ly  

s u rp r is in g  th a t  F u l l e r  r e j e c t s  th e  p o s i t i v i s t  n o tio n  of v a l id i ty .

18 . I b id . ,  1281.
19 . See H a r t 's  defence o f K elsen a t  t h i s  p o in t ,  i b i d . ,  1288-9.
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which i s  independent o f m orals. I t  must be s a id  t h a t ,  a t  th e  very

l e a s t , p o s i t i v i s t  le g a l  v a l id i ty  i s  c le a r ,  w hereas, as w i l l  be seen.

P u l l e r 's  n o tio n  o f v a l id i ty  i s  very  f a r  from c le a r .  As H art say s .

F u l le r  m erely says th a t  law 'd e r iv e s  i t s  u lt im a te  su p p o rt from a

sense o f i t s  being r i g h t ' .  To th i s  H art r e p l i e s ,  ' i s  i t  r e a l l y

n o t p o s s ib le , w ith o u t weaving f ic t io n s  to  be more s p e c if ic  than  
20t h i s ? ' .  But what can be s a id  about th e  s ta tu s  o f I.M .L , i t s e l f ?

C r it ic is m  about the  8 requ irem en ts  o f I.M .L . can e a s i ly  be m is

p laced . This i s  la rg e ly  due to  th e  f l e x i b i l i t y  (o r vagueness) o f 

F u l l e r 's  fo rm u la tio n  (and the  ex cep tio n s  he a d m its ) . For example, 

i t  i s  s t ip u la te d  only  th a t  a t o t a l  f a i lu r e  o f I .M .L ., in  one o r 

more o f i t s  requ irem en ts  in  a system , would r e s u l t  in  no law.

F u l le r  can th e re fo re  accommodate a g re a t  d ea l o f r e t r o a c t iv e  

l e g i s l a t i o n ,  f o r  in s ta n c e , w h ils t  s t i l l  reg a rd in g  a system as law, 

a l b e i t  bad law, Nor i s  F u l le r  committed to  the  id e a  th a t  a law 

f a i l i n g  I.M .L . i s  n e c e s s a r i ly  bad. He examines each o f the  r e q u ir e 

ments in  tu rn  and i t  i s  c le a r  th a t  a requ irem en t may, fo r  moral 

re a so n s , be r e je c te d .  For example, a r e tro s p e c t iv e  law may be 

e s s e n t ia l  to  cure a h o p e le s s ly  u n c le a r  law . Indeed , F u l le r  sug g ests  

th a t  th e re  may be an tinom ies between the  req u irem en ts , so : th a t  

breaches tend  to  be cum ula tive . Nor i s  F u l le r  committed to  t o t a l  

f u l f i l lm e n t  o f req u irem en ts , because th ey  a re  a s p ir a t io n s  n o t d u tie s  

in  th a t  sen se . I t  i s  on ly  in  f a i lu r e  t h a t  minimum adherence i s  l o s t .  

F u l le r  i s  n o t, th en , v u ln e rab le  to  a few co u n te r exam ples.

20. I b id .,  1294.
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Where F u l le r  i s  v u ln erab le  i s  in  reg a rd  to  the  s ta tu s  o f the
218 req u irem en ts . Summers, fo r  example, c laim s tn a t  the  l i s t  i s  by 

no means com plete. Summers adds; (1) f a i lu r e  to  e s ta b l i s h  a u th o r i

t a t iv e  law-making p rocedu res, (2) f a i lu r e  to  comply w ith  law-making 

p rocedu res, (3) f a i lu r e  to  provide in te r p r e ta t iv e  p roced u res , (4) f a i l 

u re  to  provide fo r  ex ecu tio n . W ithout examining th ese  p o in ts  in d iv i 

d u a lly , they  do in d ic a te  th a t  F u l le r  has n o t provided fo r  the  ro le  of 

in s t i t u t i o n s  in  h is  model. P a r t ly  t h i s  seems to  stem from h is  

a lle g o ry  o f Rex who seems to  be a f a i r l y  sim ple A u stin ian  commander, 

a lthough  one th a t  i s  s e n s i t iv e  to  h is  s u b je c t 's  re a c t io n s .  C urious 

a lso  i s  the  absence o f any c o n s tru c tiv e  ro le  fo r  the  c o u r ts . Once 

away from the sim ple model o f Rex, i t  i s  c le a r  th a t  the problems 

c re a te d  by I.M .L. f a i lu r e  would f a l l  upon the  c o u r ts  who, o r d in a r i ly ,  

would be expected to  ren d e r laws w orkable. Another p o in t can be drawn 

ou t o f Summer's c r i t ic i s m .  This i s  the lo g ic a l  p o in t th a t  we are  

given no id ea  o f the  c r i t e r i a  on which th e se  requ irem en ts a re  based, 

o r t h e i r  r e la t io n s h ip  -  we cannot th e re fo re  say i f  the  l i s t  i s  com

p le te .  Indeed i t  i s n ' t  a t  a l l  c le a r  w hether the  reason  fo r  f a i lu r e  

i s  th e  unhappiness of the  su b je c ts  and the  consequent lo s s  o f e f f ic a c y  

o r some more te c h n ic a l reaso n . D esp ite  what F u l le r  say s , i t  i s  p o ss ib le  

to  su g g est th a t  the 8 requ irem ents a re  an 'u n p ack in g ' o f the  n o tio n  of 

r u le s  - which a re  taken  as g en era l and p r e s c r ip t iv e .  Indeed, w ith  the 

ex cep tio n  o f the  e x is ten c e  o f ru le s  them selves, the  rem aining 7 r e q u ir e 

ments have to  do w ith  p re s c r ip t io n  in  a p e rfo rm ativ e  sense - th a t  i s  

w ith  the  p o s s ib i l i t y  o f obedience. In  the  l i g h t  o f J .L .  A u s t in 's  work, 

i t  seems th a t  a co n d itio n  o f p re s c r ib in g  - g e t t in g  someone to  do some

21. Supra, note 3, 121-3.



238

th in g  - i t  i s  m inim ally n ecessa ry  th a t  the  th in g  p re sc r ib e d  be p o ss ib le  

(a problem to  be encountered w ith  c o n f l ic t in g  norms in  c h a p te r  11 ), 

F a ilu re  in  th i s  sense would mean th a t  the  'p r e s c r ip t io n ' was n o t gen

u in e , In  the case o f I .M .L .- f a i lu r e ,  the  p re s c r ip t io n  would f a i l  

because th e  s u b je c t could  n o t be sa id  to  have understood  th e  p re s c r ip 

t io n  o r be ab le  to  c a r ry  i t  o u t. I f  t h i s  i s  the  c r i t e r io n  behind 

I .M .L ., then  th i s  w il l  apply  to  in d iv id u a l laws as w e ll, y e t F u l le r  

makes the  requirem ent th a t  o f a system . The d i f f i c u l t y  here  i s  th a t  

F u l le r  does n o t p rovide any id e a  how a ' f a i l e d '  law can e x i s t  w ith in  

an o p e ra tiv e  system , so th a t  the  requ irem en t o f a system looks l ik e  

a f a i lu r e -p r o o f  s t ip u la t io n  in  h is  th eo ry . Indeed , the  s t ip u la t io n  

o f ' t o t a l  f a i l u r e '  i s  n o t h e lp fu l  f o r  we do n o t know what t h i s  would 

be l ik e ,  bu t r a th e r  re q u ire  c l a r i t y  a t  the  p o in t where a system con

ta in s  many laws which f a i l  I .M .L ., b u t many which do n o t .  In  the  

absence o f an a n a ly s is  o f a system , i t  i s  d i f f i c u l t  to  know why a 

I .M .L .- fa i le d  s in g le  law i s  n o t a lso  a non-law  by F u l l e r 's  argum ents.

Although the s ta tu s  o f F u l l e r 's  th eo ry  has been ch a llen g ed , ijiost 

c r i t ic i s m  stems from what i s  seen  as F u l l e r 's  n e g le c t o f the  f a c t -  

va lue  d i s t in c t io n .  I t  i s  here  th a t  H a r t 's  c r i t ic is m s  can be co n sid e red ,

I  b e liev e  from the p ic tu re  th a t  has been p resen ted  o f K e lse n 's  th eo ry , a 

K elsen ian  c r i t iq u e  would resem ble th a t  o f H art in  a l l  im portan t re s p e c ts .  

Indeed , w h ils t  d is t in g u is h in g  K e lse n 's  th eo ry  from h is  own. H a rt defends 

K elsen (and A ustin ) - even, as in  the  ro le  o f co erc io n  or the  Grundnorm, 

where the  a n a ly s is  d i f f e r s  -  because they  re p re se n t p o ss ib le  answers to  

problem s th a t  H art sees as im p o rtan t.
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H art b e lie v es  th a t  F u l le r  i s  co n fusing  m o ra lity  (ought) w ith

e f f ic ie n c y  ( i s )  and th a t  I.M .L. a re  m erely maxims which make law
22c re a t io n  e f f i c i e n t .  In  t h i s  sen se , law i s  on an equal fo o tin g  w ith  

c a rp e n try  (and i t s  'good c ra f ts m a n s h ip ') ,  as F u l le r  a d m i t s . H a r t ,  

however, tak es  th i s  to  the  le s s  in o ffe n s iv e  case o f po iso n in g , where 

a s im ila r  s e t  o f maxims could be drawn up. ("Avoid po isons however
24le th a l  i f  t h e i r  shape, co lo u r or s iz e  i s  l i k e ly  to  a t t r a c t  n o t ic e " ) .

In  K antian  terros. F u l le r  has confused a h y p o th e tic a l w ith  a c a te g o r

i c a l  im pera tive  -  h is  "m ora lity "  i s  only  a form of prudence. H art 

draws the  conclusion  th a t  I.M .L . i s  'co m patib le  w ith  very  g re a t  

i n i q u i t y ' . H a r t  a lso  observes:

Only i f  the purpose o f su b je c tin g  human conduct to  
the  governance of r u le s ,  no m a tte r  what t h e i r  c o n ten t, 
were i t s e l f  such an u ltim a te  v a lu e , would th e re  be 
any case fo r  chosing  the  p r in c ip le s  o f rulem aking 
as a m o ra lity , and d is c u ss in g  w hether i t  was a m o ra lity
of du ty  o r a s p i r a t io n .

In  a d d itio n  to  th i s  remark o f H art, the  p o in t i s  f u r th e r  brought out 

when Dworkin ex p resses  F u l l e r 's  dilemma as fo llo w s:

He wants to  show th a t  making even bad law re q u ire s  
some compliance w ith  p r in c ip le s  o f m o ra lity . When he 
produces p r in c ip le s  compliance w ith  which i s  indeed 
n ecessa ry  to  law, they  tu rn  o u t to  be s t r a te g ic  or 
c r i t e r i a !  r a th e r  than  moral p r in c ip le s .  When he i n s i s t s  
on co n sid e rin g  them moral p r in c ip le s  (o r s u b s t i tu te s  fo r

22. Supra, no te  17, 1286.

2 3 . Supra, no te  1, 96 .

24. Supra, no te  I 7 , 1285-6.

25 . H art, The Concept o f Law, 202.

26 . Supra, no te  I 7 , I 287 .
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t h e i r  p r in c ip le s  which a re  m oral) he i s  no lo n g e r 
ab le  to  show th a t  compliance w ith  them i s  n ecessa ry  
to  law . 27

S tra n g e ly , enough. H art f in d s  h im se lf in  agreem ent w ith  a modern 

N a tu ra l law th e o r i s t ,  D 'e n trè v e s , who sees  I.M.L. as m erely ' techno-

28lo g ic a l* .  F u l l e r 's  re p ly  to  th i s  p o in t i s  an ex p ress io n  o f p u zz le 

ment:

Does H art mean m erely  th a t  i t  i s  p o s s ib le , by s t r e t c h 
ing  the  im ag in a tio n , to  conceive the  case of an e v i l  
monarch who p u rsues the  most in iq u ito u s  ends bu t a t  
a l l  tim es p re se rv e s  a genuine re s p e c t  fo r  the  p r in c ip le s  
o f l e g a l i t y ?29

F u l le r  a lso  ex p resses  d is g u s t  f o r  H a r t 's  p o iso n er example. However, 

given F u l l e r 's  r e je c t io n  o f  th e  fa c t-v a lu e  d i s t in c t io n ,  t h i s  re a c tio n  

i s  c o n s is te n t .  H art i s  assum ing th a t  means can remain f a c t s  which 

a re  u n a ffec ted  and u n a ffe e tin g  th e  ends which they  se rv e . F u l le r ,  

however, i s  su g g estin g  th a t  ex p erience  shows o th e rw ise . As L a sa lle  

p u t i t :

Show us n o t th e  aim w ith o u t th e  way. For ends and means 
on e a r th  a re  so en tan g led
That changing one, you change the  o th e r  two; Each d i f f e r 
e n t p a th  b rin g s  o th e r  ends in  v i e w . 5 0

F u l l e r 's  views on th e  means-end r e la t io n s h ip  a re  t ie d  up w ith  h is

id e a  of purpose a lre a d y  m entioned above. H art c laim s th a t  F u l le r

27 . R. Dworkin, The E lu s iv e  M o ra lity  o f Law, 638 .

28 . A .P. d 'E n trè v e s , The Case fo r  N a tu ra l Law Reexamined, 31»

29 . Supra, no te  1, 154.
30 . Ferdinand L a s s a l le ,  F ranz von S ick ingen , c i t e d ,  A. K o e s tle r , 

Darkness a t  Noon, 193•
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'perpetrates a confusion between two n otion s th at i t  i s  v i t a l  to

hold apart: the notions of purposive a c t iv i t y  and m o ra lity ',

This i s  worth considering a t some length  forming, as i t  does, the
32b a sis  for  the e a r lie r  Fu ller-N agel debate on purpose. I t  i s  

F u lle r 's  argument th at i t  i s  im possible to  in terp re t human behaviour 

w ithout knowledge of i t s  purpose. F u ller  r e la te s  a story  o f the 

boy's action s which only become meaningful once we see h is  purpose 

i s  to  open a c lam .. Much the same can be sa id  of law; which, accord

ing to F u ller , shows the conjunction o f i s  and ought -  ^  can only be 

explained by what i t  ought to be. P ositiv ism , on the other hand, i s

taken as implying d escr ip tion s o f merely p h ysica l behaviour, or that

purpose i s  ir re le v a n t. Now p o sitiv ism  i s  not committed to  denying 

purpose, but does not concur w ith F u ller  ' that there i s  a t le a s t  an 

"in tersection "  of "is" and "ought", s in ce  the judge, in  deciding  

what the rule i s ' ,  does so in  the l ig h t  o f h is  notions of what ' i t

ought to be in  order to carry out i t s  p u r p o s e I n  one sense th is

i s  unexceptionable, but p o sitiv ism  would i n s i s t  th at the whole poin t 

would presuppose the d is t in c t io n  i t  invokes. No p o s i t iv i s t  would 

deny that 'oughts' in flu ence ' i s '  nor, as F u ller  th inks, would they  

deny the ro le  of purpose; fo r  example in  ju d ic ia l  d isc r e tio n . A fter

a l l ,  since Heydon's case , th at purpose has played a part in  in terp re-
34ta t io n  i s  w ell recognized. However, i t  i s  doubtful th a t p ositiv ism

31. Supra, no te  17, 1286.
3 2 . Supra, no te  8 .

33 . Supra, no te  9, 662.

3 4 . Heydon's Case (1584) 3 Co. Rep. 7b.



242

would wish to  make purpose the  so le  in te r p r e ta t iv e  s tan d ard  ( in  

c o n te x t) . A fte r  a l l ,  a law m ight have no purpose in  any c le a r  sense; 

i t  might have s e v e ra l;  i t  m ight have a changing purpose. (R ather 

i t  i s  n o t the law but the maker who has a purpose i f  a t  a l l ) .  P u l l e r 's  

concept o f purpose, however, i s  a r a th e r  u n fa m ilia r  one, fo r  i t  a t  

tim es assumes a m etaphysical c h a ra c te r .  Purpose can be unconscious 

and indeed becomes te le o lo g ic a l ;  f o r  P u l le r  ta lk s  of common law as 

i f ,  'w orking i t s e l f  p u ré '^ ^  and of laws re v e a lin g  purposes of which 

th e i r  fram ers were n o t aware. Speaking o f t h i s  usage, Nagel says

I  cannot even see in  the  h is to r y  o f th e  common 
law the  o p e ra tio n  of such a p ro cess ; and I  f in d  
i t  g ra tu ito u s  to  assume th a t  the  manner in  which 
le g a l  p reced en ts  were used in  c o u r ts  o f common 
law in  the  n in e te e n th  cen tu ry  f o r  s e t t l i n g  h i s t 
o r ic a l ly  novel is s u e s ,  would have been regarded  
by sev en teen th  cen tu ry  common law Judges as 
im plem entations o f a common en d -in -v iew , where 
th a t  end-in-v iew  was then  o u t of view because n o t 
s t i r r e d  in to  a c tiv e  consc iousness by the  f a c t s  of 
the  case being d e c id e d .56

F u lle r  a lso  uses the  concept to  connect h is  I.M .L . to  h is  su b s ta n tiv e  

n a tu ra l  law, so th a t  he says

A purpose i s ,  as i t  were, a segment o f man. The 
whole man, taken  in  the  round, i s  an enormously 
com plicated s e t  o f in te r r e la t e d  and in te r a c t in g  
p u rposes. This system of purposes c o n s t i tu te s  
h is  n a tu re  . . .57

35» This echoes Lord M an sfie ld 's  dictum  in  Qmychund y . Barker 1 Atk.
21. 35. 26 Eng Rep 15, 22-23. (oh 1744), c . f .  F u l le r ,  Human Purpose
^ d  N a tu ra l Law, 703 and supra , n o te  9i 636 . In  th e  Anatomy of Law, 
89 and in  Human Purpose and N a tu ra l Law, 703, F u l le r  c i t e s  W itt
g e n s te in  in  su pport o f a s im ila r  p o in t .  U n fo rtu n a te ly , in  c o n tex t 
W ittg en s te in  i s  denying th e  n o tio n  o f purpose th a t  F u l le r  advoca tes. 
W ittg e n s te in , P h ilo so p h ic a l In v e s t ig a t io n s , s s .  69, 70. On the 
n o tio n  of purpose see a r t i c l e s  by S p a re sh o tt, Emmet, L a ird , Taylor 
and N akhnlkian c i te d  by Summers, su p ra , n o te  3 , I I 7 .

36 . E . Nagel, On the  Fusion o f F ac t and V alue, a Reply to  P ro fe sso r 
F u l l e r , 81 .

37 . L. F u l le r ,  American Legal Philosophy a t  M id-Century, 4 6 l.
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The s t r ik in g  p o in t i s  t h a t  the  examples which F u l l e r  u se s , of the  clam
-% o

and o f  c o n s tru c tin g  a machine from a p la n , a re  non-m oral. In  

o th e r  words, the  n o tio n  o f purpose, in  i t s e l f ,  does n o t make the 

a c t i v i t y  m oral ( i t  m ight make i t  immoral -  as th e re  a re  undoubtedly  

bad p u rp o se s) . As Cohen p u ts  i t

the  b e s e t t in g  s in  of F u l l e r 's  ju r i s p r u d e n t ia l  
d is c u s s io n s  i s  to  confuse any e v a lu a tio n  w ith  
moral e v a lu a tio n , and any use o f the  term  ought 
w ith  a  m oral use o f i t . 59

The p o in t  i s  th a t  the  e x is ten c e  o f a purpose does n o t s e t t l e  the  

q u e s tio n  w hether i t  i s  th e  purpose t h a t  i t  ought to  be. Nor i s  th e re  

any th ing  in  p u rp o se fu l a c t i v i t y  th a t  makes i t  m oral, indeed , as J .L .
4oStocks say s , th e re  i s  no n ece ssa ry  connec tion  between m o ra lity  and 

purpose

M o ra lity  may c a l l  on a man a t  any moment to  
su rre n d e r  th e  most prom ising avenue to  h is  own 
m oral p e r fe c t io n .

In  sum, th e re fo re ,  the  n o tio n  o f purpose w i l l  n o t b ridge  th e  d i s t i n c 

t io n  between e f f ic ie n c y  and m o ra lity . More so because being  u n c le a r  

i t s e l f  i t  can h a rd ly  c l a r i f y  the  problem i t  i s  in tro d u ced  to  re s o lv e . 

Indeed , r a th e r  than  m erging the m o ra l i ty - e f f ic ie n c y  d i s t i n c t io n ,  the  

d i s t i n c t io n  e n te r s  th e  n o tio n  of purpose i t s e l f .

38 . S . I .  Shuman, Legal P o s itiv ism : i t s  Scope and L im ita tio n s , 77 -9 .

39 . M. Cohen, Law, M o ra lity  and Purpose, 644.

40. J .L .  S to ck s , M o ra lity  and Purpose, 29 . Ttiis book su p p lie s  a 
b r i l l i a n t  a t ta c k  on th e  n o tio n  of m o ra lity  as p u rp o se fu l. Even 
were purposes a c tu a l ly  e s ta b lis h e d , i t  i s  a f u r th e r  and more 
dubious s te p  to  argue th a t  th ese  r e a l l y  form one o v e ra l l  purpose. 
As.K. N ie lsen  p u ts  i t  in  The Myth o f N a tu ra l Law, 133, 'because  
th e re  a re  purposes in  l i f e  i t  d o e s n 't  fo llow  th a t  th e re  i s  a 
purpose to  l i f e ' .  N ie lsen  a lso  p o in ts  ou t th a t  th e re  i s  an 
e q u iv o ca tio n  between purpose as fu n c tio n  and as in te n t io n .
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Given the preceding arguments, the p o s i t iv i s t  case can be sta ted

as denying any necessary connection between the inner and extern al
4 lm o ra litie s  o f law. P ositiv ism  does not deny th at law and m orality

are re la ted  in  many ways, fo r  example, in  the way moral notions

in flu ence what becomes law, how law i s  in terp reted , the reasons for
42obeying law and so on. As Hart puts i t

Sometimes what i s  a s s e r te d  i s  a k ind  of connection  
which few i f  any have ev er den ied ; b u t i t s  in d i s 
p u ta b le  e x is te n c e  may be wrongly accep ted  as a s ig n  
o f some more d o u b tfu l co n n ec tio n , or even m istaken 
f o r  It.4 )

Nor i s  p o s itiv ism  committed to  the  view th a t  law ought to  be u n in f lu 

enced by m o ra lity ; i t  m erely m ain ta in s  th a t  a s e p a ra tio n  can be made 

in  a n a ly s is  and th a t  th e  r e la t io n ,  however w ell a t te s te d  in  p ra c t ic e ,  

i s  n o t a n e ce ssa ry  one. P u l le r  does n o t seem to  re p ly  d i r e c t l y  to  

th i s  p o in t  and to  say  what the  r e la t io n s h ip  i f  n o t n e ce ssa ry .

Given adm issions made about f l e x i b i l i t y  in  I.M .L ., i t  i s  d i f f i c u l t  

to  see th a t  t h i s  c e n t r a l  p o s i t i v i s t  case  can be answered. In  g e n e ra l.

F u l le r  seems to  th in k  th a t  th e  r e la t io n s h ip  i s  one where I.M .L.
t I 44in c l in e s  tow ards e x te rn a l  m o ra lity  o r th a t  i t  o v erlap s  . But i f

th i s  i s  so , i t  would n o t meet the p o s i t i v i s t  p o in t .  F u l le r  seems to

be argu ing  on e m p ir ic a l grounds o r on p r a c t i c a l  grounds. For example.

F u l le r  d ism isse s  H a r t 's  c laim  th a t  I.M .L . i s  com patib le  w ith  g re a t

in iq u i ty ,  on th e  grounds th a t  no examples a re  g iven  -  b u t th i s  i s  n o t 

45to  the  p o in t .  (S lav ery  laws could  no doubt meet I.M .L . bu t such an

41. The in n e r  m o ra lity  being conceived as an 'i s *  and the  e x te rn a l  
as an 'o u g h t ' .

42. Supra, n o te  25, 198.

43. I b i d . ,  l 8 l .
44. Supra, n o te  1, 4 .

45. I b i d . ,  154.
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example i s  n o t n e ce ssa ry  to  th e  p o s i t i v i s t  c a s e .)  P u l le r  has se v e ra l 

s u b s ta n t ia l  arguments which t r y  to  co u n te r the  p o s i t i v i s t  p o in t .  

F i r s t ,  F u l le r  b e lie v e s  ' t h a t  th e re  i s  a k ind  o f r e c ip r o c i ty  between 

government and c i t i z e n  w ith  re s p e c t to  the  observance o f la w s '.

T his means th a t  the  c i t i z e n  has a prim a f a c ie  du ty  to  obey the  law 

i f  i t  f u l f i l s  I.M .L, (I.M .L . being the  governm ent's d u ty ) . T h is, 

however, cannot show th a t  I.M .L . i s  incom patable w ith  im m orality , 

f o r  the  du ty  i s  ad m itted ly  on ly  prim a f a c ie .  Secondly, the  r e q u ir e 

ments o f I.M .L. w i l l  l im i t  what can be made law on grounds o f 

e n fo rc e a b i l i ty ;  the  unen fo rceab le  laws w i l l  tend  to  be immoral. 

F u l le r  suggests  p ro h ib i t io n s  on c o n tra c e p tio n  and homosexual a c ts ,  

b u t th e se  examples make c le a r  th a t  a p a r t i c u la r  l i b e r a l  id e a  o f 

m o ra lity  i s  in  q u es tio n  (moreover th e se  have been, and a re ,  en fo rced  

w ith  reasonab le  su c c e ss ) . Upholders o f a  m o ra lity  h o ld in g  d i f f e r in g  

views would c le a r ly  n o t see the  same I .M .L .-m o ra lity  co n n ec tio n . 

F u l le r  a lso  in s ta n c e s  race  laws as being  ru le d  o u t by the  requ irem en t 

o f c l a r i t y ,  b u t, as H art p o in ts  out

I t  shows on ly  t h a t  th e  p r in c ip le  th a t  laws must be 
c le a r ly  and i n t e l l i g i b l y  framed i s  incom patib le  
w ith  the  p u r s u i t  o f vaguely  d e fin ed  su b s ta n tiv e  
aim s, w hether th ey  a re  m orally  good o r e v i l .  In  
p a r t i c u la r ,  i t  does n o t show what th e  au th o r 
a s s e r t s  -  t h a t  c le a r  ru le s  a re  n o t " e th ic a l ly  
n e u tra l"  between good and e v i l  s u b s ta n tiv e  aim s.
There i s  th e re fo re  no s p e c ia l  in c o m p a tib i l i ty  between 
c le a r  laws and e v i l .  C lear laws a re  th e re fo re  e th ic 
a l l y  n e u tr a l  though th ey  a re  n o t e q u a lly  com patible 
w ith  vague and w e ll-d e f in e d  a im s.^7

46. I b id . ,  39.
47 . Supra, n o te  I 7 , 1287 . Many commendable laws use vague n o tio n s  

l ik e  'f a i r n e s s '  e t c .  Perhaps F u l le r  would be on s a f e r  ground 
w ith  the  more modest c laim  th a t  g e n e ra lly  the  p e rp e tra to r s  of 
e v i l  a c ts  a re  n o t candid  about t h e i r  in te n t io n s .
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P u lle r* s response to  th i s  I s  to  make an o th er assum ption e x p l i c i t ;

48‘coherence and goodness have more a f f i n i t y  than  coherence and ev il*  

which in  tu rn  seems to  depend on the  assum ption th a t  o rd e r, as such, 

i s  good. As H art p u ts  i t

we need the  a d d it io n a l  prem ise th a t  good ends a re  
e s s e n t i a l ly  o r p e c u l ia r ly  d e te rm in a te  and bad ends 
a re  e s s e n t i a l ly  vague and in d e f in a b le .^9

F u lle r* s  assum ptions a re  so vague i t  i s  d i f f i c u l t  to  a sse ss  t h e i r  

w orth . In  view o f em p irica l co u n te r exam ples, i t  must be assumed 

th a t  they  have some m etaphysica l s t a tu s ,  b u t as such, th ey  seem 

h ig h ly  d is p u ta b le . F u l le r  a lso  makes a connection  w ith  m o ra lity

on the  grounds t h a t  I.M .L . g iv e s  due w eight to  men*s r e s p o n s ib i l i ty

50and r a t i o n a l i t y ,  assuming th a t  th ese  a re  n e c e s s a r i ly  m oral v a lu e s . 

But th i s  assum ption ig n o res  the  f a c t  th a t  th ey  a re  a lso  v a lu es  fo r  

e f f ic ie n c y . When F u l le r  c laim s th a t  p o s itiv ism  cannot e x p la in  why 

r e t r o a c t iv e  o r n o n -g en era l laws a re  bad, he overlooks both  th e  bad

n e ss  of in e f f ic ie n c y  and badness in  term s of the  e x te rn a l  m o ra lity .

I I I

Im p l ic i t  in  the  p o s i t i v i s t  case i s  the n o tio n  th a t  i t  i s  the 

e x te rn a l  m o ra lity  t h a t  i s  the  im p o rtan t one. Here p o s itiv ism  i s  a t  

one w ith  t r a d i t i o n a l  n a tu ra l  law and modern ad h eren ts  such as

48, Supra, no te  6^6, and re a s s e r te d  in  F u l le r ,  A Reply to  Pro
fe s s o rs  Cohen and Dworkin, 664,

49 , Supra, n o te  17, 1287 ,
50 , See C.L. Palms, The N a tu ra l Law Philosophy of L.L , F u l le r  and 

D, Sturm ,, F u lle r^ s  M ultid im ensional N a tu ra l Law Theory, But 
many games o r ru le -g o v ern ed  a c t i v i t i e s  a lso  do th i s  w ithou t 
becoming m oral, c , f ,  su p ra , no te  1 , l6 2 .
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D *entrèves. Indeed i t  i s  d isp u ted  w hether i t  i s  p roper to  r e f e r

to  I.M .L . as a m o ra lity  a t  a l l  g iven  th a t  F u lle r* s  d e f in i t io n  seems

to  span any human a c t i v i t y  th a t  i s  e v a lu a te d . I f ,  f o r  in s ta n c e ,

I.M .L . i s  compared w ith  what i s  no rm ally  r e fe r re d  to  as m o ra lity ,

i t  has very  l i t t l e  resem blance ex cep t perhaps in  th e  sense th a t

a c e r ta in  a c t i v i t y  i s  supposed to  have i t s  *own* *m orality*  b u t

even then  one senses th a t  th e  in v e r te d  commas denote an im portan t

m etaphor. The im portance o f the e x te rn a l  m o ra lity  seems to  be

adm itted  by F u l le r  f o r  he argues f o r  i t s  connec tion  to  I.M .L.

a lthough  i t  re c e iv e s  r e l a t i v e ly  l i t t l e  a t te n t io n  in  com parison.

A lso i t  must be remembered th a t  I.M .L . i s  q u ite  form al (w hatever

i t s  ten d en c ie s  fo r  su b s ta n tiv e  good) w hereas m oral is su e s  are  sub- 

51s ta n t iv e .  Perhaps the  q u e s tio n  can be p u t as ask ing  how f a r  can 

I.M .L . re so lv e  the  problem of o b lig a t io n  to  obey th e  law . The 

answer, I  th in k , must be very  l i t t l e  -  th e re  i s  much more in  the  

g en e ra l co n tex t o f law th a t  seems e q u a lly  im p o rtan t. Most im port

a n t ly ,  however, i t  i s  c l e a r  th a t  g e n e ra lly  e x te rn a l  m o ra lity  i s  the  

o v e rr id in g  concern . The f a c t  th a t  a law i s  immoral in  the  l i g h t  of 

th e  e x te rn a l m o ra lity , in  any b u t th e  most m arginal c a se s , would 

outweigh any goodness i t  has in  re s p e c t  o f c l a r i t y ,  e t c .  The same 

can be s a id  fo r  a le g a l  system  as a whole, a lthough  the  f a c t  th a t  

F u l le r  s t ip u la te s  I.M .L . as app ly ing  to  system s d is g u is e s  c o n s id e ra 

t io n s  of w hether to  obey bad laws which a re  co n ta in ed  in  an o therw ise  

good system . Moreover, as I.M .L. i s  n o t in ten d ed  as a c r i t e r io n  fo r  

in d iv id u a l law s, i t  does n o t so lve  the  problem of o b lig a tio n  as i t

51 . I t  i s  perhaps u n f a i r  to  p o in t o u t th a t  m o ra lity  i t s e l f  has 
no in te r n a l  m o ra lity , b u t t h i s  i s  presum ably because i t  i s  n o t 
made.
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most ty p ic a l ly  a r i s e s .  A lso, th e re  may a r i s e ,  even in  the  case 

o f system s, a s i tu a t io n  where a m ora lly  bad system i s  c o rre c te d  

by much l e g i s la t i o n  by i t s  su ccesso r which, w h ils t  m ora lly  good, 

b reaks the  requ irem en ts o f I.M .L . (Both H art and F u l le r  have d i s 

cussed the  cases  a r is in g  in  the  a fte rm a th  o f the  Nazi e ra  - in

p a r t i c u la r  those  o f g rudge-in fo rm ers who used q u ite  le g a l ,  immoral
52Nazi p rocedures to  immoral ends. The problem then  produces a 

c o n f l i c t  between the  moral d e s ir e  th a t  punishm ent be v i s i t e d  on such 

people w ith  the  f a c t  th a t  th i s  would re q u ire  r e t r o a c t iv e  l e g i s l a t i o n  

which was so prom inent a  f e a tu re  o f the  p rev io u s  reg im e). Even were 

I.M .L . and m o ra lity  n o t seen as c o n f l ic t in g  in  c e r ta in  s i tu a t io n s ,  

b u t r a th e r  I.M .L. was seen as an a d d it io n a l  t e s t ,  i t  seems obvious 

th a t  i t s  e f f e c t  would be m arg in a l,

A fu r th e r  p o in t a r i s e s  from the  im portance o f m o ra lity  in

com parison w ith  I.M .L . This i s  th a t  a law can conform to  I.M .L.

53w ith o u t accep tin g  i t .  Assuming th a t  I.M .L . has moral ten d en c ie s  

t h i s  does n o t p rev en t an unscrupulous government from adop ting  i t s  

form m erely as a means o f in c re a s in g  the  l ik e lih o o d  of obedience of 

i t s  s u b je c ts .  Presumably F u l le r  would want to  d ism iss  such cases  

as u n ty p ic a l, a lthough  t h i s ,  o f co u rse , would n o t answer the  p o in t 

about a n ecessa ry  conn ec tio n .

The im portance of more su b s ta n tiv e  c o n s id e ra tio n s  i s  brought 

o u t i f  c o n s id e ra tio n  i s  given to  where the  im m orality  o f I .M .L .-

52, Supra, no te  1, appendix, and H art, P o s itiv ism  and the  S ep a ra tio n  
of Law and M orals, p a r t  I I I ;  E, Bodenheimer, S ig n if ic a n t  Develop
ments in  German Legal Philosophy Since 1945; H.O. Pappe, The 
V a lid i ty  of J u d ic ia l  D ecisions in  the  Nazi E ra ; F u l le r ,  su p ra , 
n o te  9, s e c tio n s  V and VI,

53* As Dworkin p o in ts  o u t, what tends to  produce goodness i s  n o t 
i t s e l f  n e c e s s a r i ly  good, R, Dworkin, Philosophy, M o ra lity , and 
]^w -  O bservations Prompted by P ro fe sso r F u lle r* s  Novel Claim , 
674- 5 , c , f ,  su p ra , n o te  3 , 128, ~ '
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f a i lu r e  r e a l ly  l i e s .  For i t  i s  c le a r  th a t  making a law (o r , i f  you 

p re fe r ,  n o t making a law) th a t  i s  r e t r o a c t iv e  i s  n o t in  i t s e l f  bad; 

th e  im m orality  a r i s e s  when such a law i s  en fo rced . I t  i s  th e re fo re  

the  consequences of enforcem ent th a t  produce the  im m orality  and th i s  

g e n e ra lly  tak es  the  form o f the  in ju s t i c e  o f pun ish ing  in  the  absence 

o f cu lp ab le  f a u l t  ( in  th e  sense th a t  o b je c t iv e ly  blame could n o t be 

a tta ch e d  to  behaviour n o t d e f in i t e ly  wrong and fo r  which the su b je c t  

i s  n o t re s p o n s ib le ) . G en era lly  speak ing , were n o t an I .M .L .- fa i le d  

law o therw ise  c o rre c te d , one would expec t i t  to  remain in e f f ic a c io u s  

and hence u l t im a te ly  to  become in v a l id .  In  t h i s  sen se , I.M .L . p re 

s e n ts  c o n d itio n s  of e f f ic a c y  n o t m o ra lity .

I f  the  e x te rn a l m o ra lity  o f law i s  more im p o rtan t, o r even 

i f  i t  i s  seen only in  connec tion  w ith  I .M .L ., i t  i s  obv iously  of 

concern . What then does F u l le r  say  in  th i s  t r a d i t i o n a l  a re a  of 

n a tu ra l  law? This i s  o f i n t e r e s t  because some w r i te r s  who su p p o rt 

F u l le r  have claim ed th a t  p a r t  o f the  m isunderstand ing  o f F u l le r  a r i s e s  

from the n e g le c t of h is  su b s ta n tiv e  th eo ry  o f n a tu ra l  law . P o s i t i v i s t  

c r i t i c s  have found problem s in  F u l le r  a t  th i s  p o in t .  The m ajor com

p la in t  seems to  be t h a t  F u l le r  h im se lf does n o t p rovide a c le a r  th eo ry  

o f m o ra lity , which in  view of i t s  a lle g e d  connec tion  w ith  law i s  a 

s e r io u s  om ission in  an account which, u n lik e  p o s itiv ism , does n o t 

t r e a t  m o ra lity  as a s e p a ra te  concern . A part from making a d i s t in c t io n  

w ith in  m o ra lity , between a s p ir a t io n  and d u ty . F u l le r  says l i t t l e  more 

than  ^M orality  , , , i s  concerned w ith  c o n tro l l in g  human conduct by 

r u l e s * , T h i s  i s  vague and a lso  very  s im ila r  to  F u lle r* s  d e f in i t io n

54 , Supra, n o te  1, 130-3 . F u l le r  d is t in g u is h e s  law from th i s  sim ply 
as an * e n te rp r is e * ,
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of law (which given th e i r  congruence in  F u lle r* s  th eo ry  i s  n o t 

s u rp r is in g ) .  Law i s  sim ply marked as an ' e n t e r p r i s e * , a l so con

t r o l l i n g  human conduct by r u le s ,  which su g g ests  i n s t i t u t i o n s  and 

some degree o f d e l ib e ra te  c r e a t io n , a lthough  F u l le r  r e j e c t s  fo rce  

as a f u r th e r  d i f f e r e n t i a t io n .  M o ra lity , and i t s  n a tu re  as d i s t i n c t  

from law, i s  l e f t  in  the  most vague te rm s. The most fo rc e fu l  and 

comprehensive c r i t i c  of F u l l e r 's  n o tio n  o f m o ra lity  i s  Summers,

Summers^^ c r i t i c i s e s  F u l l e r 's  n o tio n  o f a d u ty -a s p ira t io n  d i s 

t in c t io n  and the  accompanying id ea  o f a s c a le .  Summers p o in ts  ou t 

how q u estio n ab le  the  c r i t e r i a  of d i f f e r e n t i a t io n  used to  e s ta b l i s h  

the  d i s t in c t io n  a re .  For example. F u l le r  s t a t e s  th a t  d u tie s  a re  

embodiments o f the  'm ost obvious demands o f s o c ia l- l iv in g * ,^ ^  w h ils t  

a s p ir a t io n s  a re  to  do w ith  e x c e lle n c e . Summers o b je c ts  to  t h i s  by 

p o in tin g  ou t how many d u tie s  th e re  a re  which a re  n o t v i t a l  to  s o c ia l  

l i f e .  F u l le r  a lso  c laim s th a t  people a re  n o t p ra is e d  f o r  doing
58t h e i r  du ty , bu t a re  f o r  moral a s p i r a t io n .  Summers o b je c ts  th a t  

th i s  i s  c le a r ly  f a l s e .  F u l le r  a lso  c la im s th a t  d u tie s  a re  norm ally  

a m a tte r o f fo rbearance^^  bu t as Summers says * the  m o ra lity  o f a s p i r a 

t io n ,  f o r  some p e rso n s, c o n s is ts  very  la rg e ly  o f a l i f e  o f a b s t in e n c e * ,^  

Moreover, i t  could be added th a t  i t  i s  q u ite  normal to  a l t e r n a te  formu

la t io n s  of a moral demand; as a fo rb earan ce  ( 'n e v e r  l ie * )  and as

55 , 'Law i s  th e  e n te rp r is e  o f su b je c tin g  human conduct to  th e  govern
ance of r u l e s ' ,  su p ra , n o te  1, 106 ,

56 , Supra, no te  3 , 103-113, e sp , IO6 - 7 .
57 , Supra, no te  1, 5 ,

58 , .  I b id , ,  30 .
59 . I b id , ,  42,

60 , Supra, no te  3 , 107.
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a s p ir a t io n  ( 'a lw ay s  t e l l  the  t r u t h ') .  Summers goes on to  q u es tio n

P u l l e r 's  th e s i s  where the  d i s t in c t io n  i s  e s ta b lis h e d  more by su g g es t

iv e  h in t s .  Summers main c o n ten tio n  can, however, be summarized sim ply 

as t h a t  F u l le r  does n o t e s ta b l i s h  h is  d i s t in c t io n  in  any c le a r  way.

I f  Summers i s  c o r r e c t ,  then  F u l le r  h a sa c tu a lly  done l i t t l e  to  p ro 

v ide  en ligh tenm ent on the  e x te rn a l m o ra lity  o f law.

Much as F u l le r  f a i l s  to  prov ide us w ith  a c le a r  id e a  o f the

e x te rn a l m o ra lity  o f law, so he f a i l s  to  p rov ide  any r e a l  n a tu ra l  law

th eo ry . Indeed , as Savarese says 'F u l le r  has g iven  up a l l  hope of 

fo rm u la tin g  a su b s ta n tiv e  n a tu ra l  law *,^^ This may be taken  as 

symptomatic o f F u l l e r 's  problem of f a i l i n g  to  g e t beyond e f f ic ie n c y  

to  m o ra lity  i t s e l f .  F u l l e r 's  n a tu ra l  law th eo ry , such as i t  i s ,  

seems to  com prise a view of a common human n a tu re  as p u rp o se fu l, 

r a t io n a l  and re sp o n s ib le .

one c e n t r a l  in d isp u ta b le  p r in c ip le  o f what may be 
c a l le d  su b s ta n tiv e  n a tu ra l  law , , , I  would f in d  
i t  in  th e  in ju n c tio n :  Open up, m a in ta in , and p re 
serv e  the  i n t e g r i t y  of the  channels o f communication 
by which men convey to  one an o th er what they  p e rc e iv e , 
f e e l  and d e s i r e , 62

As i t  s ta n d s , and la c k in g  fu r th e r  ex p lan a tio n  (as i t  d o es) , then  th i s  

i s  h o p e le s s ly  vague. Indeed, i t  h a rd ly  seems su b s ta n tiv e  a t  a l l .  By 

th e  s tan d a rd s  o f t r a d i t i o n a l  n a tu ra l  law i t  i s  a lso  im poverished, bu t 

F u l le r  does n o t commit h im se lf f u r th e r .  Yet s u re ly  t r a d i t io n a l  

n a tu r a l  law i s  c o r r e c t  in  see ing  the  e x te rn a l  s tan d ard  as most 

im p o rtan t; a p o in t  o f view th a t  p o s itiv ism  would sh a re , a lthough

61 , R .J . S av arese , Review o f F u l l e r 's  M o ra lity  of Law, 257»
62 , Supra, n o te  1, 186,
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d isa g re e in g  on the n a tu re  o f the r e la t io n s h ip  to  law . P o s itiv ism  

sees  the r e la t io n s h ip  as th a t  o f law as an i s  to  the  ought o f m o ra lity  

as shown in  the defence of the  Pure Theory in  c h a p te r  5 . In  conse

quence, the  r e la t io n s h ip  cannot be n e ce ssa ry  acco rd ing  to  Hume's fo rk . 

Hence the  p o s i t i v i s t  case a g a in s t  F u l le r  about the  se p a ra tio n  o f law 

and e x te rn a l  m o ra lity  sh ares  the b a s ic  is /o u g h t  p re su p p o s itio n  as does 

th e  a t ta c k  on F u l l e r 's  concept of purpose .

IV

The p o s i t i v i s t  c r i t ic i s m  above, taken  as  a whole, re p re se n ts  

the  working ou t o f the  im p lic a tio n s  o f the  is /o u g h t  dichotomy in  i t s  

v a rie d  a s p e c ts . Reasons have been given fo r  b e lie v in g  th a t  the  

dichotomy reap p ears  in  the ways F u l le r  seeks to  overcome i t .  How

e v e r , i t  may be th a t  a l l  th ese  arguments m istake F u l l e r 's  in te n t io n s ,  

which may ex p la in  why F u l le r  f in d s  them so incom prehensib le . This 

has been c le a r ly  p u t by N icholson who draws a t te n t io n  to

F u l l e r 's  b asic  assum ption, so b a s ic  t h a t  i t  i s  
p robably  in s u f f i c i e n t ly  em phasized, i s  th a t  law p e r se 
i s  m ora lly  good03

The p o s i t i v i s t  arguments would th e re fo re  's l a s h  h a rm le ss ly  a t  empty 

.64a i r  f o r  F u l le r  would, by d e f in i t io n ,  avoid  any ch allen g e  -  f o r  i t  

i s  n o t to  the  p o in t to  a ttem p t to  connect law and m o ra lity  when they  

a re  u n if ie d  in  the  very  concept o f law . As N icholson say s , the  c r i t i c s

63 . P, N icholson , The In te rn a l  M o ra lity  o f Law, F u l le r  and h is  C r i t i c s ,
318 ,

64, I b id ,
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have shown toomuch. What th e y  have shown i s  n o t 
so much the  d i f f i c u l t y  of e s ta b l is h in g  ”a n ecessa ry  
connection  between law and m o ra lity "  as i t s  im possi
b i l i t y , Any a ttem p t to  make such a n ecessa ry  
connection  must be open to  the  c r i t i c s  appeal to  
the  lo g ic a l  gap between s ta tem en ts  o f law ( f a c t)  and 
m orali ty  (v a lu e ) ,^ 5

The t r u th  o f the  p o s i t i v i s t  case  i s  conceded, bu t i t  i s  shown to  be 

m isp laced . The F u l le r  assum ption i s  about law, r a th e r  than  p a r t i c u la r  

law s, and can th e re fo re  meet em p irica l o b je c tio n s  th a t  th e re  e x i s t  

laws th a t  a re  m orally  bad as co u n ter exam ples.

The argument t h a t  'law  p e r se i s  good' i s  F u l l e r 's  b asic  p o in t 

n o t only  seems to  r e p re s e n t  F u l le r  a c c u ra te ly , b u t, in  e f f e c t ,  adm its 

most o f the  p o s i t i v i s t  case  and th e re fo re  r e p re s e n ts  from the  p o s i t i v i s t  

v iew poin t th e  only  rem aining support fo r  F u l l e r 's  th e s i s .  However, 

should th i s  su p p o rt, to o , prove u n ten ab le , th en  F u l l e r 's  whole case 

would c o lla p se . This w i l l  now be dem onstrated .

The re s o lu tio n  o f what many fe e l  to  be a genuine problem by 

d e f in i t io n a l  f i a t  i s  o b je c tio n a b le  ( e s p e c ia l ly  when i t  i s  n o t made 

c le a r  th a t  t h i s  i s  a l l  th a t  i s  h a p p e n i n g ) C o u n t e r  examples a re  

ru le d  ou t sim ply by deny ing  them the  t i t l e  ' l a w ',  o r by say ing  

they  a re  n o t ' t r u e '  law , y e t the r e s o r t  to  such s te p s  su g g ests  a 

d e p a r tu re  from normal u sag e . I t  must be observed , however, th a t  th e  

ex p re ss io n  'bad  law ' i s  n o t s e l f - c o n tr a d ic to r y  no r P ickw ickian , Yet

65 . I b id , ,  319 .
66, F u l le r ,  h im se lf , accuses p o s itiv ism  o f d e f in i t io n a l  f i a t s ,  which 

he f in d s  o b je c t io n a b le , su p ra , no te  9 , 63I .
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i t  seems P u l le r  can adm it t h i s ,  y e t claim  th a t  law p e r se i s  s t i l l  

good. But th e  problem i s  how som ething can be e s s e n t i a l ly  good when 

th e re  a re  adm itted  e x cep tio n s . The answer would seem to  be th a t  

t h i s  i s  a p iece  o f e s s e n t i a l i s t  m etaphysics. Moreover, i f  F u l le r  

can s t ip u la te  a d e f in i t io n  then  i t  i s  q u ite  open f o r  o th e rs  to  do 

so , N icholson a ttem p ts  to  answer t h i s  worry by say ing  th a t  'Law i s  

indeed thought of as something good, c e t e r i s  p a r ib u s ; hence the  

sense o f shock when the  o p p o site  i s  s t a t e d ' , T h e  claim  i s ,  th en , 

th a t  F u l l e r 's  d e f in i t io n  i s  in  keeping w ith  o rd in a ry  usage -  b u t i s  

i t ?  Many would no doubt q u e s tio n  t h i s ,  a f t e r  a l l  th e re  a re  many 

th in g s  n o t su b jec ted  to  law o r o th e rs  l e f t  to  non—le g a l  o r moral 

re g u la tio n  o r even l e f t  u n re g u la ted . Law i s  n o t n e c e s s a r i ly  good 

a t  l e a s t  in  the sense th a t  th e  more we have the  b e t te r  we s h a l l  be, 

co n v erse ly , law i s  o f te n  seen  as a n ecessa ry  e v i l  o r a l a s t  r e s o r t .

I t  may w ell be th a t  some law i s  good in  the  sense th a t ,  over a range 

of a c t io n s , i t  i s  b e t te r  th a t  th e re  be law , bu t t h i s  seems a very  

cu ltu re -b o u n d  view ( i s  any le g a l  o rd e r b e t te r  than  none? ) , I  a llu d e  

n o t j u s t  to  p r im itiv e  s o c ie t ie s  ( s o c ie ty  w ith o u t law ), bu t to  

D 'e n tr è v e 's  o b se rv a tio n  th a t  th e  assum ption ' t h a t  law i s  e s s e n t ia l ly  

good' i s  a p a r t i c u la r ly  Anglo-Saxon n o t i o n , ^  Moreover, the opposing 

is /o u g h t id ea  th a t  'th e  e x is te n c e  of law i s  one th in g ; i t s  m e r it  o r 

d em erit a n o th e r ',  seems q u ite  accep tab le  to  usage, and n o t j u s t  in  

in d iv id u a l  c a se s . Usage a p a r t ,  th e re  i s  a c le a r  lo g ic a l  d i s t in c t io n  

and even usage may be s a id , w ith o u t f i c t i o n ,  to  presuppose i t .  Nor

67 . Supra, no te  63, 320,
68, Supra, n o te  28, 23-4 ,
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does usage n e c e s s a r i ly  f a l l  in to  th e  t r a p  o f in f e r r in g  an id e n t i ty  

because o f a common s to ck  o f co n cep ts . Indeed , usage employs law 

and m o ra lity  as d i s t i n c t  co n cep ts .

I f  F u l l e r 's  d e f in i t io n  does n o t square  w ith  u sage , then  i t  i s  

m erely s t ip u la t io n  and, by r u l in g  o u t co u n te r exam ples, he i s  ach iev 

in g  co n s is te n cy  n o t c o r re c tn e s s  ( ta u to lo g is t s  t e l l  us n o th in g  about 

th e  w o rld ). As W ittg e n s te in  would say , he i s  so ru le d  by the  th eo ry  

th a t  i t s  m aintenance, r a th e r  than  accu racy , beccanes param ount. Indeed , 

on p u re ly  pragm atic grounds, a  th e o ry  th a t  ex p la in s  our common co n cep ts , 

r a th e r  than  s e t t in g  up r i v a l  ones, would be p re fe ra b le .  One m ight 

draw an analogy to  H a re 's  d is c u s s io n  o f h i s  reaso n s f o r  p re fe r r in g  

a form al d e f in i t io n  o f  m o ra lity ; on th e  grounds th a t  t h i s  a llow s

argument between b e l ie f s  which would o therw ise  be ru le d  o u t a t  th e
6qs t a r t  by d e f in i t io n .  P u t sim ply , to  ru le  o u t i s  th e re fo re  to  leav e

unexamined. In  a d d itio n  th e re  i s  a  p r a c t ic a l  p re fe ren ce  f o r  a  th eo ry

which covers the  w id est range o f prim a f a c ie  c a se s , r a th e r  than  th e
70narrow er th e o ry -d e riv e d  one.

The grounds fo r  th e o ry  a p a r t ,  what does p e r  se mean? What i s  

i t s  lo g ic a l  s ta tu s?  C le a r ly  i t  i s  n o t an e m p iric a l m a tte r , t h i s  can 

on ly  mean th a t  i t  i s  a  m etaphysica l d e f in i t io n ,  and we m ight say  too  

th a t ,  a f t e r  a l l ,  p o s itiv ism  i s  a  m etaphysics . This is su e  w i l l  be 

f u r th e r  d iscu ssed  in  th e  c o n c lu s io n . S u ffic e  to  say  fo r  the  p re s e n t, 

th a t  p o s itiv ism  in  t h i s  in s ta n c e  does n o t appear to  prejudge th e

69 . Hare w ishes to  argue w ith  e . g . ,  N azis , r a th e r  than  sim ply d ism iss  
them from the  s t a r t ,  R,M. H are, Freedom and Reason, I 60 . T his 
would a lso  avoid  th e  converse o f making a phenomenon m oral
ab i n i t i o  by d e f in i t io n .

70 . C . f .  H a r t 's  rem arks on law as  c o e rc iv e , see c h a p te r  8 , s e c t io n  1, 
i n f r a  and su p ra , n o te  25, 205-7•
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is su e  as much as F u l le r .  Indeed, fo r  F u l le r  th e re  i s  n o t a genuine 

is s u e ,  bu t then  th e  problem i s  th a t  o f e x p la in in g  why many th in k  

th e re  i s .  F u l le r ,  on the  o th e r  hand, seems invo lved  in  what has been 

c a l le d  a 'v a s t  d e f in i t io n a l  e x e r c i s e '.

Two f in a l  p o in ts  can be made a g a in s t  F u l l e r 's  th eo ry  which a lso  

c e n tre  on the  problem of d e f in i t io n .

F i r s t ,  the seem ingly u n c o n tro v e rs ia l n o tio n  th a t  law i s  the
72e n te r p r is e  of 's u b je c t in g  human conduct to  th e  governance of r u l e s '  

ten d s  to  ru le  o u t, by d e f in i t io n ,  o th e r  u ses  of law . For i f  th i s  

end i s  considered  good, then  I.M .L . w i l l  be, a t  l e a s t  as a means, 

good to o . But law has o th e r  ends and, im p o rtan tly , i t  could be a 

m erely le g it im iz in g  f a c to r  which d is g u is e s  more a r b i t r a r y  means o f 

power. The Nazi system seems to  have had th i s  c h a ra c te r ,  le g a l  ru le s  

being  p e rv e rte d  to  d isg u ise  u n re s tra in e d  power. Moreover, such a 

n o tio n  of law i s  h o p e le ss ly  wide fo r  i t  could  e q u a lly  in c lu d e  games 

and, indeed , any ru le  governed a c t i v i t y  where th e  ru le s  a re  the  

p ro d u c t o f a conscious p ro cess  o r 'e n t e r p r i s e ' .

Secondly, th e re  i s  a deep confusion  pervad ing  F u l l e r 's  th e o ry .

I t  i s  a confusion  between d e f in i t io n  and g rad in g . F u l le r  th in k s  th a t  

a good law i s  n e c e s s a r i ly  more of a law than  a bad one, bu t any th ing  

has a s e t  o f d e fin in g  c h a r a c te r i s t i c s  by which i t  i s  d is t in g u is h e d  

from o th e r  th in g s . However, when th ese  c h a r a c te r i s t i c s  a re  used as 

c r i t e r i a  o f e x ce lle n ce , i t  i s  a lo g ic a l ly  d i f f e r e n t  o p e ra tio n  as

71 . W.L. M orison. Review of F u l l e r 's  M o ra lity  o f Law, l 8 4 ,

72 . Supra, no te  55*
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73Urmson p o in ts  o u t. In  s h o r t ,  th i s  m erely u n d e rlin e s  the is -o u g h t 

d i s t in c t io n  in  an o th er a re a  where F u l le r  f a i l s  to  reco g n ize  i t .

V

Looking a t  bo th  F u l le r  and Dworkin as c r i t i c s  o f p o s itiv ism , 

i t  i s  c le a r  th a t  th ey  share  a common approach. T i is  i s  to  acc e p t, 

o r a t  l e a s t  assume, much o f the  p o s i t i v i s t  c a se , w h ils t  dem arcating  

an a re a  where p o s itiv ism  i s  deemed to  f a i l .  In  Dworkin*s th eo ry , 

th i s  ta k es  the shape of re s e rv in g  an a re a  o f 'h a rd  c a s e s ',  in  F u l le r  

i t  i s  in  the  form o f law i t s e l f .  Both t h e o r i s t s ,  by exclud ing  

p o s itiv ism , a re  m erely r e v e r t in g  to  n a tu r a l  law, n o t th e  n a tu ra l  

law o f the t r a d i t io n a l  v a r ie ty ,  bu t a n a tu r a l  law w ith in  the i n t e r 

s t i c e s  of p o s itiv ism . Both a re  f a i n t  in h e r i to r s  o f Stammler; in  

p r in c ip le s  of ju s t i c e  and in  ju s t ic e - a s - fo r m a l .  Both f a i l .  Dworkin,

p r in c ip a l ly  because he can only  conceive o f ru le s  as having a n a tu r a l  

74law ab so lu ten ess  and F u l l e r ,  because he accep ts  th e  n a tu ra l  law m erger

75o f f a c t  and v a lu e . Thus, the  two m ajor a s s a u l ts  on p o s itiv ism  a re  

r e je c te d .

In  d isc u ss in g  F u l le r  and Dworkin as c r i t i c s  of p o s itiv ism , p o s i

tiv ism  has been taken  as a uniform  th e o ry . This has been made p o ss ib le  

by the  c o n c e n tra tio n  on b asic  p o s i t i v i s t  p rem ises which a re  shared

73. J .O . Urmson, On G rading, 159.
74. C .f .  R. Dworkin, No R igh t Answer?, 84 and the  id e a  th a t  th e re

i s  one answer to  every  le g a l  problem .
75. Compare S tam m ler's id e a  o f n a tu ra l  law w ith  a v a r ia b le  c o n ten t

w ith  th e  form al n a tu re  o f F u l l e r 's  'in n e r  m o ra li ty ' o f law .
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by Kelsen and Hart. However, having e sta b lish ed  the common b a s is , 

i t  i s  now p o ssib le  to  examine the d ifferen ces  between the p o sitiv ism  

of Kelsen and o f Hart. This w i l l  be done in  the fo llow in g  chapter 

by defending the Pure Theory aga inst H art's c r it ic ism s  made from 

w ith in  p o sitiv ism . The d ifferen ces  revealed w i l l  then be shown to  

r e s u lt  from the development o f tw entieth  century philosophy o f  

which le g a l p o sitiv ism  i s  a p art. F in a lly , the work o f another 

th e o r is t  w ith in  the same tra d it io n  w il l  be considered.
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C hapter 8 P a r t  1 

K elsen and H art

A comparison of the  ju risp ru d en ce  o f K elsen and H art would 

re q u ire , and m e rit , an extended and p e n e tra tin g  a n a ly s is .  H ere, how

e v e r , comparison i s  r e s t r i c t e d  to  the  most im p o rtan t d if f e r e n c e s ,  which 

cannot be taken  as exhaustive  n o r as covering  many d if f e r e n c e s  o f 

em phasis. Where K elsen and H art agree b ro ad ly , as they  do in  many 

a re a s , p a r t i c u la r ly  in  c o n tra s t  to  n o n - p o s i t iv is t  ju r isp ru d e n c e , 

t h i s  w i l l  be taken  as re a d . In  t h i s  c h a p te r , a re a s  of d isag reem en t 

w i l l  be d iscu ssed  alone and reasons w i l l  be advanced fo r  p re fe r r in g  

K elsen*s ju risp ru d en ce  to  th a t  o f H art in  those  a re a s . This has the 

e f f e c t  o f seeming to  deny the  adequacy o f H a r t 's  v e rs io n  of p o s it iv is m . 

Such a d e n ia l  would be u n ju s t i f i e d .  H a r t 's  c o n tr ib u tio n  to  le g a l  th eo ry , 

and p o s itiv ism  in  p a r t i c u la r ,  in  term s of s ig n if ic a n c e , can on ly  be 

compared in  th i s  cen tu ry  to  th a t  o f K elsen . The c r i t ic i s m  in  th i s  

c h a p te r  i s  advanced from K elsen ian  prem ises and so the m e rits  o f 

H a r t 's  th eo ry  a re  n o t considered  in  t h e i r  own te rm s. Indeed, in  the 

p a r t  of the  c h ap te r fo llo w in g , reaso n s w i l l  be g iven  fo r  the  id e a  

th a t  the  d if fe re n c e s  between K elsen and H art depend on p h ilo so p h ic a l 

p re su p p o s itio n s , such th a t  th e re  may be no ab so lu te  grounds fo r  

p re fe r r in g  one to  an o th er.

I t  may be o b jec ted  th a t  th e  d if f e r e n c e s  between two p o s i t i v i s t  

th e o r ie s  a re  u n lik e ly  to  be o f g re a t  moment. In  re p ly  i t  may be sa id  

t h a t  th ey  may be il lu m in a tin g  and a lso , because sym pathetic , le a d  to  

a more p e n e tra tin g  c r i t ic i s m  of K e lse n 's  work. Such i s  more l i k e ly
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to  be the  case because H art o f te n  a ttem p ts  to  go beyond K e lse n 's  work 

in  p u r s u i t  o f a f u l l e r  a n a ly s is .  These a ttem p ts  perhaps l i e  behind 

K elsen*s jo c u la r  remark in  p u b lic  debate  w ith  H art (as  re p o rte d  by 

the  l a t t e r )

th a t  the  d isp u te  between us was o f a  w holly  novel 
k ind  because a lthough  he agreed w ith  me I  d id  n o t 
agree w ith  h im .l

Given the  p reced ing  rem arks, i t  i s  a p p o site  th a t  d isc u ss io n  of

th e  r e la t io n  between the two th e o r ie s  should begin  where H art makes

an im p o rtan t advance over K elsen . This i s  in  r e l a t io n  to  the  id e a
2

th a t  th e re  i s  a minimum c o n te n t of n a tu r a l  law . K elsen , as has been 

argued re p e a te d ly , b e lie v e s  th a t  law can have any c o n te n t. Now, 

w h ils t  t h i s  i s  lo g ic a l ly  u n a s s a i la b le , given the  d i s t in c t io n  between 

th e  law as  i t  i s  and as i t  ought to  be and th e  correspond ing  sep a ra 

t io n  o f law and m orals, i t  may be p o ss ib le  to  say more about th e  

c o n ten t o f law . This i s  what H art a tte m p ts . He co n sid e rs  i f  th e re  

can be any l im i t s  on the  c o n te n t o f laws o f a n o n - lo g ic a l v a r ie ty .

Are th e re  any fe a tu re s  o f the  human c o n d itio n  th a t  could  have th i s  

e f fe c t?  H art su g gests  th a t  th e re  a re , and th e se  can be l i s t e d  a s ;

( l )  human v u ln e r a b i l i ty ,  (2) approxim ate e q u a l i ty  between in d iv id u a ls ,  

(3) l im ite d  a ltru is m , (4) l im ite d  re so u rc e s , (5) l im ite d  u n d erstand ing  

and s tre n g th  o f w i l l .  H art c laim s th a t  th e se  a re  obvious tru ism s which

1. H art, K elsen V is i te d , 710.

2 . H a rt, The Concept o f Law, 189-195•
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p lace  p r a c t ic a l  l im i t s  on the s o r t  o f th in g  th a t  can be the  s u b je c t 

o f law . For example, we expec t an emphasis on r e s t r a i n t  o f v io le n c e , 

m utual fo reb earan ce , s e c u r i ty  o f ownership and some means o f sanc

t io n s .  N e ith e r the  tru ism s about the  human c o n d itio n  n o r t h e i r  

outcome are  n e ce ssa ry .^  I t  i s  q u ite  p o ss ib le  th a t  we m ight be 

q u ite  d i f f e r e n t  c re a tu re s  than  we a re  -  such an e v e n tu a li ty  could  

n o t be lo g ic a l ly  ru le d  o u t. I f  t h i s  were the  case  then  th e  c o n ten t 

o f laws would be very  d i f f e r e n t ;  indeed , our v e ry  concept of law 

would change or even cease to  e x i s t .  The p o in t may be b rought ou t 

i f  H art i s  seen as making a b r i l l i a n t  ex ten s io n  to  W ittg e n s te in 's  

concep t o f language games (o r more p ro p e rly  what W ittg e n s te in  r e f e r s  

to  as  'im ag inary  language g am es ') .^  C e r ta in  fundam ental changes in  

humans o r the  world can be imagined so t h a t  th ey  a re  very  d i f f e r e n t  

from those as we know them. Such changes would n o t leave  our con

c e p ts  untouched. For example, in  a world where o b je c ts  expanded 

and c o n tra c te d  q u ite  a r b i t r a r i l y  our p re s e n t concept o f measurement 

would be m ean ing less. This r e la t io n s h ip  between th e  human c o n d itio n  

and concep ts i s  n o t c au sa l bu t such th a t  th e re  i s ,  n e v e r th e le s s ,  a 

r a t io n a l  r e la t io n s h ip  o r , as H art term s i t  a 'n a tu r a l  n e c e s s i t y ' .^  

This id e a  may seem r id ic u lo u s ly  p la t i tu d in o u s  and the  a c tu a l  

d ed u ctio n s  about le g a l  c o n te n t stupendously  s l i g h t .  Therein  l i e s  

i t s  im portance - because t h i s  i s  a l l  th a t  can be s a id . N a tu ra l law

3 . Because o f th i s  K elsen r e j e c t s  a minimum c o n te n t. K elsen b e lie v e s  
th a t  m o ra lity  could have any c o n te n t, u n le ss  we accep t an ab so lu te  
m o ra lity  which, as a r e l a t i v i s t ,  K elsen i s  u n w illin g  to  do,
K elsen , The Pure Theory o f Law, 65, c . f .  c h ap te r  12, i n f r a .

4 . The r e la t io n s h ip  o f H a r t 's  th eo ry  to  the  work o f W ittg e n s te in  
w i l l  be d e a l t  w ith  in  the  second s e c tio n  o f th i s  c h a p te r , i n f r a .
C .f .  W ittg e n s te in , P M lo so p h ica l I n v e s t ig a t io n s , 23O, and W ittgen
s te in ,  Z e t te l ,  s s .  383- 8 .

5 . C .f .  W ittg e n s te in , Remarks on th e  Foundations o f M athem atics, I ,  
s .  l 4 l ,  'w hat we a re  supply ing  a re  r e a l l y  remarks on the  n a tu ra l  
h is to r y  of man . . . o b se rv a tio n s  on f a c t s  which no-one has doubted, 
and which have only  gone unremarked because they  a re  always befo re  
our e y e s ' .
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th eo ry  has always g r e a t ly  exceeded th ese  modest s ta tem e n ts . I t  has 

sought a much h a rd e r connection  and a lso  a more d e ta i le d  and f a r  

more ex ten s iv e  one. The p r ic e  pa id  fo r  th i s  i s  th a t  i t  becomes 

c o n tro v e rs ia l  and i t  s t r a in s  th e  r a t i o n a l i t y  of the  co n n ec tio n .

H a rt, by s ta t in g  on ly  a bare  minimum, i s  showing th a t ,  in  h is  sense , 

th e re  i s  a t  l e a s t  some t r u t h  in  n a tu ra l  law , i f  only  in  p r a c t ic a l  

te rm s. K elsen*s argument i s  n o t, however, th e reb y  d e fea ted  fo r  

h is  c laim  i s  th a t  th e re  i s  no lo g ic a l  co n n ec tio n . The d if fe re n c e  

between K elsen and H art can be compared to  the  debate  in  e th ic s  

between Hare and F o o t.^  Hare s e ts  ou t form al c r i t e r i a  o f m o ra lity  

to  adm it the  l a r g e s t  amount of b e l ie f s  th a t  claim  to  be moral (so 

as n o t to  ru le  ou t any ab i n i t i o ) . Foo t, on th e  o th e r  hand, p o in ts  

o u t th a t  some b e l ie f s  can meet H a re 's  c r i t e r i a  y e t, because they  

have no obvious connection  w ith  human w e llb e in g , e t c . ,  cannot be 

m ean ingfu lly  c a l le d  m oral, in  o th e r  words, th e re  i s  some p r a c t ic a l  

l i m i t  on the  c o n ten t o f m o ra lity .

The p reced ing  d is c u s s io n  shows the  f r u i t f u ln e s s  o f H a r t 's  

approach w ithou t th e reb y  c o n tra d ic t in g  th a t  of K elsen , H a r t 's  a rg u 

ments a re  p a r t  of h is  answer to  what he sees as one o f the  th re e
7

p e r s i s t e n t  q u estio n s  about the  n a tu re  o f  law , th a t  i s ,  the  connec

t io n  between le g a l  and m oral o b l ig a t io n . I t  i s  to  an o th er o f th ese  

q u e s tio n s  t h a t  we may now tu rn .

6 . See e .g .  R.M. Hare, The Language o f M orals; Hare, D e sc rip tiv ism ; 
P. F oo t, Moral B e l ie f s .

7 . Supra, no te  2, 13.
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I I

H art asks 'What a re  ru le s  and to  what e x te n t i s  law an a f f a i r
g

o f r u le s ? ' H a r t 's  answer ta k es  us to  the  c e n t r a l  n o tio n  o f H a r t 's  

ju r isp ru d e n c e .

H a rt, in  the  words of A u stin , c laim s to  have found the  'k ey

t 9 Ito  the scien ce  o f ju risp ru d en ce  , which, in  the  c o n tex t o f H art s

u su a l c a u tio n , shows how much im portance he a tta ch e d  to  h is  d i s 

covery . The 'k e y ' i s  H a r t 's  d i s t in c t io n  between prim ary and 

secondary r u le s ;  which i s  the  fo u n d a tio n  o f H a r t 's  th eo ry  and a lso  

the  fe a tu re  th a t  has a t t r a c te d  most c r i t ic i s m .  One way o f approach

ing  th i s  key i s  to  c o n sid e r H a r t 's  v e rs io n  o f the  developm ent o f a 

le g a l  system (which can be compared to  th a t  o f K elsen given in  the 

c h ap te r  on in te r n a t io n a l  law ).

H art ev isag es  a p re - le g a l  system of s o c ia l  m o ra lity  which con

s i s t s  o f prim ary r u l e s . T h e s e  r u le s ,  however, s u f f e r  from c e r ta in  

d e f ic ie n c ie s .  They a re  u n c e r ta in , in  th a t  i t  i s  d i f f i c u l t  to  s ta t e  

what a c tu a l ly  i s  to  count as the r u le s .  They a re  s t a t i c ,  meaning 

th a t  th e re  i s  no procedure fo r  changing them, as i s  l i k e ly  to  become 

n e ce ssa ry . They are  in e f f i c i e n t ,  in  the  sense th a t  t h e i r  enforcem ent 

i s  o ccas io n a l and o f te n  a r b i t r a r y .  The remedy f o r  th ese  d e fe c ts  of 

'p r im a ry ' ru le s  i s  th e  in tro d u c tio n  o f 'se c o n d a ry ' ru le s  which 

correspond to  each d e f ic ie n c y . C e r ta in ty  i s  ach ieved  by the  adoption

8 . I b id .

9 . I b i d . ,  20-25, 79-88, e sp . 79.

10. I b i d . ,  89- 96 .
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of a 'ru le  of reco g n it io n '; a ru le  or complex o f ru les  by which

the v a l id ity  of other ru le s  in  the system can be r e la ted , ( i t  i s

in  fa c t  H art's version  o f K elsen 's Grundnorm). Change i s  achieved

by 'r u le s  o f change' which empower the creation  o f new primary ru les

and abrogation o f old ones. E ff ic ie n c y  i s  achieved by 'ru le s  of

adjud ication ' which reg u la r ise  procedure and a p p lica tion  o f

primary r u le s . The p a r a lle l  to  K elsen 's  theory o f the development

o f le g a l  systems i s  obvious; y e t  in  Hart th is  i s  not a process of

c e n tr a liz a t io n  and in s t i tu t io n a liz a t io n  but i s  e n t ir e ly  a matter of

r u le s . Each adoption of secondary ru les i s  seen as a step  towards

law (which i s  not marked by sanctions as such) rather than, as in

K elsen, a development w ith in  law. Hart a lso  tends to assume th at

i t  i s  law which crea tes  secondary ru les  which are absent from the

p r e -le g a l system. As, according to  Hart, power conferring ru les

are secondary. Hart tends to assume th at a moral system c o n s is ts

s o le ly  o f primary r u le s , which has been c r i t ic i s e d  as a fa r  too

oversim p lified  view o f m o r a l i t y . I n  consequence. Hart a ttr ib u te s

to law the creation  o f powers, e .g .  of marriage, which as power-

conferring precede a le g a l system . Indeed, Hart rather underestim ates

how much law merely recogn izes and i s  founded upon a p reex istin g

s e t t le d  moral system. Part of the reason fo r  th is  i s  undoubtedly

H art's r e je c tio n  o f coercion  as d is t in c t iv e  o f law, th is  lead s him

to  pick secondary ru le s  in stea d . However, i t  i s  untrue to  say, as

one c r i t i c  says, th at Hart i s  merely saying th at the ex isten ce  o f law
12depends on a c o n s titu tio n  and th a t th is  i s  p la titu d in o u s. Hart i s

11. L .J . Cohen, C r it ic a l  N otice o f H art's Concept o f Law, 4o6-4ll, 
esp . 409-410.

12. J .R . Lucas, The Phenomenon o f  Law, 90-1.
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r a th e r  p o in tin g  to  a developm ent o f degrees which may e v e n tu a lly  

c re a te  an i n s t i t u t i o n .

H a r t 's  p rin c ip a l o b je c tio n  to  K e lse n 's  th eo ry  i s  n o t th a t  i t  

i s  wrong, bu t th a t  i t  i s  in ad eq u a te , because i t  d i s t o r t s  the  way
T -Z

ru le s  a c tu a l ly  o p e ra te , K e lse n 's  th eo ry  i s  seen as a p o ss ib le  

a l te r n a t iv e  bu t one th a t  may pay th e  p r ic e  o f d i s to r t i o n .  In  p a r t i 

c u la r ,  by p re se n tin g  ru le s  (norms) as d i r e c t io n s  to  o f f i c i a l s  o f 

thq  le g a l  system , K elsen a t t a in s  a feOæ appearance o f u n ity . H art 

b e liev es .T h e  same i s  t r u e ,  acco rd ing  to  H a rt, o f K e lse n 's  d e f in i t io n  

o f a l l  le g a l  ru le s  as n e c e s s a r i ly  co erc iv e  and du ty  im posing. For 

K elsen , a non-coercive  ru le  t h a t  co n fe rs  powers i s  in te r n a l ly  

connected to  a co erc iv e  du ty  im posing norm and i s  n o t seen as in d e 

pendent being m erely a fragm ent o f i t .  (The r e s u l t a n t  norm i s  thus 

c o m p l e x ) . H a r t ,  on the  o th e r  hand, p r e fe r s  to  sh a rp ly  se p a ra te  

th e  two ru le s  and to  see them as autonomous ru le  types making up the

le g a l  system as a whole. A lso ru le s  a re  taken  n o t m erely as addressed

15to  o f f i c i a l s ,  bu t r a th e r  a t  th e  p o p u la tio n  in  g e n e ra l. Here the  

d i s t in c t io n  between power c o n fe rr in g  and d u ty  im posing ru le s  i s  d i s 

cussed , Whether the  l a t t e r  o r  any law i s  n e c e s s a r i ly  c o e rc iv e , i s  

d iscu ssed  l a t e r .

Prim ary and secondary ru le s  a re  id e n t i f i e d  as du ty  im posing and 

power c o n fe rr in g  r e s p e c t iv e ly .  In  a d d itio n , th ey  a re  d is tin g u is h e d  

by being on d i f f e r e n t  le v e ls  -  secondary r u le s  a re  about prim ary r u le s .

13 . E .g . su p ra , n o te  2 , 35-41, e sp . 38 , and 239 .

14. I b id . ,  c . f .  K elsen , G eneral Theory o f Law and S ta te ,  143-4.

15 . I b id .
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(In  K elsen th e se  d i s t in c t io n s  are  combined in  a 'n o rm '.)  As H art 

p u ts  i t .

R ules o f th e  f i r s t  type impose d u t ie s ;  r u le s  o f the 
second type co n fe r powers, p u b lic  o r p r iv a te .  Rules 
o f th e  f i r s t  type concern a c tio n s  in v o lv in g  p h y s ica l 
movement o r change; ru le s  o f the  second type provide 
fo r  o p e ra tio n s  which lead  n o t m erely to  p h y s ic a l move
ment o r change, bu t to  th e  c re a t io n  cr v a r ia t io n  o f 
d u t ie s  o r o b lig a t io n s  . • . w hile  prim ary  ru le s  a re  
concerned w ith  th e  a c tio n s  th a t  in d iv id u a ls  must o r 
must n o t do, . . . secondary ru le s  a re  a l l  concerned 
w ith  th e  p rim ary  ru le s  them selves. They sp e c ify  the 
ways in  which the  prim ary ru le s  may be c o n c lu s iv e ly  
a s c e r ta in e d , in tro d u ced , e lim in a te d , v a r ie d , and the 
f a c t  o f t h e i r  v io la t io n  c o n c lu s iv e ly  d e t e r m i n e d . 1 6

B uild ing  on h is  c r i t iq u e  of A u stin  who, he c la im s, f a i l e d  because 

he lacked  the  n o tio n  o f a ru le  (som ething w ith  which K elsen would 

a g re e ) . H art c la im s

so many o f the  d i s t in c t iv e  o p e ra tio n s  of the law, 
and so many o f the  id eas  which c o n s t i tu te  th e  fram e
work o f le g a l  th o u g h t, re q u ire  f o r  t h e i r  e lu c id a tio n  
re fe re n c e  to  one o r bo th  o f th e se  two types o f r u le s ,  
th a t  t h e i r  union may be j u s t l y  regarded  as the  
'essence*  o f law, though they  may n o t always be found 
to g e th e r  whenever the  word 'la w ' i s  c o r r e c t ly  u s e d .17

(This l a s t  remark seems in tended  to  allow  in te r n a t io n a l  law as 'la w '
l8p ro p e rly  so c a l le d  in  s p i te  o f an absence o f secondary r u l e s . )  In  

the  fo reg o in g  a  th i r d  means of d i f f e r e n t i a t i n g  between prim ary  and 

secondary r u le s  seems to  emerge in  a d i s t in c t io n  between p h y s ic a l and 

n o n -p h y s ica l r u l e s .  However, i t  i s  c le a r  t h a t  th e  e s s e n t ia l  d if f e re n c e

16. I b id . ,  79, 92.

17. I b i d . ,  41.
18 . See c h a p te r  9 , i n f r a ,  f o r  the  consequences o f t h i s .
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i s  one o f duty/power coupled w ith one o f le v e l s .

Although Hart claim s h is  d is t in c t io n  i s  a key to jurisprudence 

because o f i t s  great explanatory power, i t  has been sa id  th a t th is  i s  

r e a l ly  due to i t s  ambiguity. This ambiguity stems from the fa c t  th at  

Hart i s  a c tu a lly  compacting two qu ite  separate d is t in c t io n s  and th at 

th ese  are unclear in  them selves.

F ir s t  le v e l  ru les need not impose d u tie s  but can crea te  powers.

This p o in t c a l l s  in to  question H art's equation o f public and private
20powers as secondary. This has been attacked by Cohen and Hughes,

amongst o th ers, who p oin t out th a t there i s  a d ifferen ce  between

private  competence and public power which r e f le c t s  the resp ec tiv e

san ction s and d if fu se  pressure which support them. I t  may be that

Hart i s  seeking uniform ity here a t the c o s t  o f d is to r t io n . This

may a lso  be true o f Kelsen fo r  he equates 'norms of competence' w ith  
21powers. The consequences fo r  Kelsen are not so ser io u s , however, 

for  he does hot wish to use the 'key' d is t in c t io n .

Second le v e l  ru les  need not create  powers but can impose d u tie s .
22Lee has pointed out th at a system i s  q u ite  conceivab le where second 

le v e l  ru le s  do not r e s u lt  in  power conferm ent,as i s  the case in  any 

personal r u le . More im portantly, the ru le  o f reco g n itio n , the second

ary ru le  par ex ce lle n c e , a c tu a lly  imposes d u tie s  on cou rts fo r  example

1 9 . A much fu l le r  l i s t  o f im plied d is t in c t io n s  i s  given by P.M.S. Hacker, 
H art's Philosophy o f Law, 20. See a ls o , C.F.H. Tapper, Powers and 
Secondary Rules o f Change, 248,

20. Supra, note 11, 396- 9 . See a lso  G. Hughes, P rofessor H art's Concept 
of Law, 3 3 2 .

21. K elsen, The Pure Theory o f Law, 54-8 .
22. K.K. Lee, H art's Primary and Secondary R ules, 56I .
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in  the fo llow in g  of-precedent.

F in a lly , some ru les  o f procedure and evidence do not seem to 

f i t  c le a r ly  in to  e ith e r  d is t in c t io n . Yet Hart would not wish to 

say th a t they were 'incom plete' r u le s , for  th is  i s  b a s ic a lly  the 

same move as K elsen 's 'fragmentary' norms which Hart c r i t i c i s e s .

Are the two compacted d is t in c t io n s  c lea r  in  themselves? I t  

becomes c lea r  th at they are n o t.

24F ir s t  and second le v e l  are merely r e la t iv e  terms. There i s  no

reason to suppose th at a second le v e l  ru le  cannot be 'about' another 
25second le v e l  r u le . Nor i s  there any reason to think th at second 

le v e l  ru le s  are not about behaviour in  a d ir e c t  way. Conversely, 

f i r s t  le v e l  ru les  can be 'about' second le v e l  ru les  in  the sense 

th at they re fer  to  them and make them op era tive . (Indeed, a l l  ru les  

are about action s under r u le s . )

Power conferring and duty imposing are a lso  r e l a t i v e , f o r  they  

are aspects o f the same th ing . For there to be duty, there must be 

power (in  the sense of v a lid ity )  and v ic e  v ersa . Indeed, the two 

aspects are correlated  fo r , i f  we regard powers as r ig h ts , the 

tr a d it io n a l r e la t io n  o f r ig h ts  and d u ties  i s  arrived a t . I t  i s

23 . Supra, no te  2, 35 .

24. This might be c a lle d  the 'v e r t ic a l '  d is t in c t io n .
25 . As the rule of recogn ition  undoubtedly i s .
26 . This might be ca lled  the 'h o r izo n ta l' d is t in c t io n .
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th is  r e la t io n  th at Kelsen marks by making d u ties  to be in ferred  

from powers which are in  turn d ir e c t io n s  to Judges. This makes 

the re la tio n sh ip  c lea r , whereas Hart does not g ive an account o f  

i t .  Moreover, i t  i s  not even necessary th at duty and power i s  

s p l i t  between d if fe r e n t  people. I f  I have a duty, I must a lso  

have the power to do i t .  I f  I have a duty to re fra in , then corre

spondingly I have power to do otherw ise, and so on. As Radin put

i t ,  'The two terms are id e n t ic a l in  what they seek to describe as
27the a c tiv e  and passive forms o f in d ica tin g  an a c t ' .  Of course,

there may be powers without corresponding d u tie s , but not i f  they

are ex erc ised . This po in ts to  the fa c t  th at the ex erc ise  of a power

i s  op tional but, once the option i s  in  fa c t  taken, then d u tie s  are

thereby a lso  made operative . Perhaps the b est argument fo r  K elsen 's

view which does not separate the two terms, by construing power-

conferring laws as fragments o f sanction imposing norms, i s  th at i t

represents how laws a c tu a lly  fu n ction . I f  a law grants power to do

something i t ,  in  the same law, imposes a duty not to  in ter fe r e  w ith

the ex erc ise  of th at power. I t  i s  only by th is  means th at the granted

power can be understood as a law rather than a w ish. (As w i l l  be seen,

Kelsen argues that the im position  of duty must be backed by a sanction ,

so th at a l l  norms are both duty imposing and sanction  backed.) I f

th is  i s  co rrect, then i t  i s  m isleading o f Hart to  ta lk  as i f  there

were two ru les  and a lso  com plicating in  th a t i t  requires ad d ition a l
28explanation o f th e ir  r e la tio n sh ip .

27 . M. Radin, A Restatement o f Hohfeld, l l 4 l  (a power given to a to
do X i s  only the obverse o f a duty on b, c  and d to r e fra in  from
in te r fe r in g  w ith x done by a ) .

28 . See D.N. MacCormick, Law as an I n s t itu t io n a l Fact, I I 8 , fo r  a
d if fe r e n t  form ulation o f th is  p o in t. I t  should a lso  be pointed
out th a t duty and power are d é f in it io n a lly  lin ked: A duty to
refra in  from tb e ft' i s  dependent on powers o f le g a l tra n sfer  of 
property, and a d e f in it io n  o f 'p rop erty ', fo r  i t s  sen se.
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In defence o f Hart i t  may be sa id  th a t the foregoing arguments 

presuppose Hart i s  making a sharp d is t in c t io n  and, in  fa c t ,  he i s  

merely claim ing th at the 'key* embraces c h a r a c te r is t ic s  which norm

a l ly  co incide along the primary/secondary l in e .  Moreover, Hart
OQ

h im self says 'we have made only a beginning' .  I t  i s  s u f f ic ie n t ,

however, merely to p o in t out some o f the d i f f i c u l t i e s ,  fo r  i t  i s  

admitted th a t Hart provides an a ltern a tiv e  approach to K elsen which 

cannot be disproved. In th is  ca se , th erefore , i t  i s  to  the adequacy 

of the theory and, in  p a r ticu la r , i t s  p o ss ib le  d is to r tio n  th a t we 

must look . So fa r , then. H art's theory i s  seen as crea tin g  some 

d is to r t io n . Moreover, i t  in vo lves some reductionism ; fo r , as Hart 

accuses Kelsen o f reducing a l l  ru les  to  one type, so Hart merely 

reduces to two. F in a lly , i t  would seem leg itim a te  to  demand more 

c la r i t y  o f a d is t in c t io n  i f  i t  ^  to serve as the 'key' to Jurispru

dence.

The remaining p e r s is te n t  question  about the nature o f law, as 

id e n t if ie d  by Hart, i s  'How does law d if f e r  from and how i s  i t  

re la ted  to orders backed by t h r e a t s ? I n  other words, i s  law 

n e c e s sa r ily  coercive as Kelsen claims? I t  i s  in  th is  area th a t Hart 

and Kelsen diverge most n otab ly . (This has important consequences, 

as seen in  the chapter on in tern a tio n a l la w .)

H art's Jurisprudence i s  developed in  c r it ic ism  from Hart o f  

A ustin , and i t  i s  intended to  remedy i t s  d e f e c t s . A u s t i n  d efin es

29 . Supra, n o te  2, 3 2 .

30 . Ib id . ,  13 .
31 . I b i d . ,  c h ap te r  I I .
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law as command backed by san ction . Hart r e je c ts  th is ,  but whereas 

he i s  r ig h t  to  replace command w ith the notion  o f a r u le , h is  

r e je c t io n  o f coercion i s  m isleading, A u stin 's  notion  o f sanction  

im plied th at a l l  le g a l o b lig a tio n  was the r e s u lt  of fear  o f coercion , 

which was thus pervasive and ever presen t. Hart r e je c ts  th is  idea  

because he b e liev es  th at coercion i s  u n ty p ica l, being the guarantee, 

rather than the constant m otive, o f obedience. Hart a lso  w ishes to  

emphasise th at the law i s  not ju s t  coercive as may be app licab le  to  

duty imposing r u le s , but a lso  crea tes  powers. F in a lly , Hart wishes 

to  g ive prominence to the way in d iv id u a ls  shape th e ir  l iv e s  in  r e fe r 

ence to law, by applying law them selves and fo llow in g  i t  fo r  various

reasons. I t  w il l  be claimed th a t, w h ils t  Hart i s  correct in  r e j e c t 

ing  the simple A ustinian model o f coercion , th is  does not imply th at  

an a lte r n a tiv e  coercive model, th at o f K elsen, should a lso  be re jec te d .

Hart b e liev e s  th at a coercive theory o f law d is to r ts  law by 

widening the notion o f 'sanction* and by narrowing the notion  o f
■zp

'la v /'. By th is  Hart means th a t, in  order to  make power conferring

laws f i t  the sanction  mould, 'san ction ' i s  extended to cover fa ilu r e s

in  the use o f powers. ïh i s  leads to  the idea  th a t n u l l i t y  i s  a 

san ction , so th at a fa ile d  contract r e su lt in g  from breaching the 

ru le s  i s  equated w ith , say, imprisonment as an undesirable consequence. 

The other d is to r tio n  i s  to r e s t r ic t  the a p p lica tio n  of the word 'law' 

to  those laws which have san ction s, any laws f a i l in g  th is  are treated  

as being only 'fragm ents' o f law s. Ih is  thereby, according to  Hart, 

reduces the v a r ie ty  o f laws to  a s in g le  s tereo ty p e . In the Pure Hieory

^2. I b id .,  35.
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a f u r th e r  d i s to r t io n  a r i s e s  because laws a re  t r e a te d  as d i r e c t iv e s

to  app ly  san c tio n s  addressed  to  ju d g es. The c o n te n t o f a law and

i t s  consequent d u tie s  become, by th i s  th eo ry , e i th e r  an teced en t

h y p o th e tic a l  c lau se s  ( ' i f  X i s  done, app ly  san c tio n  o f k ind  Y ')

33o r a re  to  be in fe r r e d  from such d i r e c t iv e s .

Speaking o f the  re d u c tio n  of a l l  laws to  those  backed by 

s a n c tio n s . H art c laim s th a t  th e  d i s t in c t iv e  n a tu re  o f power c o n fe r r 

in g  laws w il l  be l o s t .

Why should ru le s  which a re  used in  t h i s  s p e c ia l  
way, and co n fe r th i s  huge and d i s t in c t iv e  am enity, 
n o t be recognized  as d i s t i n c t  from r u le s  which 
impose d u t ie s ,  the  in c id en ce  o f which i s  indeed  in  
p a r t  determ ined by th e  e x e rc ise  o f such powers?
Such p o w er-con ferring  ru le s  a re  though t o f , spoken 
o f , and used in  s o c ia l  l i f e  d i f f e r e n t ly  from ru le s  
which impose d u t ie s ,  and th ey  a re  valued  f o r  d i f f e r 
e n t re a so n s . What o th e r  t e s t s  f o r  d if f e re n c e  in  
c h a ra c te r  could th e re  be?3^

The consequence i s  to  'red u ce  a p p a re n tly  d i s t i n c t  v a r i e t i e s  

o f le g a l  ru le  to  a s in g le  form a lle g ed  to  convey the  q u in te ssen ce  

o f la w ',  and

. . . make the  sa n c tio n  a c e n t r a l ly  im p o rtan t elem ent 
(b u t i t )  w i l l  f a i l  i f  i t  i s  shown th a t  law w ith o u t 
san c tio n s  i s  p e r f e c t ly  co n ce iv ab le .

I t  w i l l ,  'p u rchase  the  p le a s in g  u n ifo rm ity  o f p a t te r n  to  which they  

reduce a l l  laws a t  too h igh  a p r ic e

33. K elsen , G eneral Theory o f Law and S ta te , 63 .
34 . Supra, no te  2 , 41. MacCormick c a l l s  t h i s  a 'sh ak y  s o c io lo g ic a l  

a s s e r t i o n ',  su p ra , no te  28, I I 6 .

3 5 . I b id . ,  38 .
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Does the  in s is ta n c e  on law as co erc iv e  d i s t o r t  power conferring  

laws? Although K elsen does n o t adhere to  th e  n o tio n  o f n u l l i t y  as 

s a n c tio n , i t  w i l l  be u se fu l to  c o n sid e r H a r t 's  reasons fo r  r e j e c t 

ing  th a t  concep t. A u stin ian s  developed the  'n u l l i t y  of s a n c tio n ' 

th eo ry  to  allow  the  sa n c tio n s  model to  accommodate th in g s  l ik e  

c o n tra c ts  and t r u s t s ,  the  id e a  being  th a t  a f a i l e d  c o n tra c t  was 

the  e q u iv a le n t o f a s a n c tio n . H art advances two arguments a g a in s t  

this.^^

F i r s t ,  n u l l i t y  i s  connected to  th e  ru le s  (o f  c o n tra c t)  in  a 

d i f f e r e n t  way from how punishm ent i s  connected to  th e  r u le s  o f 

c rim in a l law . H art claim s th a t  t h i s  i s  shown i f  we s u b tra c t  pun

ishm ent from r u le s :  which s t i l l  le av es  a s tan d a rd  o f behav iour.

This i s  n o t the  case i f  we take away n u l l i t y  (as a punishm ent), 

fo r  th i s  does n o t leav e  a s tan d a rd  o f behav iour -  on ly  a vo id .

B it th i s  argument su re ly  f a i l s .  True, the  s u b tra c tio n  of pun ish 

ment le av es  a s tan d ard  o f behaviour (which H art concedes may be 

moral r a th e r  than  le g a l ) ,  b u t th i s  i s  s u re ly  t ru e  o f n u l l i t y  which 

a lso  would leav e  a s tan d ard  of behaviour -  a n o n -le g a l agreem ent o r 

promise in  the  case o f a c o n tr a c t .  H art does n o t see th i s  because 

he has assumed th a t  powers, as secondary r u le s ,  a re  p e c u l ia r ly  le g a l  

r a th e r  than  th a t  law reco g n izes  p re e x is t in g  powers of m o ra lity . Because 

of th i s  he cannot conceive o f a n o n -le g a l p red ecesso r o f a c o n tr a c t .

But s u re ly  th i s  i s  wrong. I f  H art could show the  s tan d a rd  o f behaviour 

l e f t  by the  removal of co erc io n  i s  le g a l  t h i s  would e s ta b l i s h  h is  

argum ent. But H art does n o t show t h i s .  C onversely , n u l l i t y  i s  n o t

36. I b id .,  33-5 , stemming from h is  power/duty d is t in c t io n .
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in t e r n a l ly  r e la te d  to  c o n tra c ts ,  as H art supposes, bu t i s  e x te rn a l ly  

r e la te d ,  j u s t  as much as a san c tio n  to  a c rim in a l law . This i s  so 

because n u l l i t y  has to  be determ ined by c o u r ts  (and i s  n o t autom atic  

on f a i l u r e  to  fo llow  re q u ire d  p ro ced u res), as does a c rim in a l sanc

t io n .  A d if fe re n c e  does fo llow  from t h i s ,  however, f o r  a f t e r  th e  

c o u r ts  d e c is io n  a n u l l  c o n tra c t  i s  deemed n o t to  have e x is te d , 

w hereas the  c rim in a l law and th e  crim e a re  seen as le g a l ly  r e le v a n t .  

But t h i s  does n o t, o f i t s e l f ,  e s ta b l i s h  H a r t 's  p o in t .

Secondly, H art c laim s n u l l i t y  i s  n o t a san c tio n  because

. . .  in  many c a se s , n u l l i t y  may n o t be an 'e v il*  
to  the  person who has f a i le d  to  s a t i s f y  some con
d i t io n  fo r  le g a l  v a l id i ty  .37

In  o th e r  words, I  may have concluded a c o n tra c t  th a t  i s  ex trem ely  

onerous when I  f in d  th a t  i t  has been rendered  in v a lid  by m istake , e tc .  

But th i s  i s  su re ly  in c re d ib le .  H art c laim s

Rules c o n fe rrin g  p r iv a te  powers must, i f  they  a re  
to  be understood , be looked a t  from the  p o in t of 
view of those who e x e rc ise  them ,38

and i t  i s  th i s  th a t  d i s t o r t s  H a r t 's  view . H a r t 's  view, pe rh ap s, has 

the  m e rit  o f p o in tin g  ou t th a t  i t  i s  n o t the  n u l l i t y  i t s e l f  t h a t  i s  

the  sa n c tio n , fo r  then h is  second argument i s  t r u e .  The connection  

o f san c tio n  to  n u l l i t y  i s  r a th e r  an e x te rn a l  one, as H a r t 's  f i r s t  

argument may lead  one to  su sp e c t, and as K elsen would b e lie v e . I f  a

37. I b id . ,  33. H art adm its t h i s  i s  on ly  a minor p o in t, which i s  j u s t
as w ell fo r  i t  i s  obv iously  p u re ly  c o n tin g e n t. (C onsider a lso  a
c rim in a l san c tio n  need n o t be taken  as a punishm ent by th e  c r im i
n a l ,  e .g .  people d e l ib e r a te ly  g e t t in g  a r re s te d  to  o b ta in  some
where to  s le e p .)

3 8 . I b id . , 4o. R ath er, i t  i s  to  whom i s  l i k e ly  to  s u f f e r  th a t  we must
look fo r  a s a n c t io n 's  e f f e c t .  (The s a n c tio n  would be f e l t  by the
o th e r  p a r ty  who d id  n o t f in d  i t  o n e ro u s .) .
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c o n tra c t  i s  n u l l ,  then  san c tio n s  w il l  n o t be ap p lied  i f  i t  i s

39breached . I t  i s  n o t p r im a rily  in  the  f a i lu r e  to  make c o n tra c ts  

th a t  th e  san c tio n  appears , bu t in  the  f a i lu r e  to  keep them. Now 

th e re  i s  n o th ing  wrong in  c a l l in g  a n u l l i t y  a 's a n c tio n * , 3^ i t  i s  

seen th a t  th e  reason  f o r  th a t  ' e v i l '  i s  the  absence o f any e n fo rc e 

ment to  m ain ta in  i t .  ( I h is  m ight be expressed  as a n eg a tiv e  and p o s i

t iv e  san c tio n  r e s p e c t iv e ly .) Indeed , se n tio n s  being  re fu sed  i s  the 

mark o f n u l l i t y .  H art does n o t see t h i s  because he c o n c e n tra te s  on 

the  agen t who assumes powers under c o n tra c t  and does n o t see th a t  

th e  c o r r e la t io n  of th i s  i s  th a t  d u tie s  a re  imposed on o th e rs , which 

re q u ire s  a s a n c t io n .la  th i s  sense prim ary and secondary a re  n o t 

d i s t i n c t  ru le s  as shown above, ( in  o th e r  c ase s  the  d i s a b i l i t y  may 

be m erely the  w ithho ld ing  o f re c o g n itio n  by law .) In  summary, i t  

i s  argued above th a t  because H art th in k s  th a t  th e re  a re  no p re - le g a l  

powers and th a t  th e  p e rsp e c tiv e  should be th e  power c re a t iv e  agen t 

he i s  unable to  see th a t  san c tio n s  a re  p e rv a s iv e , even a lthough  he 

does see th a t  n u l l i t y  as san c tio n  i s  only  an i n i t i a l  s a n c tio n , the  

r e a l  san c tio n  fo llow ing  upon i t .

H a r t 's  own view o f the  r e la t io n s h ip  o f law to  sanc tions i s  n o t 

c l e a r .  H art b e lie v e s  th a t  law w ithou t san c tio n s  i s  p e r f e c t ly  p o ss ib le  

b u t, by re le g a tin g  co erc io n  to  a background, i t  i s  n o t made c l e a r  when 

i t  i s  a b se n t. H art o f f e r s  no arguments in  su p p o rt o f n o n -co erc iv e  law 

which he seems to  concede may be r e a l l y  m oral. To K elsen, o f co u rse , 

t h i s  i s  n o th in g  b u t the  ré in tro d u c tio n  o f n a tu ra l  law . On the  o th e r

39. I h i s  would a c tu a l ly  correspond to  î h r t ' s  id e a  o f s an c tio n s  as a 
' g u a ra n te e ' ( r a th e r  than  a c o n s ta n t t h r e a t ) ,  ib id ,  193*



276

hand. H art seems to  assume co erc io n  by ta lk in g  o f law as 'when

4op h y s ica l san c tio n s  a re  prom inent o r u su a l . E lsew here, in  argu 

ing  f o r  the  minimum c o n te n t o f n a tu ra l  law. H art a lso  s ta t e s

We can say , g iven  the  s e t t in g  o f n a tu r a l  f a c t s  
and aim s, which make san c tio n s  both  p o s s ib le  and 
n ecessa ry  in  a m unicipal system , th a t  t h i s  i s  a 
n a tu ra l  n e c e s s i ty .

These rem arks su g g es t t h a t  H art sees  co erc io n  as a 'n a tu r a l  

n e c e s s i ty ' which r e l i e s  on human beings as th ey  a re ,  r a th e r  than  

lo g ic a l ly ,  being t i e d  to  the  concep t ' l a w '.  Such a view would n o t 

r e fu te  K e lse n 's  p o in t  t h a t  law i s  n e c e s s a r i ly  c o e rc iv e , f o r  K elsen 

can be construed  as  meaning f o r  humans as th ey  a r e . Indeed, in  h is  

c r i t iq u e  o f n a tu r a l  law , he p o in ts  to  men as th ey  a re  as the  stum bling 

block o f the  id e a l s  o f n a tu r a l  law . Moreover, i f  men were so d i f f e r e n t  

th a t  co erc io n  was no lo n g e r n e ce ssa ry , i t  could  be claim ed th a t  our 

concept o f law was a lso  r a d ic a l ly  changed.

From the  fo reg o in g  argum ents th e re  i s  no reaso n  to  d is s e n t  from 

K e lse n 's  th eo ry  th a t  law i s  co erc iv e  and th a t  p o w er-con ferring  laws 

a re  i n te r n a l ly  r e la te d  to  co e rc iv e  norms which H a rt c a l l s  'n a rro w in g ' 

the n o tio n  of ' l a w '.  H a rt argues th a t  th e  d i s t in c t io n  th a t  he makes 

between power and d u ty  ru le s  i s  r e f le c te d  in  usage , b u t were t h i s  so , 

i t  would n o t bar th e  K e lsen ian  p o in t  th a t  a n a ly s is  uncovers an e ssen 

t i a l  u n i ty  to  a l l  law - c o e rc io n . Nor i s  the  common m an's id e a  o f law

40. Supra, n o te  2 , 84. H art adds, 'even  though th e se  a re  n e i th e r  
c lo s e ly  d e fin ed  n o r ad m in is te red  by o f f i c i a l s  bu t a re  l e f t  to  the  
community a t  la r g e ,  we s h a l l  be in c l in e d  to  c l a s s i f y  the  r u le s  as 
a p r im itiv e  o r  rud im en tary  form o f la w '.

41. I b id . ,  195* H art does n o t th in k  th a t  t h i s  i s  the case w ith  i n t e r 
n a tio n a l  law .
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c le a r ly  in  favour of H art, f o r  i t  seems l i k e l y  th a t ,  from th a t  p o in t 

o f view, law ^  co erc iv e  ( i f  on ly  as a s tan d a rd  minimal m o tiv e ).

One consequence o f H a r t 's  view i s  th a t  he i s  unab le  to  make a

c le a r  d i s t in c t io n  between law and m o ra lity  w ith o u t c o e rc io n . However

i t  w i l l  be seen in  a l a t e r  c h a p te r  th a t  K e lse n 's  th e o ry  i s  n o t w ith o u t
42d i f f i c u l t i e s  in  th i s  r e s p e c t .  True, H art u ses  co e rc io n  as one d i s 

t in g u is h in g  f e a tu re ,  bu t th e  o th e rs  a re  q u e s tio n a b le . B r ie f ly  -  H art 

c laim s th a t  m o ra lity  i s  d is t in g u is h e d  by (1) i t s  im portance -  y e t  

th e re  seems to  be a c le a r  common membership between im p o rtan t m oral 

r u le s  and those  le g a l ly  en fo rced , (2) n o n -d e lib e ra te  change -  bu t 

H art assumes m o ra lity  i s  a sim ple t r a d i t i o n a l  a f f a i r ,  (3) v o lu n ta ry  

c h a ra c te r  of moral o ffen c es , in  th a t  un in  t e n t i  o n a li ty  i s  an excuse - 

bu t th i s  n e g le c ts  the s t r i c t  l i a b i l i t y  prom inent in  t r i b a l  group 

custom s; o therw ise  we have r e s p o n s ib i l i t i e s  towards ev en ts  which we 

d id  n o t b rin g  about. H art overlooks the  f l e x i b i l i t y  o f moral re s p o n s i

b i l i t y  (am I  re sp o n sib le  fo r  ra c ia lism  m erely by l iv in g  in  a r a c i a l i s t  

s o c ie ty ? ) ,  (4) H art cannot f a l l  back on san c tio n s  as a d is t in g u is h in g  

mark, f o r  he m ain ta in s th a t  th e re  a re  s o c ia l  san c tio n s  behind m o ra lity . 

Yet th e re  a re  c le a r  d if f e r e n c e s  between le g a l  and s o c ia l  s a n c tio n s . 

B r ie f ly  -  le g a l  san c tio n s  a re  marked by (1) d e p r iv a tio n  o f l i b e r t y ,  

r ig h t s  o r p o sse ss io n s , (2) le g a l  san c tio n s  o f any type a re  backed by

42. See c h ap te r  12, i n f r a .
43 . Supra, no te  2, 169- I 76 . C onversely , H art p o in ts  o u t th e  s im i

l a r i t i e s ,  i b i d . ,  168; 'They a re  a l ik e  in  t h a t  th e y  a re  conceived 
as b ind ing  independen tly  o f the  consen t of the  in d iv id u a l  bound 
and a re  supported by s e r io u s  s o c ia l  p re s su re  f o r  confo rm ity ; 
compliance w ith  both  le g a l  and m oral o b lig a t io n s  i s  regarded  n o t
as a m a tte r  fo r  p ra is e  b u t as a minimum c o n tr ib u tio n  to  s o c ia l  l i f e
to  be taken  as a m a tte r  o f co u rse . F u r th e r  both  law and m orals
in c lu d e  ru le s  governing the  behav iour of in d iv id u a ls  in  s i tu a t io n s  
c o n s ta n tly  re c u rr in g  th roughout l i f e  . . . both  make demands which 
must obv iously  be s a t i s f i e d  by any group of human beings who are  
to  succeed in  l iv in g  to g e th e r . '
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fo rc e  to  p rev en t o b s tru c tio n , (3) s an c tio n s  a re  determ ined w ith  r e l a 

t iv e  p re c is io n  in  reg a rd  to  amount and d u ra tio n  (u su a lly  on ly  one,

o r a few, san c tio n s  a re  ap p lied  f o r  each b reach ), (4) san c tio n s  are

44organ ized  and a re  ap p lie d  by a s p e c ia liz e d  group.

Given the  d i f f i c u l t i e s  invo lved  in  H a r t 's  accoun t, th e  K elsen ian  

model may be p re fe r re d . At l e a s t  one o f the  reasons fo r  H a r t 's  views 

on san c tio n s  appears to  be h is  use of the  game analogy where co erc io n  

i s  n o t so ap p aren t. This analogy seems to  be one reason  why he f in d s  

K e lse n 's  th eo ry  of law , as being d i r e c t iv e s  to  ju d g es , as a d i s to r t io n .  

Indeed, H art says th a t  to  reduce a l l  ru le s  to  one type would 'o b scu re

t h e i r  c h a ra c te r  and su b o rd in a te  what i s  o f c e n tr a l  im portance in  the

I 45game . Yet th e re  a re  c le a r  d if f e re n c e s  between the  law and a 

game -  p a r t i c u la r ly  because the form er, u n lik e  the  l a t t e r ,  i s  non- 

o p tio n a l, complex, p e rv a s iv e , in v o lv es  changing ru le s  and re c ip ro c a tio n  

and, im p o rtan tly , i s  g e n e ra lly  c o e rc iv e . W hilst i t  would be odd to  

claim  ru le s  of games were d i r e c t iv e s  to  um pires (when the  game has an 

um pire), i t  i s  n o t so to  d e sc rib e  the  law as d i r e c t iv e s  to  ju d g es.

I t  i s  by th i s  means t h a t  a le g a l  system can be understood  in  i t s  own 

term s, r a th e r  than how i t  may appear to  i t s  s u b je c ts .

H art produces one argument a g a in s t  K e ls e n 's  th eo ry  o f law as

d i r e c t iv e s  to  ju d g es. H art claim s th a t ,  on K e lse n 's  accoun t, i t  i s

im possib le  to  d is t in g u is h  between a san c tio n  and a tax  because both

46e x ih ib i t  the  same form. Moreover, tax es  can be seen as p enal and

44. J .  Raz, Tie Concept o f a Legal System, 150-1. These p o in ts  w il l
be taken  up in  g r e a te r  d e t a i l  in  c h a p te r  12, i n f r a .

45 . Supra, no te  2, 239 .

46. I b id . ,  39 .
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f in e s  m erely as a ta x . Not only  can th ey  have th i s  e f f e c t ,  bu t th i s  

may be th e  in te n t io n  (e .g .  a heavy tax  i s  imposed to  d iscou rage  the  

a c t i v i t y  ta x e d ) . Yet th i s  p o in t i s  a r a th e r  s e l f  d e fe a tin g  one, f o r ,  

i f  commonly tax es  and san c tio n s  a re  n o t d i s t i n c t ,  then  K elsen i s  only  

r e f le c t in g  usage . Indeed , K elsen can be seen as p o in tin g  ou t the 

e s s e n t ia l  id e n t i ty ,  in  th a t  they  a re  both  d ire c te d  a t  behaviour and 

re g u la t in g  i t  in  a b road ly  co erc iv e  manner. Now obv iously  th e re  ^  

a d i s t in c t io n  between tax  and san c tio n  in  most c a se s . H art th in k s  

t h i s  can only  be recognized  by ta k in g  a

s tep  o u ts id e  the  l im i t s  o f j u r i s t i c  d e f in i t io n  in  
o rd e r to  determ ine when a compulsory money payment 
i s  a san c tio n  and when i t  i s  n o t . ^7

This would in v o lv e , presum ably, some re fe re n c e  to  what people see

as u n d e s irab le  behaviour and so on. However, i t  i s  by no means c le a r

t h a t  K elsen i s  committed to  t h i s  view which H a rt sees as compromising

th e  Pure Theory. What the d i s t in c t io n  i s  between tax  and san c tio n

can only  be a m a tte r fo r  the  le g a l  system to  d e term ine . A lthough both

ta x  and san c tio n  have the  same form, th i s  does n o t p rev en t th e  le g a l

system  s t ip u la t in g  which i s  which and in  th i s  the  a t t i tu d e  o f the

p o p u la tio n  i s  i r r e l e v a n t .  Of co u rse , th e re  i s  an obvious d i s t in c t io n

in  th a t  tax es  are  n o t norm ally  the  b u s in ess  o f the  c o u r ts  which would

only  d e a l w ith  them, n o t in  term s of f i r s t  o rd e r a p p lic a t io n , bu t only

in  second o rd er enforcem ent when th e  f i r s t  (d ire c te d  by ano iiie r organ) 

48had f a i l e d .

47 . Supra, no te  1 , 721.
48. Taxes would then  on ly  f ig u re  in  the  an teced en ts  to  the  d i r e c t iv e  

to  app ly  the norm.
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In  the  l i g h t  o f th e  above d is c u s s io n , i t  should be c le a r  th a t  

H art has n o t produced any c le a r  argument a g a in s t  K elsen*s c o e rc iv e -  

d i r e c t iv e  th eo ry , ex cep t th a t  i t  i s  'd i s t o r t i v e * .  Yet H a r t 's  own 

th eo ry  has a lso  been seen to  e n t a i l  c e r ta in  d i s to r t io n s .  I t  should 

be rem arked, however, th a t  any model i s  bound to  in c u r  d i s to r t io n s  

sim ply because i t  i s  a model and n o t th e  th in g  in te r p r e te d .  A model 

succeeds p a r t ly  by i t s  accuracy , bu t a lso  in  term s o f what i t  i s  

a ttem p tin g  to  d isp la y  (and in  th i s  sense the  models of K elsen and 

H art may n o t be e n t i r e ly  e q u iv a le n t) . A ll models s im p lify , bu t 

t h i s  i s  in e v i ta b le  fo r  them to  c a r ry  o u t t h e i r  fu n c tio n . The p o in t 

i s  n e a t ly  p u t by Lewis C a r r o l 's  t a le  o f the  map on a s c a le  o f 1 to  1 

which, indeed , i s  accu ra te  - b u t unusable because i t  covers the  

coun try I

I I I

K e lse n 's  c e n tr a l  n o tio n  o f the Grundnorm has a t t r a c te d  much

a t t e n t io n .  H art, however, does n o t r e j e c t  i t ,  bu t s u b s t i tu te s  h is
49

own ru le  o f re c o g n itio n  which occupies an analogous p lace  in  h is

system to  th e  Grundnorm in  K e ls e n 's .  Indeed , H art r e f e r s  to  th e
50Grundnorm as a ru le  o f re c o g n itio n . I t  i s  th e re fo re  v a lu ab le  to  

compare the  two concepts and d isco v e r why H art i s  n o t c o n te n t w ith  

th e  K elsen ian  v e rs io n . I t  may then  be asked i f  H a r t 's  v e rs io n  i s  an 

improvement.

49* Supra, note 2, chapter VI,

50. I b id .,  245, 105-6.
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What i s  the ru le  o f re co g n itio n ?  I t  i s  a s o r t  o f hy b rid  between

A u s t in 's  organ and K e lse n 's  norm as the  u ltim a te  source o f v a l id i t y

51- because fo r  H art i t  i s  a norm r e s u l t in g  from a p r a c t ic e .  Speak

ing  o f the  ru le  o f re c o g n itio n . H art says i t

w i l l  sp e c ify  some fe a tu re  o r fe a tu re s  p o sse ss io n  
o f which by a suggested  ru le  i s  taken  as a co n c lu 
s iv e  a ff irm a tiv e  in d ic a t io n  th a t  i t  i s  a r u le  o f 
the  group to  be supported  by the  s o c ia l  p re ssu re  
i t  e x e r ts .  The e x is te n c e  o f such a ru le  o f reco g 
n i t io n  may take  any o f a huge v a r ie ty  o f forms 
sim ple o r com plex.52

The ru le  o f re c o g n itio n  p ro v id in g  the  c r i t e r i a  by 
which the  v a l id i t y  o f o th e r  ru le s  o f the  system i s  
assessed  i s  in  an im p o rtan t sense . . .  an u lt im a te  
ru le ;  and where, as i s  u su a l, th e re  a re  s e v e ra l 
c r i t e r i a  ranked in  o rd e r o f r e l a t iv e  su b o rd in a tio n  
and prim acy one o f them i s  s u p r e m e .53

Some w r i te r s ,  who have emphasized the  le g a l  u ltim acy  
of the ru le  o f re c o g n itio n , have expressed  th i s  by 
say ing  th a t ,  whereas th e  le g a l  v a l id i t y  o f o th e r  ru le s  
o f the system can be dem onstrated by re fe re n c e  to  i t ,  
i t s  own v a l id i ty  cannot be dem onstrated  bu t i s  
'assum ed' or 'p o s tu la te d ' o r i s  a 'h y p o th e s is '.  This 
may, however, be s e r io u s ly  m is lead in g . . . .  We only 
need the  word 'v a l i d i t y ' ,  and commonly only  use i t ,  
to  answer q u e s tio n s  which a r i s e  w ith in  a system  o f 
ru le s  where the  s ta tu s  of a ru le  as a member of the 
system depends on i t s  s a t i s f y in g  c e r ta in  c r i t e r i a  
provided by the  ru le  o f re c o g n itio n . No such q u e s tio n  
can a r is e  as to  the  v a l id i ty  o f the  very  ru le  o f reco g 
n i t io n  which p ro v ides the  c r i t e r i a ;  i t  can n e i th e r  be 
v a lid  no r in v a lid  bu t i s  sim ply accep ted  as a p p ro p ria te  
fo r  use in  th i s  way. To ex p ress  th i s  sim ple f a c t  by say 
ing  d a rk ly  th a t  i t s  v a l id i ty  i s  'assumed b u t cannot be 
d e m o n stra ted ', i s  l ik e  say ing  th a t  we assume, b u t can 
never dem onstra te , t h a t  the  s tan d a rd  m etre bar in  P a r is  
i s  the  u ltim a te  t e s t  of a l l  measurement in  m e tre s , i s  
i t s e l f  c o r r e c t .5^

51. But c . f .  su p ra , no te  19, 22, a lso  H a rt, Legal and Moral O b lig a tio n , 
91.

52. Supra, no te  2, 92,

53. I b id . ,  102,
54. I b id . ,  105-6, The rem arkable a s s e r t io n  th a t  v a l id i t y  on ly  a r i s e s  

w ith in  a le g a l  system om its i t s  r o le  in  le g a l  sc ien ce  and w i l l  be 
d iscu ssed  f u l l y  below.
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. . . whereas a su b o rd in a te  ru le  of a system may be 
v a lid  and in  th a t  sense " e x i s t ” even i f  i t  i s  gener
a l l y  d is re g a rd e d , th e  ru le  o f re c o g n itio n  e x is t s  
on ly  as a complex, b u t norm ally  concordan t, p ra c t ic e  
o f the  c o u r ts ' o f f i c i a l s ,  and p r iv a te  persons in  
id e n t i fy in g  the law by re fe re n ce  to  c e r ta in  c r i t e r i a .  
I t s  e x is te n c e  i s  a m a tte r  of f a c t . 55

( i t  may a lso  be added th a t ,  fo llow ing  from H a r t 's  th eo ry  o f th e  d e v e l

opment o f the  le g a l  system , th e  ru le  o f re c o g n itio n  i s  a lu x u ry  n o t 

a n e c e s s i ty .)

Tie ru le  o f re c o g n itio n  i s  designed  to  remedy d e fe c ts  in  the  

Grundnorm, p r in c ip a l ly  to  c o r r e c t  d i s to r t io n s  and o b s c u r i t ie s .

However, i t  w i l l  be argued h ere  t h a t  th e  Grundnorm i s  p re fe ra b le  

because of the  d e f ic ie n c ie s  o f the  ru le  o f re c o g n itio n . As Hacker 

rem arks

H a r t 's  concep tion  o f a ru le  o f  re c o g n itio n  has 
occasioned  much puzzlem ent, fo r  h is  a n a ly s is  i s  
incom plete  and o f te n  o b s c u r e . 56

This can be shown in  term s o f the  d if f e r e n c e s  between th e  ru le  of 

re c o g n itio n  and Grundnorm as given  by H a rt.

1 , The q u e s tio n  w hether a ru le  o f re c o g n itio n  e x is t s
and what i t s  c o n ten t i s ,  i . e .  what th e  c r i t e r i a  of 
v a l i d i t y  in  any g iven  le g a l  system  a re , i s  regarded  
th ro ughou t th i s  book as an e m p ir ic a l, though complex, 
q u e s tio n  o f f a c t .  T his i s  tru e  even though i t  i s  
a lso  tru e  th a t  no rm ally , when a law yer o p e ra tin g  w ith in  
the  system  a s s e r t s  th a t  some p a r t i c u la r  ru le  i s  v a lid  
he does re t e x p l i c i t l y  s t a t e  b u t" t a c i t l y  presupposes the  
f a c t  t h a t  the  ru le  o f re c o g n itio n  (by re fe re n ce  to  which 
he has te s te d  th e  v a l id i t y  o f the  p a r t i c u la r  ru le )  e x i s t s

55. I b id . ,  107.
56 . Supra, n o te  19, 22,
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as the  accep ted  ru le  of re c o g n itio n  o f the  system .
I f  ch a llen g ed , what i s  thus presupposed b u t l e f t  
u n s ta te d  could  be e s ta b lis h e d  by appeal to  the  
f a c t s ,  i . e .  th e  a c tu a l  p ra c t ic e  o f th e  c o u r ts  and 
o f f i c i a l s  o f th e  system when id e n t i fy in g  the  law 
which th ey  a re  to  ap p ly , K elsen*s term ino logy  . . . 
ob scu res , i f  i t  i s  n o t a c tu a l ly  in c o n s is te n t  w ith  . . . 
( th i s  p o i n t ) .57

The id ea  t h a t  th e  u lt im a te  ru le  o r  norm i s  a f a c t  i s  c le a r ly

q u ite  opposed to  K elsen*s view . Perhaps i t  was th i s  a s s e r t io n  th a t

caused K elsen*s a f f irm a tio n  'norm i s  norm' on h is  m eeting w ith  H art,

w ith  the  consequences d e sc rib e d  in  H a r t 's  accoun t. The ru le  of

re c o g n itio n  u n i te s  a t  th e  p in n ac le  of the  system what K elsen has

s tru g g le d  to  s e p a ra te  th ro u g h o u t. K e lse n 's  o b je c tio n  would be th a t

H art cannot e x p la in  how a f a c t  can g ive  n o rm a tiv ity , indeed the

v a l id i ty - e f f ic a c y  gap i s  as open as e v e r , f o r  what i s  done need n o t

be what ought to  be done as a p r a c t ic e .  Nor, co rre sp o n d in g ly , i s  i t

a t  a l l  c le a r  how s u b s id ia ry  ru le s  can acq u ire  n o rm a tiv ity  from a

f a c t .  The r e s u l t  i s  t h a t  the  ru le  o f re c o g n itio n  cannot e x p la in

v a l id i ty .  This i s  p r e c is e ly  what K elsen avo ids by te rm in a tin g  the

v a l id i t y  chain  in  a  p re su p p o s itio n . The reason  why i t s  v a l id i t y

cannot be q uestioned  i s  n o t ,  as H art su g g es ts , because o f i t s

c r i t e r i a l  s t a tu s ,  b u t because i t  i s  a f a c t  and i t  i s  m eaningless

to  ta lk  o f the v a l i d i t y  o f  f a c t s .  I f  H art i s  r i g h t ,  i t  must be a 

59very  odd f a c t .

57. Supra, no te  2 , 245-6.
58 . Supra, no te  1 .

59 . I f  a p ra c t ic e  i s  a f a c t  i t  i s  always p o s s ib le  to  ask why i t  should
be fo llow ed . W h ils t in  some p r a c t ic e s ,  e .g .  the use o f co lo u r
p re d ic a te s ,  such a q u e s tio n  i s  odd o r even m eaningless, in  a 
le g a l  system capab le  o f reform  i t  i s  n o t .
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The d i f f i c u l t i e s  in  H a r t 's  th e s is  can be p ressed  a t  the  c r u c ia l  

p o in t ;  th a t  i s  a t  the  ex ac t r e la t io n  between the  ru le  and i t s  p r a c t ic e .  

On H a r t 's  th eo ry , i t  i s  im possib le  to  e x p la in  ru le s  th a t  a re  n o t 

p r a c t ic e s .  This has been p o in ted  ou t by Raz, Woozley and Kemp,

As Kemp p o in ts  ou t

Tie tro u b le  here  seems to  sp r in g  from the  f a c t  th a t  
H art has n o t moved f a r  enough away from the  view 
th a t  law, and s o c ia l  ru le s  in  g e n e ra l, a re  m erely 
s ta tem en ts  o f h a b itu a l  behav iour. For a lthough  he 
makes some im portan t d i s t in c t io n s  between the  e x i s t 
ence o f a h a b i t  and th e  e x is te n c e  o f a r u le ,  he seems 
to  th in k  th a t  the  e x is te n c e  o f a ru le  e n ta i l s  the  
e x is ten c e  o f a  h a b i t  o f obedience to  i t ,  even though 
the rev e rse  e n ta ilm en t does n o t hold.^O

An example of th i s  would be some speed l im i t s  which a re  undoubted 

r u le s  b u t do n o t e l i c i t  the  re q u ire d  obed ience. Indeed 'T here i s  a 

ru le  th a t  they  should do i t '  does n o t e n t a i l  'th e y  do i t  as r u l e ' f o r  

i t  i s  n o t c o n tra d ic to ry  to  say 'There i s  a ru le  bu t few o r none obey 

i t ' .  Nor does i t  seem c o n tra d ic to ry  to  say 'th e r e  i s  a ru le  b u t i t  

has never been p r a c t ic e d ',  o r ' th e re  i s  a ru le  th a t  I  a ccep t as v a lid  

b u t I  do n o t fo llow  i t ' .

The reason  fo r  th i s  gap i s  c le a r  on K elsen ian  grounds fo r  i t  

i s  the  gap between v a l id i ty  ( ru le )  and e f f ic a c y  (p ra c t ic e )  which d i s 

t in g u is h e s  a sc ien ce  o f norms from n a tu ra l  s c ie n c e . This r e la t io n s h ip  

i s  su b jec ted  to  c a re fu l  a n a ly s is  by K elsen , b u t i s  only  assumed by

60 . J .  Kemp, Review o f H a r t 's  Concept o f Law, 190; J .  Raz, P r a c t ic a l  
Reason and Norms, 53-8; A.D. Woozley, Tie E x isten ce  o f R u le s . 
O ther d i f f i c u l t i e s  o f making a p ra c t ic e  serve  as a ru le  can be 
seen w ith  the  use of custom in  in te r n a t io n a l  law and p r im itiv e  
s o c ie t i e s ,  see c h ap te r 9, i n f r a . T his need n o t deny a norm al 
congruence, as perhaps in d ic a te d  by th e  o d d ity  of th e  s ta tem en ts  
g iven as examples, bu t what i s  re q u ire d  i s  something t i g h t e r  
than  mere congruence.



285

H a rt, The r e s u l t  I s  th a t  th e  is -o u g h t gap rem ains as open as e v e r .

Even a lthough  we can adm it most ru le s  a re  p ra c t is e d ,  th i s  d o e s n 't  

p re v e n t the  d i s t in c t io n  being  a n a ly t ic a l ly  made.

The consequence o f H a r t 's  view i s  th a t  i t  i s  im possib le  to  

e x p la in  the norm ative c h a ra c te r  o f r u le s .  That th e re  i s  a p ra c t ic e  

does n o t mean th a t  th e re  i s  a  ru le  th a t  says one should fo llow  the  

p ra c t ic e  -  t h i s  cou ld  on ly  be presupposed -  b u t i t  i s  p re c is e ly  

t h i s  s o r t  o f p re su p p o s itio n  th a t  H art re fu se s  to  make. The ru le  o f 

re c o g n itio n  in  one sense t r i e s  to  go beyond the  Grundnorm in  seek ing  

a non-norm ative b a s i s .o f  v a l id i t y  y e t, in  an o th er sen se , i t  s to p s  a 

s te p  s h o r t o f th e  Grundnorm w ith  a f a c t  which i t s e l f  can only  be 

ex p la in ed , in  term s o f v a l i d i t y ,  w ith  re fe re n c e  to  a norm as i t s  

c o u n te rp a r t .  T i is  norm, in  tu rn , can only  be v a l id  by v i r tu e  of a 

p re su p p o s itio n , ( i t  i s  n o t a 'n e e d le s s  r e d u p l ic a t io n ' as H art 

t h i n k s . K e l s e n ' s  language i s  n o t vague, b u t the only  acc u ra te  

account o f what i s  invo lved  -  i t  i s  H art n o t K elsen who le av e s  th in g s  

u n exp la ined . The fu s io n  o f i s  and ought in  the  ru le  o f re c o g n itio n  

i s  s u rp r is in g ,  g iven  th a t  e lsew here H art m ain ta in s the  se p a ra tio n  as 

does K e l s e n . S u r e l y ,  th e re fo re ,  the  se p a ra tio n  can be a n a ly t ic a l ly  

made in  the  r u le  o f re c o g n itio n  and i t s  p r a c t ic e ,  as e lsew h ere . K e lse n 's  

reaso n in g  need n o t be re h e a rse d  a t  t h i s  p o in t as i t  would re p e a t i t s  

s ta tem en t in  e a r l i e r  c h a p te rs .  However, H art can be defended on the  

grounds t h a t  he i s  l in k in g  h i s  th eo ry  to  W ittg e n s te in 's  concep t of

61 . Supra, n o te  2 , 230. The m erger o f i s  and ought in  th e  m aster
concept o f the  th e o ry  i s  re m in isc en t o f K a n t 's  c a te g o r ic a l  im per
a t iv e  as an Id e a , p r e s c r ip t iv e  and e v a lu a tiv e .

62 . Given H a r t 's  c r i t i c i s m s  o f  Ross in  Scandinavian Realism  f o r  f a i l i n g
to  m a in ta in ih is  d i s t i n c t io n ,  i t  i s  easy  to  share  R o ss 's  puzzlem ent
in  rev iew ing  The Concept o f Law th a t  H art seems to  agree  th a t  th e  
d i s t in c t io n  n o t be made in  th e  Rule o f R ecognition  ( i . e .  m erger o f 
i s  and ought has th e re fo re  only  been postponed from the  r e s t  o f the  
system ). Ross, Review o f H art s Concept o f Law.
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language games as th e  term p ra c t ic e  and th e  use o f the  W ittg e n s te in ia n  

's ta n d a rd  m etre ' example su g g es t. This in v o lv es  q u ite  d i f f e r e n t  

su p p o sitio n s  from the  p o s i t i v i s t  ones o f K elsen and r e l i e s  on the  

s o c ia l  co n tex t o f  language r a th e r  than  i t s  lo g ic .  D iscussion  of 

th e se  d if fe re n c e s  w i l l  be postponed u n t i l  the  n e x t s e c tio n  of t h i s  

c h a p te r .

2 . K elsen speaks o f presupposing  the  ' v a l i d i t y '
o f the  b a s ic  norm . . .  no q u e s tio n  concern ing  
the v a l i d i t y  o r in v a l id i ty  o f  the  g e n e ra lly  
accep ted  r u le  o f re c o g n itio n  as d i s t i n c t  from 
the f a c tu a l  q u e s tio n  of i t s  e x is te n c e  can a r i s e . ^3

This ex tends th e  p rev io u s  p o in t .  However, a rem arkable p o in t 

becomes apparen t because i t  i s  c le a r  t h a t  H a r t 's  a s s e r t io n  on ly  ho lds 

tru e  w ith in  the system ; i t  does n o t e x p la in  how le g a l  sc ien ce  can t a lk  

o f the v a l id i ty  o f the  ru le  o f re c o g n itio n . For le g a l  sc ien ce  cannot 

j u s t  accep t i t  as a f a c t ,  f o r  i t  has norm ative s ta tu s  w ith in  the  system 

under a n a ly s is ,  n o r can i t ,  as a s c ie n c e , a ccep t i t  as a c r i t e r io n ,  bu t 

must presuppose i t  in  th e  sense of an e x p lan a to ry  h y p o th esis  to  e x p la in  

v a l id i t y  r e la t io n s  w ith in  th e  d e sc rib ed  system . This i s  n o t u n re la te d  

to  H a r t 's  i n t e r n a l /e x te r n a l  d i s t in c t io n  (which corresponds to  accep tance 

and in d if fe re n c e  to  v a l id i ty )  and which f a i l s  to  allow  the  p e c u l ia r  

s ta tu s  of le g a l  sc ie n c e  in  being , p a r t ly ,  bo th . (P robably  H art would 

claim  th a t  le g a l  sc ien ce  i s  e x te rn a l and on the  same fo o tin g  as the 

d is a f fe c te d  c i t i z e n  who accep ts  the  law as a mere f a c t  w ith o u t accoun t

ing  i t s  v a l id i ty ,  b u t, even i f  th i s  could  be p ro p e rly  c a l le d  e x te rn a l .

63. Supra, note 2, 245-6.
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i t  can hardly correspond to the s ta tu s  o f le g a l sc ie n c e , which

i t s e l f  n eith er  accepts nor r e je c ts  v a l id ity ,  but as a scien ce  can

only presuppose i t .  The 'external* c it iz e n  may be sa id  to  r e je c t

v a l id ity  but s t i l l  to  fo llo w  the law as the b a sis  fo r  h is  a c tio n s , th is
64i s  hardly true of the le g a l  s c ie n t i s t .  The p e c u lia r ity  o f le g a l  

scien ce  a r ise s  because i t  i s  not ju s t  a d escr ip tio n  from outsid e but 

an in terp re ta tio n  o f how law i s  seen in s id e . I f  the ru le o f recog

n it io n  was ju s t  a fa c t  i t  would only be a d escr ip tio n  o f the behaviour 

o f the p ractice  - but le g a l  scien ce  goes beyond th is  by presupposing 

a norm as the normative counterpart of the behaviour described .

3 . K e lse n 's  b a s ic  norm has in  a  sense always the  same
c o n ten t; f o r  i t  i s ,  in  a l l  le g a l  system s, sim ply 
the  ru le  t h a t  th e  c o n s t i tu t io n  o r those  'who la id  
down the f i r s t  c o n s t i tu t io n ' ought to  be obeyed. 
The appearance o f u n ifo rm ity  and sim plic ity  may be 
m islead in g . I f  a  c o n s t i tu t io n  sp e c ify in g  the  
v a rio u s  so u rces o f law i s  a l iv in g  r e a l i t y  in  the  
sense th a t  th e  c o u r ts  and o f f i c i a l s  o f  th e  system 
a c tu a l ly  id e n t i f y  the  law in  accordance w ith  the  
c r i t e r i a  i t  p ro v id e s , then  th e  c o n s t i tu t io n  i s  
accepted  and a c tu a l ly  e x i s t s .  I t  seems a n e ed le ss  
re d u p lic a t io n  to  su ggest th a t  th e re  i s  a f u r th e r  
ru le  to  th e  e f f e c t  th a t  th e  c o n s t i tu t io n  (o r those 
who ' l a i d  i t  down') a re  to  be o b e y e d . ^5

64. C f .  i b i d . ,  87- 8 , I 08 and su p ra , n o te  1 , 715- 6 . This p o in t  i s  
made by Ross, who a lso  c o n c e n tra te s  on H a r t 's  e lu s iv e n e ss  on th i s  
p o in t ,  'To me i t  i s  a s to n ish in g  th a t  H a rt does n o t  see , o r a t  any 
r a te  does n o t m ention, the  most obvious use o f  th e  e x te rn a l  
language in  the  mouth o f an o b serv er who as  such n e i th e r  a ccep ts  
n o r r e j e c t s  the  r u le s  b u t s o le ly  makes a r e p o r t  about them; the 
l e g a l  w r i te r  in  so f a r  as h is  jo b  i s  to  g ive  a  t ru e  s ta tem en t o f 
th e  law a c tu a l ly  ' i n  f o r c e ' . '  But to  th i s  some q u a l i f ic a t io n s  
should be added from th e  fo reg o in g  rem arks about th e  'e x te r n a l '  
c i t i z e n  and about the  id e a  o f d e s c r ip t io n .  H a r t 's  problem can be 
judged from h is  d i f f i c u l t i e s  in  u n d ers tan d in g  K e lse n 's  in s is te n c e  
on le g a l  scien ce  u s in g  'd e s c r ip t iv e  o u g h ts ' in  i t s  r a t io n a l  recon
s t r u c t io n  o f a le g a l  system in  h is  d ebate  w ith  K elsen  . Ross, 
Review o f H a r t 's  Concept o f Law, I I 89 .

65 . I b id . ,  245-6. More accu rately  the Grundnorm i s  form al.
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The Kelsenian rep ly  to th is  would be that i f  the c o n stitu tio n  

i s  in  terms of acceptance, then th is  i s  a fa c t  and cannot be a basic  

norm. I f  the co n stitu tio n  i s  taken as a c o lle c t io n  o f r u le s , then 

the question a r ise s  why these are v a lid  and, s in ce  th is  cannot be 

answered by reference to a fa c t ,  a norm must be presupposed. More

over, i t  i s  e s s e n t ia l  to see th at the c o n stitu tio n  i s  a u n ity  

d esp ite  the fa c t  that i t  contains many r u le s . Hart cannot avoid 

com plexity, or contrad iction ,becau se he does not take the ad d ition al 

step  o f un ify ing  the co n stitu tio n  (the p ra ctice  of the ru le o f  

recogn ition  need not i t s e l f  be u n if ie d ) . He i s  therefore unable to  

provide a c r ite r io n  o f u n ity  fo r  a le g a l system which becomes an 

arb itrary  c o lle c t io n  o f s e ts  o f r u le s . Kelsen can do th is  by making 

the Grundnorm e n t ir e ly  form al.

4 . Kelsen*s view i s  th at i t  i s  lo g ic a l ly  im possible
to regard a p a rticu la r  rule of law as v a lid  and 
at the same time to  accept, as m orally binding, 
a moral ru le forbidding the behaviour required by 
the le g a l rule . . . One reason for  using the 
expression 'ru le  of recogn ition ' in stead  o f 'basic  
norm* i s  to avoid any commit ment to  K elson's view 
of the c o n f l ic t  between law and m o r a l s .

Hart i s  here poin ting  to part o f K elson 's theory th at was to  

be rev ised . As i t  stands, th erefore , given th at Kelsen was to r e je c t  

the view a ttrib u ted  here (d iscussed  in  a separate chapter), th is  i s  

not a d ifferen ce  between the two concepts.

66 . I b id .
67 . See c h ap te r 11, in f r a .
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In  the  fo reg o in g ,rea so n s  have been given f o r  p re fe r r in g  K e lso n 's  

v e rs io n  o f p o s itiv ism  to  H a r t 's  amendments a t  th e  most s ig n i f ic a n t  

p o in ts .  These, i f  accep ted , would mean th a t  H art does n o t show any 

ground fo r  abandoning the  Pure Theory. Indeed, K e lso n 's  v e rs io n  

o f the Grundnorm i s  p re fe rre d  because i t  m a in ta in s  c o n s is te n t ly  the  

p o s i t i v i s t  prem ise o f the  f a c t /v a lu e  s e p a ra tio n , and in  so doing can 

ex p la in  the  n o rm a tiv ity  of law which cannot be done by re fe re n c e  to  

a f a c t .  The Grundnorm can a lso  ex p la in  the  u n i ty  o f a le g a l  system 

because, u n lik e  the  ru le  of re c o g n itio n , i t  i s  n o t complex nor 

p ra c t ic e  dependent. (The u n ity  o f th e  Rule o f R ecognition  depends 

on the u n ity  o f p r a c t ic e ,  about which H a rt says i t  i s  'n o rm ally  

c o n c o r d a n t ') .^  The Grundnorm can a lso  e x p la in  the  id e n t i ty  of law 

by t r a c in g  a la w 's  v a l id i ty  to  i t .  This i s  n o t p o s s ib le  w ith  th e  ru le  

o f re c o g n itio n  because, as a p ra c t ic e ,  th e re  can be no c e r ta in ty  as 

to  what 3^ the ru le  n o r, because as H art adm its, i t  i s  on ly  a luxu ry  

which may n o t a c tu a l ly  e x i s t  in  law, e s p e c ia l ly  in  more p r im itiv e

+  89system s.

That th ese  consequences fo llow  can be seen when Hacker, a f t e r  

defending  H a r t 's  th e s i s ,  makes the  fo llow ing  p o in ts ;

. . . th e re  i s  no reason  why th e re  should n o t be 
numerous d i s t i n c t  ru le s  o f re c o g n itio n , addressed  
to  d i f f e r e n t  ju d ic ia l  organs, having d i s t i n c t  
c o n ten t a lth o u g h s im ila r  form.'^^^

. . . th e re  need be no ru le  o f re c o g n itio n  in  a 
system which s p e c i f ie s  a l l  th e  c r i t e r i a  o f v a l id i ty  
o f the  system . 71

68. Supra, no te  2, 107.
69 . See the  e a r l i e r  d isc u ss io n  o f H a r t 's  th e o ry  of le g a l  developm ent 

in  th i s  c h a p te r , su p ra .

70 . Supra, n o te  I 9 , 24.
71 . I b id .
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. . . a lthough  some ru le s  o f re c o g n itio n  a re  u l t im a te , 
and although  they  s e v e ra l ly  serve to  id e n t i f y  a l l  the 
v a lid  ru le s  o f the  system they  a re  n o t the  only  u l t i 
mate r u l e s . 72

I t  becomes ap p aren t, th e re fo re , th a t  th e  ru le  of re c o g n itio n  cannot 

accom plish what the  Grundnorm can . Most im p o rtan tly , i t  f a i l s  to  allow  

the  s p e c ia l  s ta tu s  o f le g a l  s c ie n c e . This l a s t  p o in t  can be seen  i f  a 

d i s t in c t io n  between the ru le  of re c o g n itio n  and the  Grundnorm n o t 

mentioned by H art i s  made. The v i t a l  d if f e re n c e  between the  two 

concep ts  i s  th a t  th e  ru le  o f re c o g n itio n  i s  a p o s i t iv e  law (o r com

p lex  o f law s) whereas the  Grundnorm i s  a j u r i ^ t i c  c o n s tru c tio n  (which 

i s  why i t s  v a l id i ty  i s  p resupposed). I f  th i s  i s  so , then  th e  v a l id i ty  

o f one p o s it iv e  law i s  being answered by an o th er p o s i t iv e  law, b u t the  

v a l id i t y  o f th a t  second law i s  a lso  in  q u e s tio n . The on ly  way to  te rm i

n a te  th e  v ic io u s  c i r c l e  i s  f o r  v a l id i ty  to  be presupposed -  which i s  

e x a c tly  what K elsen does.

F in a lly , perhaps the most important d ifferen ce  between Grundnorm 

and ru le  o f recogn ition  needs to be emphasised. Ih is  d ifferen ce  a r ise s  

from H art's second objection  to the Grundnorm: w h ils t  the v a l id i ty  o f the 

Grundnorm i s  presupposed, th at o f tlie ru le o f recogn ition  cannot be ques

tioned (and, i t  can be added, natural law merely a sse r ts  v a l id ity  o f i t s  

73basic norm). Hart, as h is  analogy o f a game shows, i s  here making
74the same move as Weldon, Weldon argues th at ju s t  as the only rep ly

7 2 . Ib id ,
73* This g iv es  a t r ip a r t it e  c la s s i f i c a t io n  o f answers to  the problem

o f u ltim a te  v a l id i ty ,  1 . N a tu ra l law -  the problem i s  answered w ith  
a f a c t  ( r e a s s e r te d ) ,  2 . K elsen -  the  problem i s  l e f t  open, 3 . H art 
- the  problem cannot be r a is e d  ( i t  i s  m ean in g less).

74 . T.D. Weldon, The V ocabulary o f P o l i t i c s ,  56- 6I  ( 'R i g h t s ') ;  I t  needs 
h a rd ly  be added th a t  t h i s  s h o r t ,s h a rp  s o lu t io n  to  one of th e  t r a d i 
t io n a l  and long e s ta b lis h e d  q u e s tio n s  of p o l i t i c a l  ph ilosophy  has 
been very  c o n tro v e rs ia l ,  even re se n te d  by some. Of course  W eldon's 
and H a r t 's  q u estio n s  a re  d i f f e r e n t .  Weldon is q u e s tio n in g  the  whole 
'gam e '. H art q u estio n in g  i t s  fundam ental p r a c t ic e ,  b u t to  equate 
them would only  re q u ire  th e  p ra c t ic e  (o f  judges) being taken  as a 
s e p a ra te  game w ith in  the  more g en e ra l game of law.



291

to  'why should I obey the umpire?* i s  'This i s  a game o f c r ic k e t ,

i s n ' t  i t ? '  so the only  rep ly  to 'Even i f  i t  i s  the law, I don 't

see why I  should obey i t '  i s  'W ell, th is  i s  Great B rita in , i s n ' t  i t ? ' .

Tie strength  o f th is  argument obviously  depends on th at o f the

analogy; ^  i t  as m eaningless to  question  a fundamental ru le  o f

75law, as i t  seems to be a rule o f a game or the standard metre?

Tie answer, I  th ink, must be no. J u st as there are d ifferen ces  

between law and a game, so there are, moral evaluation  aside (being  

c o n s is te n t ly  p o s i t i v i s t ) ,  questions th at can be asked about u ltim ate  

le g a l p ra ctice  th at cannot be asked about the r e la t iv e ly  sim ple, 

a r b itra ry ,fix ed  and f a ir ly  unimportant ru les  o f a game. I f  Hart 

does not wish to consider these -  th at i s  one th in g , to  c a l l  them 

'm eaningless' i s  another.

In summary. H art's c r it ic ism s  o f the Pure Theory are seen to  

f a i l  and the proffered a lte r n a tiv e s  are seen to  involve disadvantages 

not suffered  by the Pure Theory i t s e l f .  The defence o f the Pure Theory 

has here, as elsew here, r e lie d  on invoking the is /o u g h t d is t in c t io n  

and a lso  by s tr e s s in g  a more thoroughgoing a n a ly s is , which r e f le c t s  

a d if fe r in g , more r ig id , conception o f le g a l  sc ien ce . W hilst the 

sta tu s  o f the is /o u g h t d is t in c t io n  w i l l  be d iscussed  in  the conclusion , 

the next sec tio n  w i l l  concentrate on the d if fe r in g  backgrounds to  the 

conceptions o f le g a l sc ien ce  held by Kelsen and Hart.

75 . See th is  chapter, the te x t  fo llow in g  note 45, supra.



292

C hapter 8 P a r t 2

In  a comparison of the  Ju risp rudence  of K elsen and H art, such 

as attem pted  in  p a r t  1 o f th i s  c h a p te r , numerous d if fe re n c e s  a re  

re v e a le d . There, however, i t  was po in ted  ou t th a t  both K elsen and 

H art can be seen as r e p re s e n ta t iv e s  of le g a l  p o s itiv ism ; sucn th a t ,  

in  ch ap te rs  6 and 7 , a g en era l a t ta c k  on p o s itiv ism  re p re se n te d  by 

H art could u su a lly  be seen as an e q u iv a len t a t ta c k  on K elsen . W h ils t, 

o f co u rse , the f i r s t  p a r t  o f th i s  c h ap te r  q u a l i f i e s  th i s  somewhat, 

i t  i s  the  ta sk  o f th i s  second p a r t  to  re v e a l som ething of the d i f f e r 

in g  bases w ith in  the  p o s i t i v i s t  t r a d i t io n  o f K elsen and H a rt. This 

can be done by an exam ination  of the  u n d e rly in g  p h ilo so p n ic a l th eo ry  

o f each j u r i s t .

The ju risp ru d en ce  o f both K elsen and H art i s  re p re s e n ta t iv e  of 

what might be c a lle d  A n a ly tic a l  Philosophy; th a t  i s :  'Anglo-Saxon* 

ph ilosophy  s in ce  R u ss e ll .  Yet K elsen and H art exem plify  two d i s t i n c t  

phases w ith in  the developm ent of A n a ly tic a l Philosophy as a whole.

I t  w i l l  be argued th a t  K e lse n 's  ju risp ru d en ce  has c le a r  a f f i n i t i e s  

w ith  the f i r s t  phase o f A n a ly tic a l Philosophy, which i s  here  taken  

to  in c lu d e  R u s s e l l 's  L o g ica l Atomism and the  W ittg e n s te in  of the  

' T ra c ta tu s ' along w ith  the  L og ical P o s itiv ism  o f the Vienna C irc le  

(an a f f i n i t y  a lread y  p o in ted  ou t in  c h a p te r  4 ) .  H a r t 's  ju risp ru d e n c e , 

on the  o th e r  hand, has c le a r  a f f i n i t i e s  w ith  A n a ly tic a l Philosophy 

s in ce  the Second World War, which i s  here  taken  to  mean the  W ittg e n s te in
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of th e  ' P h ilo so p h ic a l I n v e s t ig a t io n s ' and, more g e n e ra lly . L in g u is tic  

Philosophy, Because W ittg e n s te in ’ s work f ig u re s  in  bo th  phases, and 

was indeed in  p a r t  re sp o n s ib le  fo r  i n i t i a t i n g  each , most re fe re n ce  

w i l l  be to  h is  work. The word 'a f f in i ty *  i s  used to  in d ic a te  th a t  

b a sic  procedures in  g en e ra l ph ilosophy  f in d  th e i r  c o u n te rp a r ts  in  

le g a l  a n a ly s is .  More lo o se ly , however, i t  i s  here  claim ed th a t  

th e re  i s  a correspondence of methods and a shared  in t e l l e c t u a l  

approach between the  two phases o f g en era l ph ilosophy  and the  two 

p o s i t i v i s t  le g a l  th e o r ie s .

Ihe aim of the ph ilosophy  o f R u sse ll and o f the  T ra c ta tu s  was 

to  use lo g ic a l  a n a ly s is  to  uncover the  form al s t ru c tu re  o f language 

hidden beneath  everyday u sag e .^  Indeed, the  d i s t in c t io n  between 

grammar and lo g ic a l  form i s  p robab ly  R u s s e l l 's  g r e a te s t  achievem ent. 

Ihe s t ru c tu re  thus o b ta ined  was o f a u n if ie d  lo g ic a l  system  which 

had none o f the  f a u l t s  o f everyday usage ( d iv e r s i ty  and vagueness), 

being  d e f in i te  and p re c is e .  Ihe a n a ly s is  re v ea led  in  th e  world 

b a sic  u n i ts  of a common lo g ic a l  type which i t  was the  ro le  o f the  

lo g ic a l  s t ru c tu re  o f language to  re p re se n t o r 'p i c t u r e ' .  These u n i ts  

were dubbed 'o b je c t s '  by W ittg e n s te in  and ' l o g i c a l  atom s' by R u sse ll . 

In  com bination they  b u i l t  up ' f a c t s '  and u l t im a te ly  th e  m a te r ia l  of 

the  world as more f a m il ia r  to  u s . There i s  some doubt, however, of 

the  e x ac t n a tu re  of th e se  components; fo r  R u sse ll , and perhaps W itt

g e n s te in , seemed to  conceive o f them as u l t im a te ly  sense d a ta  and 

th e re fo re  n o t e x te r n a l .  With t h i s  view went the  n o tio n  th a t  the  so le

1. Ihe fo llow ing  o u tl in e  summarizes, w ith  a l l  th e  a t te n d a n t  r i s k s  
of such u n d e rtak in g s , B. R u sse ll , The Philosophy o f  L og ical 
Atomism and L. W ittg e n s te in , T ra c ta tu s  Logico - P h ilo so p h icu s , 
(Key term s are  g iven in  the index to  each book).
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fu n c tio n  of language was d e s c r ip t iv e  in  p ic tu r in g  th ese  atom s.

F u r th e r  im plied  was the  n o tio n  of a language system ; fo r  ev ery th in g  

n o t p ic tu r in g  a t  l e a s t  p o s s ib le  com binations of atoms was excluded. 

There were, th en , K an tian  l im i t s  n o t to  experience  bu t to  what could 

m ean ingfu lly  be s a id .  In  p a r t i c u la r  W ittg e n s te in  took th i s  to  exclude 

m etaphysics, e th ic s ,  r e l ig io n  and u l t im a te ly  h is  own ph ilo sophy .

A ll o f th ese  were o f g re a t  p ro fu n d ity  b u t, because o f the  p ic tu r in g  

o f language, could n o t be s a id . The L og ical P o s i t iv i s t s  took a much
2

h a rsh e r  view, d ism iss in g  w hatever la y  o u ts id e  the  system as nonsense. 

Tnis move accompanied the  e le v a tio n  o f s c ie n c e , o r a c e r ta in  view of 

s c ie n c e , as the paradigm  of a l l  knowledge. Ihe d e s ire d  r e s u l t  was 

achieved  by the  ad o p tio n  of the V e r if ic a t io n  P r in c ip le  which excluded 

a l l  p ro p o s itio n s  th a t  could  n o t conce ivab ly  be v e r i f ie d  from the system. 

Ihe p r in c ip a l ta r g e t  was m etaphysics, which inc luded  most p rev ious 

ph ilo sophy . F in a l ly ,  in  g iv ing  th i s  sk e tc h , i t  should be m entioned 

th a t  th e re  i s  c o n s id e ra b le  doubt as to  how f a r  W ittg e n s te in  would 

su b sc rib e  to  the th eo ry  th a t  the L og ical P o s i t i v i s t s  a t t r ib u te d  to  

him. Put sim ply, th e  l a t t e r  could be d e sc rib ed  as a c ru d e r, more 

co n sc io u s ly  's c i e n t i f i c *  a p p lic a t io n  o f the  fo rm e r 's  work.

K e lse n 's  a n a ly s is  o f law sh ares  m u ta tis  m utandis the  same b asic  

n o tio n s  o f L og ical Atomism. F i r s t ,  K elsen b e lie v e s  th a t  law i s  n o t

2 . This o u tl in e  i s  based on A .J . Ayer, Language, T ruth  and L ogic . 
This i s  n o t th e  most re c e n t e x p o s it io n  o f L og ical P o s itiv ism  
(note A y e r 's  q u a l i f ic a t io n s  in  the  in tro d u c tio n  added in  1946). 
However i t  i s  c i te d  as both contem porary w ith  the fo rm ative  
years  o f the Pure Theory and as being the  most fo r c e fu l  s t a t e 
ment o f the main id e a s . (Note th a t  non-sense ra p id ly  becomes 
n o n sen se .)
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e x c lu s iv e ly  given in  i t s  p re s e n ta tio n  by v a rio u s  le g a l  system s. 

Beneath the  'grammar* o f law th e re  i s  a u n if ie d  lo g ic a l  system which 

can be rev ealed  by a n a ly s is .  Beneath the  d iv e r s i ty  of laws were 

re v ea led  b asic  u n i ts  which a re  c a lle d  'norm s' which have a common 

lo g ic a l  form as a d ir e c t iv e  to  a judge to  app ly  c o e rc io n . ( ' I f  X 

o ccu rs , apply  san c tio n  Y*).^ By com bination and r e la t io n  to  norms 

w ith  the  a d d itio n  o f p a r t i c u la r  m a te r ia l the  normal laws we 

encoun ter a re  b u i l t  up. Also the  same elem ent o f i n t e m a l i t y  i s  

ap p aren t in  the  norm being conceived as addressed  to  a judge and 

th u s , only in d i r e c t ly ,  about th e  world o u ts id e  the  system . U nlike 

lo g ic a l  atoms, norms can be, in  a sense , more in c lu s iv e  than  th e i r  

su rfa ce  c o u n te rp a r ts ;  fo r  example, c o n s t i tu t io n a l  laws a re  con

s id e re d  by K elsen to  be incom plete norms, p r in c ip a l ly  because they
4la ck  a co erc iv e  c h a ra c te r .  More ty p ic a l ly ,  th e re  w i l l  be one o r 

more norms corresponding  to  every  law . A lso , u n lik e  lo g ic a l  atoms 

in  W ittg e n s te in 's  sense o f a f a c t  (a lthough  n o t in  R u s s e l l 's  c o u n te r

p a r t ) ,  norms a re  in te r n a l ly  r e la te d  in  a h ie ra rc h ic a l  fa sh io n  - so
5

th a t  each norm i s  dependent on o th e rs  fo r  i t s  norm ative s ta tu s .  

Indeed , W ittg en s te in  in s is te d  on the  lo g ic a l  independence of each 

' f a c t '  and denied any in te r n a l  r e l a t io n .  However, W ittg e n s te in  came 

to  see th i s  view as m istaken, a more th a t  was to  undermine the  whole 

s t ru c tu re  of the ph ilosophy o f the  ' T r a c t a t u s * I h e  concep t o f a 

system  of norms of a p a r t i c u la r  lo g ic a l  type i s  a lso  used to  exclude

3 . K elsen, The Pure Theory o f Law, s e c tio n s  4, 3^,
4 . K elsen , G eneral Ih eo ry o f Law and S ta te , XI B a , b.

5 . Supra, no te  3 , se c tio n  35.
6 . See e .g . ,  A. Kenny, W ittg e n s te in , c h a p te r  6 c . f .  D. P ears , 

W ittg e n s te in , c h ap te r 5.
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ev e ry th in g  n o t in  conform ity  w ith  th a t  ty p e . Here, j u s t  as L og ical 

Atomism excluded e th ic s  and m etaphysics, so i t s  le g a l  c o u n te rp a r t 

excludes m o ra lity  and n a tu ra l  law. Thus, both lo g ic a l  grammar 

and le g a l  sc ience  a re  d e s c r ip t iv e  and do n o t e v a lu a te  t h e i r  s u b je c t .  

K elsen i s  a lso  in c lin e d  to  t r e a t  n a tu ra l  law as d ism is s iv e ly  as the
7

L og ica l P o s i t iv i s t s  were in c lin e d  to  t r e a t  m etaphysics. Both indeed 

see t h e i r  opponents as e s s e n t ia l ly  belonging  to  th e  p re -h is to ry  of 

t h e i r  s u b je c ts .  In  re s p e c t o f e th ic s ,  a view o f e v a lu a tio n  as 

belonging o u ts id e  the  system i s  in d ic a te d  in  ph ilosophy  and law .

As a lre ad y  in d ic a te d  in  c h ap te r  4, le g a l  sc ien ce  has a t e s t  procedure 

analogous to  the V e r if ic a t io n  P r in c ip le ;  the  Grundnorm, I f  a p u r

p o rted  norm cannot be r e la te d  to  the  Grundnorm i t  i s  held  as in v a lid  

j u s t  as an u n v e r if ia b le  p ro p o s itio n  i s  he ld  as m eaningless (o r a 

p seu d o -p ro p o s itio n ). Although th e re  i s  a c le a r  lo g ic a l  d if f e re n c e  

between the  h ie r a rc h ic a l  r e la t io n s h ip  e s ta b lis h e d  by the  Grundnorm 

and th e  m ethodological s ta tu s  o f the V e r if ic a t io n  P r in c ip le ,  both  

share  a c e r ta in  am biguity . For both seem to  be a b asic  p re su p p o s itio n  

on a p a r w ith  the  t r a d i t io n a l  th e o r ie s  a tta c k e d . Thus, the  V e r if ic a 

t io n  P r in c ip le  i t s e l f  seems to  be a m etaphysica l h y p o th es is , as the 

Grundnorm may be a n a tu ra l  law h y p o th esis  (a view d isp u ted  in  c h ap te r  

11 ). The adoption  o f sc ien ce  as a paradigm , a l ik e  by L og ical P o s i t i 

vism and th e  Pure Theory, has a lre a d y  been mentioned in  c h a p te r  4 . 

F in a l ly ,  th e re  i s  a c e r ta in  am biguity  in  th e  ro le  o f th eo ry . W ittgen

s te in  was in c lin e d  to  see h is  own th eo ry  as f a i l i n g  in  the  s tan d a rd  of 

m eaningfulness founded on language as d e s c r ip t iv e .  K elsen has been

7 . Supra, note 2, chapter 1, *The E lim ination  o f M etaphysics*.
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c o n stru ed , lik e w ise , o f in  e f f e c t  'c re a tin g *  h is  own norms in  o rd er 

to  analyse  law, thus a lso  b reaching  h is  own p r in c ip le s .  That t h i s  

i s  n o t so in  f a c t  should be ap p aren t from the  p reced ing  d isc u ss io n s  

o f K elsen*s work and w i l l  be d e a l t  w ith  again  in  c h a p te rs  10 and 11.

In  c o n tra s t in g  th e  f i r s t  phase o f A n a ly tic a l  Philosophy w ith  

the  second, in e v i ta b ly  d if fe re n c e s  w i l l  be s tre s s e d  more than  con

t i n u i t i e s .  P a r t i c u la r ly  w ith  re fe re n c e  to  W ittg e n s te in  i t  i s  h ig h ly
Q

d isp u ta b le  w hether th e re  a re  c o n t in u i t ie s  o r r a th e r  a sharp  b reak .

As f a r  as le g a l  ph ilosophy  i s  concerned, the  e x te n t of t h i s  c o n tin 

u i ty  should be ap p aren t from the p reced ing  c h a p te rs . Indeed , in  

ju r isp ru d e n c e , the c o n tin u ity  i s  s tre s s e d  by the  u n iv e r s a l ly  accepted  

d e n ^ io n  of 'l e g a l  po sitiv ism *  fo r  both K elsen*s and H a r t 's  th e o r ie s .

The second phase o f A n a ly tic a l Philosophy cannot so r e a d i ly  be 

o u tlin e d  in  a few b a s ic  d o c tr in e s  as in  i t s  f i r s t  phase . In  W itt

g e n s te in 's  case th i s  i s  due to  the  abandonment of the  s e lf -c o n sc io u s  

sy s te m a tiz a tio n  o f th e  e a r ly  ph ilosophy . In  i t s  p lace  th e re  i s  

p iecem eal in v e s t ig a t io n  u t i l i z i n g  v a rio u s  te ch n iq u es , 'rem inders* 

o r d i s t in c t io n s .

The b asic  ta sk  o f philosophy was conceived as removing confusion  

about language, in c lu d in g  the re d u c tiv e  sy s te m a tiz a tio n  o f L og ical 

Atomism, by c a re fu l  in v e s t ig a t io n  and a t te n t io n  to  usage . The aim 

was no lo n g e r p u r s u i t  o f  a lo g ic a l ly  p e r f e c t  language beneath  o rd in a ry  

language b u t, r a th e r ,  to  look a t  i t  in  i t s  s o c ia l  co n tex t and how i t

8 . Supra, note 6 .
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was used. There are a f f in i t i e s  between th is  phase and la te r  p o s i t iv i s t  

jurisprudence - bearing in  mind that law i s  in h eren tly  le s s  complex 

and more system atic than language as a whole. This can be i l lu s t r a te d

by taking some of the cen tra l themes o f the ' P h ilosop h ica l In v estig a -

i9 tt io n s  in  conjunction with Hart s jurisprudence.

I n i t ia l l y  the question 'what i s  law?' i s  not given a ca teg o r ica l 

answer with reference to a supposed common e l e m e n t . I n s t e a d  the 

question  i s  reformulated so th at i t  i s  c lea r  what i s  a c tu a lly  being 

asked - p r in c ip a lly  so that the question can be answered by reference  

to how law operates. In h is  early  a r t ic le  'D e fin it io n  and Theory in  

Jurisprudence' ,  Hart r e je c ts  the older s ty le  o f d e f in it io n  and, th ere

by, what seems a profoundly m etaphysical problem i s  d isso lv ed  in to  a 

complex o f genuine q u estion s. This move can be d ir e c t ly  compared with  

W ittg en ste in 's  d iscu ssion s o f concepts such as time.^^ The general 

approach i s  enshrined in  the slogan 'Don't ask for the meaning, ask 

fo r  the u se ' .

Jurisprudence can draw d ir e c t ly  on l in g u is t ic  philosophy simply

because law i s  expressed in  language. As Hart says, a 'sharpened

awareness of words (can be used) to  sharpen our perception of pheno- 
12mena'. For example, as seen in  chapter 6, the tr a d it io n a l problem 

of whether judges make or apply law i s  reduced, p a r ticu la r ly  in  d is -

9 . This ou tlin e  i s  based on L. W ittgen stein , P h ilosophical In v estig a 
t io n s , (the incidence o f the concepts mentioned can be seen from
the index) .

10. Hart, The Concept o f Law, 5»
11. Referred to ib id . ,  13.
12. I b id .,  14. Here Hart i s  quoting the Oxford 'ordinary language'

philosopher J.L.  A ustin, A Plea fo r  Excuses, 8 .
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cu ss io n  o f ju d ic ia l  d is c r e t io n ,  to  th e  'open te x tu re  o f language 

which allow s no p re c ise  meaning bu t g ives a co re  and a penumbra 

o f meaning. This can be compared to  W ittg e n s te in 's  r e je c t io n  o f 

d e te rm in a te  meanings and h is  emphasis on a p p lic a t io n  o f a word as 

a d e c is io n . One m ight a lso  add th a t ,  j u s t  as th e  id ea  of an a b so lu te  

s tan d a rd  of c e r ta in ty  i s  no lo nger sought, so in  ju d ic ia l  d is c r e t io n  

i n f a l l i b i l i t y  i s  seen as f i n a l i t y  in  term s o f p r a c t ic e .

A c e n tr a l  theme o f the  ' P h ilo so p h ic a l I n v e s t ig a t io n s '  i s  th a t
14of ru le s  in  language usage and a c tio n  in  g e n e ra l. Much o f t h i s

c a r r ie s  over in to  ju risp ru d en ce  where laws a re  conceived o f as r u le s .

They a re  n o t analysed  in to  ru le s  bu t r a th e r  a s s im ila te d  to  them on

the  grounds of s im ila r  u se . W ittg e n s te in  employs the  concept o f

15ru le s  in  r e je c t in g  the  id e a  of meaning as a k ind  o f naming.

Naming canno t, w ithou t a r u le ,  account fo r  what i t  seeks to  e x p la in . 

For p o in tin g  and naming, fo r  example, presuppose a ru le  th a t  th e se  

a re  to  count as p o in tin g  o r naming. The naming model o f meaning i s  

shown to  be m islead in g . S im ila r ly , the  command model of law cannot 

ex p la in  la w 's  n o rm a tiv ity , f o r  i t  too  p resupposes a  r u le ;  th a t  such 

a person  i s  to  be the c o m m a n d e r . T l i e  A u stin ian  n o tio n  o f h a b itu a l  

obedience i s  as u n s a t is fa c to ry  as the  h a b itu a l  a s s o c ia t io n  in  meaning 

th e o ry . Speaking of A u stin , H art says;

The elem ents he u ses  do n o t in c lu d e  th e  n o tio n  o f a 
ru le  o r o f the  ru le  dependent n o tio n  o f what ought 
to  be done; the n o tio n s  of a command and a h a b i t

13 . The ex p ress io n  i s  from F. Waismann, V e r i f i a b i l i t y , 119.

14. See su p ra , no te  9, esp . s s .  208- 3 8 .

15 . See the  e a r ly  s e c tio n s  o f i b i d .
16 . Supra, no te  10, 67- 76 .



300

however in g en io u s ly  combined cannot y ie ld  them 
or tak e  t h e i r  p la c e .17

Furtherm ore, because ru le s  r e ly  fo r  t h e i r  fo rm u la tio n  on words, t h i s ,  

w ith  a p rev ious p o in t about the  'o p en -tex tu re*  of language, a llow s 

H art to  r e j e c t  th e  d e te rm in a ten ess  supposed by the id e a  o f d isco v e rin g  

ru le s  and the  scep tic ism  th a t  says a ru le  o r law i s  what the  judge 

says i t  i s .  (Rules are  n o t p r e d ic t io n s .)

Another theme o f the  ' P h ilo so p h ic a l I n v e s t ig a t lo u S i s  the  r u le -  

based n o tio n  o f Games. W ittg en s te in  re p e a te d ly  ta lk s  o f ' language 

games' which ov erlap  and, taken  to g e th e r , make up language as a whole. 

In  law the  s i tu a t io n  i s  le s s  complex and th i s  a llow s H art to  ta lk  

o f law on the analogy of a s in g le  game. Indeed , j u s t  as W ittg en s te in  

in v en ted  im aginary language games to  show up the  p re su p p o s itio n s  of 

the  ones we have, so H art in v en ts  S c o re r 's  D isc re tio n  to  d is t in g u is h
18the  R e a l is t  view of d is c r e t io n  and th e  a c tu a l  p ra c t ic e  o f i t .

R ela ted  to  games i s  the w ider n o tio n  o f a p ra c t ic e  which i s  the 

s o c ia l  c o n tex t o f games. I t  i s  the  p ra c t ic e  o r convention  which i s  

the  u ltim a te  appeal because a b so lu te s  are  r e je c te d .  So the  p e r s i s t e n t  

q u e s tio n e r  can ask  'does 2 + 2  r e a l ly  = 4 ? '  o r ' i s  'r e d '  r e a l l y  re d ? ' 

b u t can only  be po in ted  to  the  p ra c tic e  which has no u l t e r i o r  j u s t i f i 

c a t io n . S im ila r ly  H art can base the  v a l id i t y  ( j u s t i f i c a t i o n )  o f a 

le g a l  system  on the  p ra c t ic e  o f the  ju d g es . This move has a lre a d y

17 . H a rt, In tro d u c tio n  to  A u stin , Province of Ju risp ru d en ce  Determined 
and the  Uses of Ju risp ru d e n ce , v i .

18 . Supra, n o te  10, 139-141.
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been d iscu ssed  in  the  f i r s t  s e c tio n  o f th i s  c h a p te r .

I t l9W ittg en s te in  r e f e r r e d  to  the  'm o tley  o f language in  re a c t io n

to  h is  e a r l i e r  a ttem p t to  reduce language to  one ty p e . I t  has been 

seen th a t  K elsen argues th a t  th e re  i s  a common type o r elem ent -  the 

norm behind v a r i e t i e s  o f law . H art r e a c ts  a g a in s t  t h i s  a n a ly t ic a l  

re d u c tio n , c laim ing  th a t  's e r io u s  d i s t o r t i o n ' occurs when th i s  i s  

done. H a r t 's  backing fo r  th i s  i s  l i n g u i s t i c ;  th a t  laws a re

20'spoken of as d i f f e r e n t ' ,  in  o th e r  words, an appeal to  usage .

With the abandonment o f a c le a r  system , th e  ex c lu s io n  of o th e r

a re a s  becomes more d i f f i c u l t .  For example, whereas K elsen d is t in g u is h e s

law from m o ra lity  as c o e rc iv e , a to p ic  f u r th e r  examined in  c h a p te r  12,

H a rt can only  in d ic a te  a vague boundary depending on the  's e r io u s n e s s '
21o f s o c ia l  p re s su re . A lso, r a th e r  than  exclud ing  n a tu ra l  law com plete

ly  as K elsen does. H art i s  p repared  to  countenance a minimal n a tu ra l  

law because, as seen e a r l i e r ,  i t  i s  embedded in  our concep tua l fram e

work - p a r t i c u la r ly  in  the  assum ption of a need fo r  s u rv iv a l .  As 

H art p u ts  i t

we a re  committed to  i t  as som ething presupposed by 
the  term s o f the  d is c u s s io n : f o r  our concern i s
w ith  s o c ia l  arrangem ents f o r  con tinued  e x is te n c e , 
n o t w ith  th o se  o f a su ic id e  c lu b .^2

F in a l ly , in  t h i s  b r ie f  su rvey , some m ention needs to  be made of 

the  W ittg e n s te in ia n  n o tio n  of c r i t e r i a  and H a r t 's  r e la te d  concep t of

19 . See the  d isc u ss io n  in  R .J . F o g e lin , W ittg e n s te in , c h ap te r  1 0 .2 .

20. Supra, no te  10, 4 l .

21 . I b id . ,  169.
22. I b i d . ,  88.
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d e f e a s ib i l i t y .

The r e la t io n s h ip  between th e  concepts o f d e f e a s ib i l i t y  and 

c r i t e r i a  i s  examined thorough ly  by Baker in  ' P e f e a s ib i l i ty  and Mean

in g  ' , where n o t on ly  i s  the  g en era l s im i la r i ty  p o in ted  o u t, b u t 

th e  n e c e s s i ty  o f a c o n s t r u c t iv i s t  th eo ry  o f meaning employing the 

W itth e n s te in ia n  c r i t e r i a l  r e la t io n  i s  seen as e s s e n t ia l  to  su p p o rt 

th e  employment o f d e f e a s ib i l i t y  in  law . Here on ly  the s im i la r i ty  

need be p o in ted  o u t.

Baker ex p la in s  H a r t 's  concept o f d e f e a s ib i l i t y  in  term s of the 

n o tio n  o f c o n tra c t .

There i s  a l i s t  o f p o s i t iv e  c o n d itio n s  re q u ire d  
fo r  the  e x is te n c e  of a v a l id  c o n tra c t  . . . Know
ledge of th e se  co n d itio n s  does n o t g ive a f u l l  
u n d erstand ing  of the  concept o f c o n tr a c t .  What i s  
n ecessa ry  in  a d d itio n  i s  knowledge of the  d i s t in c t iv e  
ways in  which the claim  th a t  th e re  i s  a v a lid  con
t r a c t  may be challenged  and th e reb y  reduced or 
d e fe a te d . Such defences in c lu d e  f ra u d u le n t m isrep
re s e n ta t io n ,  d u re ss , lunacy , and in to x ic a t io n .  The 
concept of c o n tra c t  may b e s t  be ex p la in ed  by s e t t in g  
ou t a l i s t  o f co n d itio n s  n ecessa ry  and norm ally  
s u f f ic ie n t  f o r  the e x is te n c e  o f a v a l id  c o n tra c t  
to g e th e r  w ith  'u n le s s ' c la u se s  t h a t  s p e l l  ou t the  
co n d itio n s  under which th i s  e x is te n c e  claim  i s  
d e fe a te d . I t  i s  t h i s  d i s t in c t iv e  f e a tu re  of the  
ex p lan a tio n  o f 'c o n t r a c t '  t h a t  i s  s in g le d  ou t by
the  term " d e f e a s ib le " .^4

About c o n s tru c tiv ism . Baker says i t :

ex p la in s  th e  sense o f a sen tence  by sp ec ify in g  
the  c o n d itio n s  under which we c o r r e c t ly  judge i t

23 . See a lso  G. Baker, C r i t e r i a ,  A New Foundation fo r  Sem antics, 
passim .

24. G. Baker, D e f e a s ib i l i ty  and Meaning, 31.
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to  be tru e  (and those  under which we c o r r e c t ly  
judge i t  to  be f a l s e ) ,  where th ese  co n d itio n s  
must be ones such th a t  we do have an e f f e c t iv e  
method fo r  de term in ing  w hether th ey  ho ld .

I t  i s

a genus of sem antic th e o r ie s  marked o f f  from 
the more f a m il ia r  t ru th -c o n d i t io n s  th eo ry  by 
ta k in g  sense to  be r e la te d  to  ev idence , i . e .  
to  the  co n d itio n s  under which a s ta tem en t can 
be recognized  to  be tru e  o r f a l s e . ^5

From the  fo rego ing  i t  i s  c le a r  th a t  bo th  c o n s tru c tiv ism  and 

d e f e a s ib i l i t y  share a concept of meaning which i s  in  term s o f 

ev id en ce , in  normal c ircum stances (c e t e r i s  p a r ib u s ) and bo th , as 

i t  were, p u t the onus of d isp ro o f  on the  q u e s tio n e r ; fo r  i t  i s  

on ly  by c i t in g  co u n ter evidence th a t  m eaningful doubt can be r a is e d .

In  co n clu sio n , K elsen and H art a re  seen as c o u n te rp a r ts  to  the  

g en e ra l developm ent of A n a ly tic a l Philosophy . C aution , however, has 

to  be ex e rc ise d  in  th i s  view fo r  K elsen sh ares  c e r ta in  id e a s  of the 

l a t e r  phase, fo r  example the r u le - l i k e  n a tu re  of norms (h is  d ep a rtu re  

from L og ical P o s itiv ism  a t  t h i s  p o in t i s  d iscu ssed  in  c h ap te r  12 ). 

Moreover, th i s  need n o t be taken to  deny a c o n tin u ity  in  t h e i r  work. 

Indeed, in  p a r a l l e l  to  philosophy  in  g e n e ra l, i t  m ight be sa id  th a t  

th ey  share  many p re su p p o sitio n s  when c o n tra s te d  w ith  e a r l i e r  views 

and th a t  th ey  re p re se n t a l te r n a t iv e  answers to  the  same q u e s tio n s .

I f  t h i s  i s  so th en , given th a t  a ph ilosophy  can be c h a ra c te r is e d  by 

what i t  sees as the  main problems to  be ad d ressed , t h i s  speaks more 

f o r  an e s s e n t ia l  c o n tin u ity .

25. I b id .,  50-51.
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C hapter 8 P a r t  3 

K elsen, Raz and the  Grundnorm

The work o f Joseph Raz In  r e c e n t  years  has done much to  advance 

the  th eo ry  of le g a l  system s on the  foun d a tio n s  c re a te d  by K elsen .^

Raz could n o t be d esc rib ed  as a fo llo w er o f K elsen , f o r  th i s  would be 

in a c c u ra te  and would do in ju s t i c e  to  h is  own in s ig h ts .  N ev e rth e le ss , 

Raz sh ares  a common concern and a c e r ta in  approach w ith  K elsen such 

th a t  h is  c r i t ic is m  i s  sym pathetic and p e n e tra t in g . A f u l l  d is c u ss io n  

of the  r e l a t iv e  m e rits  o f R az 's  and K elsen*s th e o r ie s  i s  n o t attem pted  

h e re . Many o f R az 's  in s ig h ts ,  indeed , re p re s e n t  n o t sim ply c r i t ic i s m ,  

b u t an a ttem p t to  develop the  foun d a tio n s  l a id  by K elsen . F u r th e r ,

Raz in d ic a te s  c e r ta in  p o in ts  where much rem ains to  be done. F in a l ly ,  

Raz o f f e r s  h is  own in te r p r e ta t io n  o f K e lse n 's  th eo ry , which i s  most 

i l lu m in a tin g . As examples o f th ese  a s s e r t io n s ,  R az 's  'r e c o n s t r u c t io n ' 

o f K e lse n 's  th eo ry  o f norms, h is  id e n t i f i c a t io n  of problem s o f e f f i 

cacy (and the  r e la t io n s h ip  between a p p lic a t io n  and obedience) and h is
2

d isc u ss io n  o f the  s ta tic -d y n am ic  th e o r ie s  may be c i t e d .

Not a l l  R az 's  c r i t ic i s m  succeeds; fo r  example, he c la im s th a t  

K elsen cannot e x p la in  ju d ic ia l  le g i s la t io n ^  b u t, from what i s  s a id  in  

the  d isc u ss io n  o f Dworkin, th i s  seems u n ju s t i f i e d .  R ather i t  i s  e ssen 

t i a l  to  c o n sid e r R az 's  m ajor d isag reem ents w ith  K elsen , th e se  being  a

1. See works c i te d  in  B ib liog raphy , i n f r a ,  e sp . The Concept o f a 
Legal System (1970), The I d e n t i ty  o f Legal Systems (1971) and 
P r a c t ic a l  Reason and Norms (1975)«

2 . These a re  con ta in ed  in  The Concept o f a Legal System, see e sp . 
c h a p te r  VI. 'L egal Systems as Systems of Norms , where Raz 
a ttem p ts  a re c o n s tru c tio n  o f K e lse n 's  th eo ry  o f norms, see a lso  
ib id , c h ap te r  V, 5 .

3 . I b id . ,  67 .
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g e n e ra l view o f K elsen*s norm system  and o f th e  d o c tr in e  o f th e  

Grundnorm in  p a r t i c u la r .

A f te r  a len g th y  d isc u ss io n  o f th e  Pure Theory in  h is  book *The 

Concept o f a Legal System*, Raz r a i s e s  what he c o n s id e rs  to  be th e  

o b je c tio n a b le  f e a tu re s  o f  K e lse n 's  Theory. They a re  t h a t  i t s  norms 

a re :  *(1 ) d ire c te d  on ly  to  o f f i c i a l s ;  (2 ) g ra n tin g  p erm issions and 

on ly  in d i r e c t ly  imposing d u t ie s ;  (3 ) too  complex to  id e n t i f y  and to  

handle and (4) r e p e t i t iv e  in  th a t  la rg e  p a r t s  o f fam ily  law , p ro p e rty  

law , company law , e t c .  a re  p a r t s  o f a g re a t  many laws (o f  a l l  the  

laws o f  c o n tra c t  and a l l  th e  laws o f t o r t s ,  f o r  exam ple).*^ Now such 

c r i t i c i s m  obv iously  resem bles th a t  o f H art d iscu ssed  e lsew here . I t  

should be noted  th a t  such an in te r p r e ta t io n  i s  n o t shown to  be im possi

b le  b u t, r a th e r ,  in  H a r t 's  te rm s, to  be a  'd i s to r t io n * .  To adopt 

H a r t 's  ph rases  e lsew here, t h i s  i s  an in v i ta t io n  and canno t be d isp roved  

b u t on ly  d e c lin e d . On the  o th e r  hand. H a rt a lso  p rov ides an in v i ta t io n  

which may s im ila r ly  be d e c lin e d . Which one i s  accep ted  r a th e r  depends 

on what i s  re q u ire d  from an a n a ly s is .  This w i l l  be taken  up in  the
5

co n c lu s io n . S u ffic e  to  say  h e re  t h a t  K elsen i s  a ttem p tin g  to  show 

r e la t io n s h ip s  w ith in  law which may n o t be im m ediately  ap p aren t (th e  

e n te r p r is e  o f a n a ly s is ) .  Given th i s  aim, i t  would n o t be a  v a l id  

c r i t i c i s m  to  say  th a t  th e se  co n c lu s io n s  run  co u n te r to  'common s e n s e ',

R az 's  c r i t ic i s m  of th e  Grundnorm c o n s t i tu te s  h is  most fundam ental 

d isag reem ent w ith  the  Pure Theory and le a d s  him in  ' The Concept o f  a

4 . I b id . ,  120.
5 . See a lso  th i s  c h a p te r , p a r t  2 , su p ra .
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Legal System* to prefer a theory based on 'v a l id i ty  c h a in s '. I n i 

t i a l l y ,  such an a ltern a tiv e  an a lysis  r e ta in s  basic elem ents o f K elsen 's  

theory because 'v a lid ity  chains' are the r e la t io n s  between the norms 

of a le g a l system. Raz in d ica te s  that the two basic aims o f the 

Pure Theory > explain ing the u n ity  and id e n t ity  o f le g a l system s,can  

be accomplished by means of v a lid ity  chains and so the Grundnorm i s  

a superfluous con stru ct. (These, along w ith a th ird aim o f exp la in 

ing  the norm ativity of law, haw already been mentioned in  connection  

w ith H art.) However, in  a more recent a r t ic le ,  'K elsen 's Theory o f  

the Basic Norm' ,  the a ltern a tiv e  i s  dropped, for  i t  may be th at i t

too would be vulnerable to the same c r it ic ism s .

Speaking o f the aim of exp la in ing the u n ity  and id e n t ity  of 

le g a l  system s, Raz s ta te s  K elsen 's theory 'depends on . . . two 

axioms . . .  I t  i s  not d i f f i c u l t  to see th at both axioms must be 

r e je c te d '. This would r e s u lt ,  Raz cla im s, in  the fa ilu r e  of K elsen 's  

theory. Raz's two arguments which seek to show t h is ,  w i l l  be d e a lt

w ith in d iv id u a lly  and can be given by f u l l  quotation:

The f i r s t  axiom a sse r ts  th at a l l  the laws belong
ing to one chain of v a lid ity  are part of one and the 
same le g a l system. I f  th is  axiom were co rrect, cer 
ta in  ways o f p ea cefu lly  granting independence to new 
s ta te s  would become im p ossib le. Suppose th a t country 
A had a colony B, and th a t both cou n tries were governed 
by the same le g a l system. Suppose fu rther th at A has 
granted Independence to B by a law conferring ex c lu siv e  
and unlim ited le g is la t iv e  powers over B to a rep resen t
a tiv e  assembly e lec ted  by the inh ab itants of B. F in a lly , 
l e t  i t  be assumed th at th is  rep resen tative  assembly has 
adopted a c o n stitu tio n  which i s  gen era lly  recognized  
by the inh ab itants o f B, and according to which e le c t 
ions were held and further laws were made. The govern
ment, courts and the population o f B regard them selves 
as an independent s ta te  w ith an independent le g a l system.
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They a re  recognized  by a l l  o th e r  n a tio n s  in c lu d in g  
A. The c o u rts  of A reg a rd  the  c o n s t i tu t io n  and laws 
of B as a sep a ra te  le g a l  system d i s t i n c t  from th e i r  
own. D esp ite  a l l  th e se  f a c t s ,  i t  fo llow s from 
K e lse n 's  f i r s t  axiom th a t  the  c o n s t i tu t io n  and laws 
of B a re  p a r t  o f th e  le g a l  system of A. For B 's  
c o n s t i tu t io n  and co n sequen tly  a l l  the  laws made on 
i t s  b a s is  were a u th o rized  by the  in d ep endence-g ran t
ing  law of A and consequen tly  belong to  th e  same chain  
o f v a l id i ty  and to  the  same s y s t e m . o

1. There a re  two arguments a g a in s t  t h i s  view. F i r s t ,  th e re  a re  

good grounds fo r  doubting  the  views o f c o u r ts ,  e t c . ,  in  A and B as 

being f u l l y  a c c u ra te . When t r a c in g  back the  v a l id i t y  o f laws in  B 

we would a r r iv e  a t  the  c o n s t i tu t io n .  I f  i t  i s  asked why th i s  c o n s t i 

tu t io n  i s  v a lid ,  the  reason  l i e s  in  i t s  d e le g a tio n  from the  le g a l  

system o f A (th e  h i s to r i c a l l y  f i r s t  c o n s t i t u t i o n ') .  For p r a c t ic a l  

purposes th e re  i s  l i t t l e  doubt t h a t  p resupposing  the  Grundnorm o f 

b ' s  c o n s t i tu t io n  would s u f f ic e .  Problems would only  occur i f  A 

a ttem pted  to  r e a s s e r t  c o n tro l  o f B, th i s  would e i th e r  confirm  b ' s  

s ta tu s  as a colony o r would show B as independen t. The outcome 

would be a m a tte r  of e f fe c t iv e n e s s  on which v a l id i ty  w il l  u l t im a te ly  

depend.

Secondly, we a re  le d  to  in te r n a t io n a l  law , fo r  on R az 's  p o in t ,  i t  

becomes im possib le  to  ex p la in  how one v a lid  le g a l  system can recogn ize  

an o th er as v a l id .  K e lse n 's  answer i s  th a t  each system can see o th e r  

system s o f independent s t a t e s  as  d e leg a te d  from i t s  own w ith in  t h e i r  

own a re a  of ju r i s d ic t io n .  In  t h i s  sen se , 'independence ' i s  a r e l a t iv e  

term . Given K e lse n 's  theo ry  (expounded in  c h ap te r  9),  i t  i s  p o ss ib le

6 . J . Raz, K elsen 's Theory o f the Basic Norm, 98.
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to  ex p la in  how o th e r s ta t e s  can be seen as independen t, y e t a lso  to  

reco g n ize  the v a l id i ty  of t h e i r  le g a l  system s. The m istake l i e s  in  

see in g  th ese  as m utually  ex c lu s iv e  o r to  d is re g a rd  the  problem of 

how o th e r  systems have le g a l  v a l id i t y .  In  the  absence of an 

a l t e r n a t iv e  th eo ry , K e lse n 's  seems a c c e p ta b le , Raz concludes 

th a t  K elsen would c o n sid e r the  views o f th e  c o u r ts  and p o p u la tio n  

o f B as i r r e le v a n t ,  bu t i t  i s  p o ss ib le  to  re p re s e n t  t h e i r  view in  

term s commensurate w ith  the Pure Theory. Raz co n tin u es :

But the  a t t i t u d e  of the  p o p u la tio n  and th e  c o u rts  
i s  of the u tm ost im portance in  d ec id in g  the id e n t i ty  
and u n ity  o f a le g a l  system in  th e  sense in  which 
th i s  concept i s  commonly u se d .7

One m ight add 'u sed  by H a r t ',  bu t i t  i s  n o t c le a r  how th i s  would 

answer the problem of v a l id i ty  o f o th e r independent system s.

The second axiom on which h is  th eo ry  o f the id e n t i ty  
and u n ity  o f the  le g a l  system depends says th a t  a l l  
the  laws of one system belong to  one ch a in  o f v a l id i t y .  
When d is c u ss in g  th i s  axiom we saw th a t  K elsen adm its, 
a t  l e a s t  by im p lic a tio n , th a t  d is re g a rd in g  the b asic  
norm, a l l  the  p o s i t iv e  laws o f a system may belong to  
more than  one v a l id i t y  ch a in . Some may owe t h e i r  
v a l id i ty  to  a custom ary c o n s t i tu t io n  w hile  o th e rs  
d e riv e  t h e i r  v a l id i ty  from an enacted  c o n s t i tu t io n .
I t  i s  only  the  b a sic  norm th a t  u n i t s  them in  such a 
case in  one chain  of v a l id i ty  by a u th o r iz in g  both  
c o n s t i tu t io n s .

A le g a l ly  minded ob serv er coming to  such a co un try  
and wondering w hether the  enacted  and th e  custom ary 
c o n s t i tu t io n s  belong to  the  same le g a l  system w i l l  be 
re fe r re d  by a K e lse n ite  to  the  b a sic  norm. I t  a l l  
depends, he w il l  be to ld ,  w hether o r n o t th e re  i s  one 
b asic  norm a u th o riz in g  bo th  c o n s t i tu t io n s  or w hether 
each c o n s t i tu t io n  i s  au th o rized  by a d i f f e r e n t  b asic  
norm. Being to ld  in  answer to  f u r th e r  q u e s tio n s  th a t

7 . I b id . ,  K elsen in d i r e c t ly  accounts fo r  th i s  by means o f c o n s id e r
ing  e f f ic a c y .
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th a t  to  know the  c o n ten t of th e  b a sic  norm he should 
fin d  ou t "the f a c ts  through which an o rd e r i s  c re a te d  
and a p p lie d " , fo r  they  determ ine i t ,  he may very  w ell 
be d riv en  to  d e sp a ir . I t  seems th a t  he can only  id e n t i f y  
the le g a l  system w ith  the h e lp  o f the  b a s ic  norm whereas 
the  b asic  norm can be id e n t i f ie d  only  a f t e r  the  id e n t i ty  
o f the  le g a l  system has been e s ta b l is h e d . Even i f  our 
d i l ig e n t  observer succeeds in  e s ta b l is h in g  th a t  a t  l e a s t  
two s e ts  o f norms a re  e f f e c t iv e  in  the  s o c ie ty , one, a 
s e t  o f custom ary norms, the  o th e r , o f enacted  norms, 
th e re  w il l  be n o th in g  a K e lse n ite  can say  to  he lp  him 
decide w hether o r n o t they  form one system  o r two.
There i s  n o th in g  in  the  th eo ry  to  p rev en t two le g a l  
system s from apply ing  to  the  same t e r r i t o r y .  E very th ing  
depends on the  a b i l i t y  to  id e n t i f y  the  b asic  norm, bu t 
i t  cannot be id e n t i f ie d  b e fo re  th e  id e n t i ty  o f the  le g a l  
system i s  known. T h ere fo re , the  b a s ic  norm cannot so lve  
the  problem of id e n t i ty  and u n i ty  o f le g a l  system s, and 
K elsen has no o th e r  s o lu t io n . 8

The main p o in t o f the c r i t i c i s m  i s  'E v e ry th in g  depends on the  

a b i l i t y  to  id e n t i f y  the b asic  norm, b u t i t  cannot be id e n t i f i e d  

b e fo re  the  id e n t i ty  o f the  le g a l  system i s  known.' The answer i s  

sim ply th a t  th ese  p ro cesses  o f id e n t i f i c a t io n  a re  n o t m utually  

e x c lu s iv e . I t  would be q u ite  wrong to  assume th a t  the  Grundnorm i s  

the  so le  c r i t e r io n  of id e n t i ty  even in  te n ta t iv e  in s ta n c e s . Indeed , 

we may assume th a t  the c o n s t i tu t io n  w i l l  g ive  a c le a r  core o f laws
9

which can then  be de fin ed  and added to  u s in g  th e  Grundnorm. C le a r ly  

the  Grundnorm i s  the  u ltim a te  c r i t e r io n  bu t t h i s  d o e s n 't  ru le  o u t 

u s in g  o th e r  c r i t e r i a  s u b je c t to  l a t e r  co n firm a tio n . The s u b s id ia ry  

p o in t ,  'There i s  n o th ing  in  the  th e o ry  to  p re v e n t two le g a l  system s 

from app ly ing  to  th e  same t e r r i t o r y '  can be accep ted , b u t one m ight 

q u a l i fy  t h i s  as being a p a th o lo g ic a l s t a t e .  G en era lly , u s in g  th e  t e s t  

o f what i s  e f f ic a c io u s  i t  may be p o ss ib le  to  id e n t i f y  two le g a l  system s.

8 . I b id . ,  99.
9 . Something l ik e  th i s  i s  m entioned by Raz h im se lf in  The I d e n t i ty  

o f Legal Systems, 797»



310

Were th ese  to  prove c o n tra d ic to ry  and to  p rovide no means of 

d e ro g a tio n  o r r e s o lu t io n  o f such c o n f l ic t s  then  the  le g a l  s c i e n t i s t  

would have no opty ion  bu t to  id e n t i f y  two le g a l  system s. However, 

u n le s s  th ese  c o n f l ic t s  a re  s e t t l e d ,  i t  must be assumed th a t  e i th e r  

one p a r t i a l  system d e le g a te s  an o th er o r t h a t  they  a re  m utually  

d e leg a te d  by a th i r d  norm or p a r t i a l  system (by analogy w ith  K e lse n 's  

d is c u s s io n  o f in te rn a t io n a l  law ). True, K elsen makes th e  u n ity  of 

th e  system  a m ethodological p o in t, b u t th i s  i s  n o t confused w ith  an 

in s is te n c e  th a t  th e re  can on ly  be one system , (a lthough  p r a c t i c a l ly  

t h i s  i s  to  be expected) fo r  each given  t e r r i t o r y .

I f  th e se  o b se rv a tio n s  on R az 's  c r i t ic i s m  a re  accep ted , then  

f a i l i n g  fu r th e r  c r i t ic i s m ,  K elsen i s  j u s t i f i e d  in  look ing  to  the  

Grundnorm to  so lve the  problems of u n i ty  and id e n t i ty  o f a le g a l  

system . In  any case , one m ight su sp ec t th a t  th e  examples a t  the  

base of the  p re fe rre d  c r i t ic i s m  are  both u n ty p ic a l o f the  main con

c e rn s  o f a le g a l  system . Were they  accep ted , and th e re  i s  no reaso n  

to  do t h i s ,  they  would s t i l l  be o f l i t t l e  consequence in  normal 

c ircu m stan ces .
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P reface  to  c h a p te rs  9 to  12

In  the  rem aining ch ap te rs  o f t h i s  th e s i s ,  c e r ta in  s p e c if ic  

problems o f the Pure Theory a re  examined in  d e t a i l .  In  c h ap te r  9 the 

problem of in te rn a t io n a l  law as seen by the  Pure Theory i s  d e a l t  w ith . 

This m e rits  a t te n t io n  n o t only  as form ing an im p o rtan t p a r t  o f any 

f u l l  le g a l  th eo ry  b u t a lso  on account o f the  o r ig i n a l i t y  o f K e lse n 's  

approach . C hapter 10 d e a ls  w ith  the use o f the  Pure Theory by c o u r ts .  

In  p a r t i c u la r  th e  Rhodesian C o n s ti tu t io n a l  Cases a re  examined fo r  the 

l i g h t  they  shed on the  p r a c t ic a l  a p p lic a t io n  of K e lse n 's  work.

C hapter 11 d e a ls  w ith  the  problem of how f a r  norms can be sa id  to  have 

the  lo g ic a l  c h a r a c te r i s t i c s  of o rd in a ry  p ro p o s it io n s . This i s  of 

s p e c if ic  concern because th i s  i s  one o f the few to p ic s  on which 

K elsen changed h is  basic  th eo ry . Tie reaso n s and consequences of 

t h i s  change a re  th e re fo re  examined in  d e t a i l .  F in a l ly ,  c h a p te r  12 

goes beyond law and looks a t  K e lse n 's  th eo ry  o f m o ra lity  as a f u r th e r  

example o f a norm system . T iere  i t  w i l l  be suggested  th a t  K elsen 

cannot p rov ide an adequate account o f m o ra lity .
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C hapter 9 

The Pure Theory o f I n te rn a t io n a l  Law

P ollock  claim ed th a t ,  *One good t e s t  o f the  worth o f id e as  and

th e o r ie s  in  g en e ra l ju risp ru d en ce  i s  t h e i r  a p p lic a t io n  to  in te r n a t io n a l

la w '.^  In  th i s  re s p e c t ,  ü ie  Pure Theory should a lso  be te s te d .  More

so , as in te rn a t io n a l  law has been c lo s e ly  a l l i e d  to  n a tu ra l  law , i t

i s  im p o rtan t to  see i f  a p o s i t i v i s t  th e o ry  can be c o n s tru c te d .

F in a l ly ,  in  th i s  sphere as e lsew here, K e lse n 's  work may seem v u ln e r-
2a b le , a  p o in t p a r t i c u la r ly  p ressed  by L au te rp ach t,

In te rn a t io n a l  r e la t io n s  have long been the s u b je c t of le g a l ,  as 

w e ll as p o l i t i c a l  s c ru t in y . For le g a l  th eo ry  the  s ta tu s  of i n t e r 

n a t io n a l  law as law, has been a major to p ic  o f s p e c u la tio n . A ustin  

r e f e r r e d  to  i t  as 'p o s i t iv e  m o r a l i ty ',^  th e reb y  denying i t s  s ta tu s  

as law, because i t s  ru le s  were n o t l a id  down by a d e te rm in a te  person  

o r body having the  c h a r a c te r i s t i c s  o f a so v ere ig n . H olland claim ed 

th a t  in te r n a t io n a l  law could be law 'o n ly  by c o u r te s y '.^  Such views 

of the s ta tu s  o f in te r n a t io n a l  law have r e a d i ly  gone hand in  hand w ith  

th e  d o c tr in e  o f the  so v e re ig n ty  of the  s t a t e .  As such, so v e re ig n ty  

has occupied a c e n tr a l  p lace  in  le g a l  th o u g h t, as w ell as in  p o l i t i c a l  

id eo lo g y . Hence A u s t in 's  d e f in i t io n  o f law as the  commands o f a 

sov ere ig n  could h a rd ly  in c lu d e  in te r n a t io n a l  law w ith in  h is  d e f in i t io n .  

In  view o f th i s  w idely  shared  view i t  i s  o f some s ig n if ic a n c e  when one

1 . P. P o llo ck , E ssays in  Ju risp ru d e n ce  and E th ic s , 30.
2 . H. L au te rp ach t, K e lse n 's  Pure Science o f Law, 134.

3 . A u stin , Province of Ju risp ru d en ce  D eterm ined, I 76- 7 .
4 . T.E. H olland , Ju r isp ru d e n c e , 133 .
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of the  g r e a te s t  le g a l  th e o r i s t s  o f modem tim es, who sh a res  A u s t in 's  

p o s i t i v i s t  o u tlook , a r r iv e s  a t  a com pletely  o p p osite  co n c lu s io n .

K elsen devoted a g re a t d ea l o f a t te n t io n  to  in te r n a t io n a l  law
5

throughout h is  l i f e .  H is work in  in te r n a t io n a l  law i s  inform ed by 

a c e n tr a l  argument - th a t  in te r n a t io n a l  law i s  law in  the  tru e  sen se . 

This accompanied a f u r th e r  argument which d en ies  the n e c e s s i ty  o f 

the  d o c tr in e  of so v e re ig n ty  in  in te r p r e t in g  law. In  consequence, 

K elsen re je c te d  so v ere ig n ty  as being a m ainly id e o lo g ic a l concept of 

l i t t l e  le g a l  consequence.

In  d isc u ss in g  in te rn a t io n a l  law i t  i s  g e n e ra lly  im p l ic i t ly  

assumed th a t  n a t io n a l  law i s  the  paradigm o f tru e  law. From th i s  

assum ption unfavourab le  com parisons w ith  in te r n a t io n a l  law fo llow  

which p o r tra y  the l a t t e r  as f a l l i n g  f a r  s h o r t  o f the form er. These 

com parisons, as H.L.A. H art^ p o in ts  o u t, a re  o f two basic  ty p e s . 

F i r s t l y ,  c o n tin g e n tly , in te r n a t io n a l  law i s  seen as d e f ic ie n t  in  

the  s ta tu s  o f i t s  r u le s ,  c h ie f ly  because o f t h e i r  non -coerc ive  

n a tu re . Secondly, e s s e n t ia l ly ,  s t a t e s ,  in  c o n tr a s t  to  the  in d iv id u a ls  

s u b je c t to  n a tio n a l  law, a re  seen as in cap ab le  by d e f in i t io n  o r by 

n a tu re , of being su b je c t  to  any o th e r le g a l  o rd e r than  t h e i r  own. 

K e lse n 's  defence o f the  le g a l  s ta tu s  o f in te r n a t io n a l  law w il l  be 

considered  in  re s p e c t to  th ese  two c r i t i c a l  approaches.

5. The main sources a re  G eneral Theory o f Law and S ta te , p a r t  2,
Pure Theory of Law, V II, P r in c ip le s  o f In te rn a t io n a l  Law and 
numerous a r t i c l e s ,  e . g .  I n te r n a t io n a l  Peace - By C ourt o r Govern
ment, R ecognition  in  I n te rn a t io n a l  Law, Compulsory A d ju d ica tio n  
in  In te rn a t io n a l  D isp u tes , Peace Through Law, The P r in c ip le  of 
Sovereign E q u a lity  of S ta te s  as a B asis f o r  In te rn a t io n a l  Organs 
i z a t io n . The S tra te g y  of Peace.

6 . H a rt, The Concept o f Law, 211.
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In te rn a t io n a l  law i s  law in  the tru e  sense .

K elsen, as seen in  e a r l i e r  c h a p te rs , d e f in e s  law as a co erc iv e  

o rd er of norms which a re  arranged in  a h ie ra rc h ic a l  s t ru c tu re  so 

th a t  the v a l id i ty  o f a lower norm i s  always de riv ed  from a h ig h e r 

norm, never from f a c t s .  This ho lds to  the  p o s i t i v i s t  p r in c ip le  

th a t  norms or v a lues a re  never in fe r r e d  from f a c t s .  U ltim a te ly  the 

system cu lm inates in  a source of v a l id i ty  a t  the  top  o f the  h ie ra rc h y .

This source, u n lik e  A u stin , K elsen b e lie v e s  i s  n o t a so v ere ig n , bu t 

r a th e r  the Grundnorm, whose v a l id i ty  must be presupposed in  le g a l  

in te r p r e ta t io n .  This has the advantage of e lim in a tin g  the  d i f f i 

c u l t i e s  c re a te d  by the A u stin ian  sovereign  and the a s s im ila t io n  of 

laws to  commands. Not th e  l e a s t  o f th ese  d i f f i c u l t i e s  i s  th a t  o f 

a c tu a l ly  lo c a t in g  the  sovereign  in  a l l  bu t the  most s tra ig h tfo rw a rd  

o f c a se s . Once the  concept o f so v e re ig n ty  i s  abandoned, the absence 

o f an in te rn a t io n a l  sovereign  no lo n g e r proves an insurm ountable 

b a r r ie r  to  the  le g a l  s ta tu s  o f in te r n a t io n a l  law.

D esp ite  the  abandonment o f so v e re ig n ty  as a le g a l  concep t, th i s  

n o t  only le av es  the  id e o lo g ic a l th eo ry  o f so v e re ig n ty  untouched, bu t 

does no th in g  to  answer s e v e ra l basic  o b je c tio n s  to  the  le g a l  s ta tu s  of 

in te r n a t io n a l  law . The ideo logy  o f so v e re ig n ty  w i l l  be co n sid ered  below, 

so i t  i s  to  the  more immediate b asic  o b je c tio n s  th a t  we must now tu rn .

Once again  assuming n a tio n a l law as the  paradigm of tru e  law, th re e  

m ajor d e f ic ie n c ie s  p re se n t them selves. F i r s t l y ,  th e re  i s  no in te r n a t io n a l  

l e g i s la tu r e  and th e re fo re  no in s t i t u t i o n  to  c re a te  in te r n a t io n a l  law.
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Secondly, th e re  i s  no in te r n a t io n a l  ju d ic ia ry  which has acknowledged 

le g a l  competence in  a l l  m a tte rs . T h ird ly , th e re  i s  no in te r n a t io n a l  

ex ecu tiv e  and, in  p a r t i c u la r ,  no 'p o l ic e  f o r c e ',  ex cep t in  r a r e ,  

l im ite d  occasions when the U nited N ations has c re a te d  a peace-keeping
7

fo rce  drawn from member s t a t e s .  G en era liz in g  from th ese  p o in ts ,  i t  

i s  obvious th a t  we encoun ter no in s t i t u t i o n s  comparable to  those  of 

n a t io n a l  law. Such i n s t i t u t i o n s  as th e re  a re  of in te r n a t io n a l  law 

a re  o f only  l im ite d  a u th o r i ty .  More s e r io u s ly , n o t only  i s  th e re  a 

lack  of c e n t r a l i z a t io n  in  th e  absence of i n s t i t u t i o n s ,  bu t a lso  th e re  

i s  no c e n tra l iz e d  c o e rc io n . For H art t h i s  l a t t e r  o b je c tio n  i s  more 

ap p aren t than r e a l ,  f o r  by H a r t 's  d e f in i t io n  of law, co erc io n  i s  n o t 

an in d isp en sab le  d e f in in g  c h a r a c te r i s t i c .  Moreover, H art p o in ts  ou t 

t h a t  in d iv id u a ls  and s ta t e s  a re  so d i f f e r e n t  as le g a l  su b je c ts  th a t  

th e  d ir e  consequences of an absence of c e n tr a l iz e d  co erc io n  from 

n a tio n a l  law a re  n o t so ev id en t in  in te r n a t io n a l  r e la t io n s  where peace 

i s  n o t im m ediately excluded .^  C e n tra liz e d  co erc io n  i s  th e re fo re  n e i th e r  

d é f in i t io n a l ly  o r p r a c t i c a l ly  e s s e n t ia l  to  in te r n a t io n a l  law, accord ing  

to  H a rt. This approach i s  n o t a v a ila b le  to  K elsen who d e fin e s  law as 

e s s e n t i a l ly  c o e rc iv e . This p re se n ts  a s e r io u s  problem fo r  K elsen 

because he b e lie v e s  th a t  w ithou t a co erc iv e  san c tio n  being a tta ch e d  to  

behaviour i t  cannot be considered  as a d e l i c t  (o r le g a l  w rong). Hence, 

because law alone d e fin e s  what i s  crim e, i f  th e re  i s  no law (as a 

co erc iv e  o rder) th e re  can be no crim e, b u t only  moral wrong. Such a 

view would n o t d i f f e r  e s s e n t ia l ly  from th a t  of A u stin .

7 . In  g en e ra l th ese  tend  to  be n o n -co e rc iv e . The Korean War a c tio n  
i s  a n o ta b le  ex cep tio n . The U.N. i s  v u ln e rab le  in  re ly in g  on 
member s t a t e s  to  prov ide a peace-keep ing  fo rc e .

8 . Supra, no te  6 , 2 l4 .
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To understand  K e lse n 's  re p ly  to  the basic  o b je c tio n s  concern ing  

the  lack  of c e n tr a l iz e d  i n s t i t u t i o n s  and of co erc iv e  r u le s ,  i t  i s  

e s s e n t ia l  to  see h is  r e je c t io n  o f t h e i r  u n d e rly in g  assum ption. This 

i s  th e  assum ption of n a tio n a l law as a paradigm . T his, in  tu rn , 

re p re se n ts  le g a l  system s as s t a t i c ,  whereas in  f a c t  th ey  a re  c o n s ta n tly  

ev o lv in g . K elsen argues th a t  in te r n a t io n a l  law i s  a t  a le v e l  of 

developm ent from which n a tio n a l  law has long d e p a r ted . In  th i s  

re s p e c t  i t  sh a res  the  basic  c h a r a c te r i s t i c s  o f p r im itiv e  le g a l  

o rd e rs  encountered in  c e r ta in  t r i b a l  s o c ie t ie s .^  Between p r im itiv e  

law and the  law of the modern s ta t e  th e re  a re  no d if fe re n c e s  of 

k in d , bu t only o f degree of c e n t r a l i z a t io n .  Whereas developed le g a l  

system s a re  marked by a h igh  degree o f c e n t r a l i z a t io n ,  p r im itiv e  law 

i s  ex trem ely  d e c e n tra liz e d . The developm ent o f a le g a l  system i s  

p re c is e ly  th a t  of in c re a s in g  c e n t r a l i z a t io n .  T h is, K elsen th in k s , 

i s  n o t only  h i s t o r i c a l l y  borne o u t, b u t i s  alm ost in e v i ta b le ,  given 

the  demands on a le g a l  system and th e  problems th a t  i t  has to  so lv e .

How can in te r n a t io n a l  law be in te rp re te d  as a p r im itiv e  le g a l  

s y s t e m ? T h i s  becomes c le a r  i f  the  'd e f i c i e n c ie s ' m entioned above 

a re  co n sid ered , fo r  i t  w i l l  be seen th a t  th ey  a re  shared by both  

system s. Furtherm ore, i t  w i l l  be seen th a t  th e se  are  on ly  d e f ic ie n c ie s  

from a narrow in te r p r e ta t io n  of n a t io n a l  law .

9 « . This i s  to  be d is tin g u ish e d  from P o llo ck , F i r s t  Book of J u r i s 
prudence, 14, who claim s a resem blance to  ' those  customs and 
observances in  an im p e rfe c tly  o rgan ized  s o c ie ty  which have n o t 
f u l l y  acqu ired  the c h a ra c te r  o f law b u t a re  on the way to  becom* 
ing  la w '. (My em phasis).

10. H a rt, supra , no te  6 , 222, p o in ts  o u t th a t  th e  s im i la r i ty  i s  one 
o f form.
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A lthough in te r n a t io n a l  law has no l e g i s l a tu r e ,  i t  does have a 

source o f law which i s  h ig h ly  d e c e n tra l iz e d , T i is  source i s  custom . 

Custom may seem to  be a very  inadequate  source o f law . As Hearn 

p u ts  i t

Law cannot be p re d ic a te d  o f mere customs which 
a re  n o t even tru e  commands much le s s  th e  commands 
o f  any com petent S ta t e .H

However, i t  i s  im portan t n o t to  p re judge th e  is su e  by tak in g  enacted

law as a model. Although in  developed le g a l  system s custom i s  only
12a re s id u a l  source o f law, t h i s  should n o t b lin d  us to  i t s  le g a l

s ta tu s  when i t  i s  the  so le  so u rce . D esp ite  t h i s ,  th e re  must be

co n sid e rab le  doubt th a t  custom can prov ide  s u f f i c i e n t  law . K elsen 

answers t h i s  w ith  the p r in c ip le  th a t  what i s  n o t fo rb id d en  by law i s  

p e rm itte d . In  th i s  sense th e re  a re  no 'g a p s ' in  in te r n a t io n a l  law , 

which i s  th u s  p e rv asiv e  and o f u n r e s t r ic te d  v a l i d i t y .  This i s  n o t 

to  say th a t  custom i s  o therw ise  s a t i s f a c to r y  as a source o f law .

Indeed, th e  b asic  problem i s  the  in d e te rm in a ten ess  o f custom . What 

i s  custom ary? How uniform  has i t  to  be? How long  must i t  be e s ta b 

lish ed ?  Which a c ts  a re  r e le v a n t  in  c re a t in g  custom , r a th e r  than  being 

m erely u s u a l ly  expedient? Are words o r a c ts  o r bo th  c re a t iv e  o f custom? 

How g en e ra l must i t s  adop tion  be? The fundam ental problem becomes one 

of who i s  to  decide  what custom i s .  C le a r ly  a le g a l  system  i s  in  a 

p re c a rio u s  s t a t e  when everyone, in  p r in c ip le ,  can decide  fo r  them selves 

what th e  law 1s t  Thus, even a lthough  custom may be seen as o b lig a to ry ,

11. W.E. He a m . The Theory o f Legal D u ties  and R ig h ts , 40.

12. In  t h i s  sense they  a re  th e  source on ly  in  th e  sense o f h i s t o r i c a l
o r ig in ,  t h e i r  source o f v a l id i t y  i s  u l t im a te ly  th e  Grundnorm of 
the  le g a l  o rd e r . In  custom source as o r ig in  and as v a l id i ty  i s  
u n ite d .

13 . I t  i s  e s s e n t ia l  th a t  custom i s  seen as b ind ing  r a th e r  than  j u s t  
being  ex p ed ien t in  normal c ircu m stan ces .
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u n le s s  th e re  i s  an o b je c tiv e  c r i t e r io n ,  e f f e c t iv e ly  i t  w il l  f a i l  to  

c re a te  o b lig a tio n s  a t  a l l .  This i s  e s p e c ia l ly  so where group s o l id 

a r i t y  i s  lack in g  and s e l f  i n t e r e s t  i s  ram pant, as may be the  case  in  

in te r n a t io n a l  r e l a t io n s .  An a d d it io n a l  d i f f i c u l t y  i s  encountered  in

a p e rio d  o f ra p id  change when a l l  the  u su a l problem s become more 
14p re s s in g . Because o f th ese  d i f f i c u l t i e s ,  a c e n tr a l iz e d  means o f 

a d ju d ic a tio n  becomes e s s e n t i a l .

The f i r s t  s te p  in  le g a l  developm ent, K elsen b e lie v e s , i s  the

e s ta b lish m e n t of some form of ju d ic ia r y  and th a t  t h i s  p recedes the

e s ta b lish m e n t of an e x ec u tiv e . Such a ju d ic ia ry  so lv es  the  b asic

q u e s tio n  of the d e f in i t io n  of custom by p ro v id in g  an a u th o r i ta t iv e

ru l in g  in  each ca se . Moreover, because, acco rd ing  to  K elsen , the

d e c is io n  of c o u rts  in  in d iv id u a l c a se s , c re a te s  law , t h i s ,  by

15m o d if ica tio n  o f custom, c re a te s  new law . K elsen sees in te r n a t io n a l  

law as being on the th re sh o ld  o f th i s  s ta g e . V arious a ttem p ts  have 

been made to  e s ta b l is h  an in te r n a t io n a l  i n s t i t u t i o n  of a r b i t r a t io n  

in c lu d in g  the  p re se n t In te rn a t io n a l  C ourt o f  J u s t i c e . T h e  e s s e n t ia l  

weakness of such a ttem p ts  stem from the  la c k  o f compulsory a d ju d ic a 

t io n .  Hence, i t  i s  s t i l l  open to  s ta t e s  to  r e j e c t  such a c o u r t 's  

a u th o r i ty , a lthough  ru l in g s  have a lm ost always been c a r r ie d  o u t. In  

f a c t ,  fo r  reasons of p r e s t ig e ,  i t  i s  more l i k e ly  th a t  s ta t e s  may accep t 

a c o u r t 's  g en era l a u th o r i ty  bu t r e j e c t  i t  in  s p e c if ic  c a se s , fo r  example 

by re se rv in g  a sphere as a 'p o l i t i c a l '  m a tte r . An example o f t h i s  i s

14. As in  the l a s t  cen tu ry .

15 . Every a p p lic a tio n  o f law being in  p a r t  c r e a t iv e .

16 . Submission of d isp u te s  must be by m utual agreem ent o f a l l  p a r t i e s ,  
the C ourt does n o t th e re fo re  have compulsory ju r i s d ic t io n .
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prov ided  by the  U.S. D ec la ra tio n  of August l4 ,  1946, which accepted

the  com pulsory ju r i s d ic t io n  of the  In te rn a t io n a l  C ourt o f J u s t ic e ,

bu t excluded , 'm a tte rs  which a re  e s s e n t i a l ly  w ith in  the dom estic

ju r i s d ic t io n  o f the  U nited S ta te s  of America as determ ined by the

U nited  S ta te s  o f America* and con ta ined  o th e r  exemption c la u s e s .  As

Morganthau p o in ts  o u t, i t  i s  im possib le  to  env isage a case  th a t

17could  n o t be re se rv ed  accord ing  to  th e se  exem ptions. Such d i s t i n c 

t io n s ,  K elsen c la im s, a re  m erely a sp e c ts  o f the  ideo logy  of so v e re ig n ty . 

There i s  n o th in g  in  the  n a tu re  o f any in te r n a t io n a l  d isp u te  th a t  makes 

i t  in cap ab le  o f le g a l  in te r p r e ta t io n .  The id e a  th a t  d isp u te s  can be 

n o n - le g a l i s  m erely a means of paying l ip - s e r v ic e  to  an in te r n a t io n a l  

c o u r t  w h ils t  avo id ing  i t s  e f f e c t s  on p a r t i c u la r  i n t e r e s t s .  This has 

the  u n d e s ira b le  consequence th a t  p a r t i e s  to  a d isp u te  a re  f re e  to  

r e j e c t  law when they  w ish to . Such a r e je c t io n  i s  e n t i r e ly  p o l i t i c a l ,  

b u t by, in  e f f e c t ,  p lead in g  a s p e c ia l  c a se , t a c i t l y  adm its th a t  such 

m a tte rs  should  norm ally  be s e t t l e d  acco rd ing  to  law . I t  i s  p re c is e ly  

a t  t h i s  p o in t  t h a t  K elsen suggests  th a t  we must look to  f o r  the  n ex t 

s te p  in  l e g a l  developm ent. This would be to  make the  ju d ic ia l  p rocess 

com pulsory in  a l l  in te rn a t io n a l  d is p u te s . K elsen has re p e a te d ly  urged 

t h i s  as th e  b e s t  p r a c t ic a l  s te p  f o r  in te r n a t io n a l  law to  s t r iv e  fo r .

Such a s te p  i s  n o t u n r e a l i s t i c ,  K elsen b e lie v e s , g iven  the  e s ta b lish m e n t 

o f non-com pulsory c o u rts  and the  l e s s e r  lik e lih o o d  o f s t a t e s  see in g  such 

a c o u r t  as an in frin g em en t of t h e i r  so v e re ig n ty  when compared to  an 

in te r n a t io n a l  e x e c u tiv e .

17. H. Morgan th au . P o l i t i c s  Among N atio n s, 283-5.
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K elsen su g gests  th a t  in te r n a t io n a l  law has su ffe re d  from a s tro n g  

d e s ire  to  e s ta b l i s h  an in te r n a t io n a l  ex ecu tiv e  which has been seen both 

as the  e s s e n t ia l  p re r e q u is i te  o f e f f e c t iv e  in te r n a t io n a l  law and as 

com pletely  im p ra c tic a l because o f i t s  c o n f l i c t  w ith  s t a t e  so v e re ig n ty . 

I f  the normal h i s t o r i c a l  developm ent o f a le g a l  system  i s  fo llow ed , 

then  the  e s ta b lish m e n t of an ex ecu tiv e  could  be l e f t  to  a l a t e r  

s ta g e , a f t e r  the  a u th o r i ty  o f an in te r n a t io n a l  c o u r t  i s  accep ted . 

I n i t i a l l y ,  d e c is io n s  would be l e f t  to  s t a t e s  to  i n t e r p r e t  and im ple

ment, bu t th e  obvious p a r t i a l i t y  t h a t  th i s  would allow  would c re a te  

the co n d itio n s  fo r  the g radua l developm ent o f an e x e c u tiv e . This 

would be the  cu lm ina tion  of the  developm ent o f in te r n a t io n a l  law .

In te rn a t io n a l  le g a l  developm ent has su ffe re d  from an a d d it io n a l  

confusion  o f the  demands of law w ith  those  o f m utual d e fen ce . T h is, 

Kelsen b e lie v e s , was a major weakness in  the  League o f N a tio n s , The 

problem of m utual defence i s  b e s t  d e a l t  w ith  by system s o f a l l ia n c e s  

which would n o t a f f e c t  the  im p a r t ia l i ty  o f an in te r n a t io n a l  c o u r t  by 

co n fin in g  i t  to  one group of s t a t e s .  A concern w ith  defence i s ,  how

ev er, h a rd ly  s u rp r is in g  given  the f a c t  of w ar. Having d iscu ssed  the 

g en era l o b je c tio n  th a t  in te r n a t io n a l  law la c k s  c e n tr a l iz e d  i n s t i t u t i o n s ,  

the g en e ra l o b je c tio n  th a t  i t  la ck s  c o e rc iv e  san c tio n s  can now be con

s id e re d .

How can in te r n a t io n a l  law en fo rce  san c tio n s  and th e re fo re  d e fin e  

and p rev en t in te r n a t io n a l  le g a l  wrongs? In  p a r t i c u la r ,  how can i n t e r 

n a tio n a l  law accommodate war? The answer to  both  th e  ap p aren t la ck  of 

co erc iv e  san c tio n s  and the seeming i n t r a c t a b i l i t y  o f war i s  p rovided  by 

the d o c tr in e  of ' j u s t  war* - bellum justum  . This d o c tr in e  f ig u re s
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prom inen tly  in  the h is to r y  o f the  th e o ry  o f in te r n a t io n a l  law and 

i s ,  K elsen b e lie v e s , an e s ta b lis h e d  p r in c ip le  o f th a t  o rd e r . The 

d o c tr in e  o f bellum justum i s  n o t confined  to  th e o r i s t s  such as C icero , 

A ugustine, A quinas, G ro tiu s , V a t te l ,  e t c . ,  b u t i s  a lso  found in  p ra c 

t i c e  in  p r im itiv e  le g a l  system s in c lu d in g  th a t  o f in te r n a t io n a l  law .

"Diis a s s e r t io n  r e s t s ,  n o t J u s t  on th e  r a th e r  dubious c la im s th a t  

s t a t e s  make to  J u s t i f y  war (a lthough  th e se  cannot be d ism issed  

e n t i r e l y ) ,  b u t a lso  on i t s  adop tion  in  g e n e ra lly  accep ted  p o s i t iv e  

in te r n a t io n a l  law, where war i s  n o t p ro h ib ite d  as a s a n c tio n . K elsen 

in te r p r e t s  th e  Covenant o f the  League o f  N a tio n s , the  U.N. C h a r te r , 

the  K ellogg-B riand  P ac t and th e  V e r s a i l le s  S e ttlem en t as reco g n iz in g
18th e  le g a l  s ta tu s  o f bellum Justum . A ccording to  the  d o c tr in e  of 

bellum  Justum war can be e i th e r  a san c tio n  o r a d e l i c t  (as i s  the  

case  w ith  co erc io n  w ith in  the s t a t e ) . I t  can be a san c tio n  i f  i t  

i s  a r e s o r t  p e rm itted  by in te r n a t io n a l  law fo r  a breach  o f th a t  law.

As such, i t  r e p re se n ts  th e  h ig h e s t  degree of r e p r i s a l ,  in c lu d in g  

economic s a n c tio n s , s e iz u re  o f p ro p e rty , e t c . ,  au th o rized  by i n t e r 

n a t io n a l  law . Again the  s tag e  of le g a l  developm ent i s  very  p r im itiv e , 

fo r  th e re  i s  no c e n tr a l iz e d  i n s t i t u t i o n  which employs war as a s a n c tio n ,

so t h a t  each s t a t e  i s  d e leg a ted  to  a c t  as an organ o f in te r n a t io n a l  law

20as p a r t  o f a system of * s e lf -h e lp * . As such, in te r n a t io n a l  law sh ares

a l l  the  d isad v an tag es  of c e r ta in  t r i b a l  le g a l  system s. In  p a r t i c u la r .

18 . The demand fo r  re p a ra t io n s  in  the  Peace T rea ty  of V e r s a i l le s  p re 
supposed the  i l l e g a l i t y  of th e  w ar. The Covenant o f the  League 
la id  down c le a r  co n d itio n s  under which a s ta t e  could  r e s o r t  to  war. 
The K ellogg Briand P act d id  n o t exclude war as a sa n c tio n , nor i s  
i t  excluded by the U.N. C h a r te r .

19 . H a rt, su p ra , no te  6 , 227 c a l l s  th i s  a ‘dubious analogy*.

20. The v ic tim  has a r i g h t  to  seek re d re s s  bu t no o b l ig a tio n .
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th e re  i s  no stan d ard  o f j u s t i c e ,  which means in  p r in c ip le  th a t  a 

s t a t e  can r e s o r t  to  war when i t  i s  ex p ed ien t. The la c k  o f c e n t r a l 

ized  co erc io n  a lso  means th a t  only  the  most pow erful can a c tu a l ly  

succeed in  enforcem ent. This means th a t  ev ery th in g  depends on the

balance o f power. In  p a r t i c u la r ,  as in  the  case o f t r i b a l  law where

one fam ily  group i s  au th o rized  to  impose a san c tio n  on an o th er fo r  a

d e l i c t ,  th e re  can be no c e r ta in ty  th a t  th e  san c tio n  may n o t be seen

as a d e l i c t  in  tu rn , r e s u l t in g  in  a v e n d e tta . In  in te r n a t io n a l  term s 

a peace t r e a ty  imposed on a d e fea ted  s t a t e  may serve  as a genuine or 

im aginary  wrong to  be c o rre c te d  w ith  a  fu tu re  war, as a  sa n c tio n , in  

more fav o u rab le  tim es. The most obvious example would be the re a c tio n  

of Nazi Germany to  the  V e rs a i l le s  T rea ty . This s i tu a t io n  i s  exacerbated  

by th e  la ck  of p ro p o rtio n  between d e l i c t  and san c tio n  th a t  tends to  

p r e v a i l .  The amount of fo rce  w il l  v a ry  i f  i t  i s  to  re p e l  an a t ta c k  

or remove the th r e a t  o f a t ta c k  a l to g e th e r .  There i s  an obvious 

tendency to  r e t a l i a t e  beyond mere s e l f  d e fen ce . The c e n tr a l  problem 

of th e  bellum justum  i s  th a t  o f d ec id in g  when a war i s  p e rm itted  by 

the  d o c tr in e .  A sim ple id e n t i f i c a t io n  o f a j u s t  war as one of defence 

i s  c l e a r ly  inadequate  fo r  th e re  i s  no c le a r  l in e  between d e fen siv e  and 

ag g re ss iv e  war. A war o f ag g ress io n  may be th e  only  means of e f f e c t iv e  

defence f o r ,  given the  n a tu re  o f modem war, i t  m ight be u n r e a l i s t i c  

to  m erely w a it to  respond, when the  i n i t i a l  a t ta c k  m ight be d e v a s ta tin g . 

Nor i s  th e re  any c le a r  s tan d ard  o f what c o n s t i tu te s  a s t a t e ’s v i t a l  

i n t e r e s t s ,  which i t  i s  a u th o rized  to  p r o te c t ,  o r  what i s  n ecessa ry  fo r  

s e lf - p r e s e r v a t io n .  W ithout such a s tan d a rd , d e f in i t io n s  a re  su p p lied  by 

s t a t e s  h ig h ly  s e n s i t iv e  of t h e i r  own i n t e r e s t s  and in  c ircum stances h a rd ly  

conducive to  an o b je c tiv e  view . Indeed , in te r n a t io n a l  law s u f f e r s  from 

much vagueness brought about by a need to  f in d  form ulae to  re c o n c ile
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d iv e rg e n t i n t e r e s t s .  This means th a t  i t  i s  d i f f i c u l t  to  know when

a breach  has occurred  o r w hether a c ts  of v io len ce  a re  n o t p e rm itted

in  some c ircum stances in  re sp o n se . As Morganthau p o in ts  o u t, even

c le a r ly  e s ta b lis h e d  law i s  brought in to  doubt i f  i t  seems in e f f i c a -
21c io u s , a s i tu a t io n  norm ally  ab sen t from m unicipal law . Thus, 

w ith o u t an in te r n a t io n a l  c o u r t ,  th e  bellum justum  can become 

n o th in g  b u t a p r e te x t  f o r  any ex p ed ien t a c t io n .

R ep ara tio n s  do n o t p rov ide  an a l te r n a t iv e  to  war and s a n c tio n s , 

f o r  K elsen sees  th ese  as m erely a s u b s t i tu te  fo r  an o b lig a t io n  th a t  

a s t a t e  has f a i l e d  to  keep. Hence a s t a t e  i s  re q u ire d  to  make re p a ra 

t io n s  f o r  p a s t  ag g re ss iv e  a c ts  under the  t h r e a t  o f s a n c tio n s . I f  i t  

f a i l s  to  make re p a ra t io n , then a san c tio n  i s  ap p lied  in  response  to  

the  f u r th e r  d e l i c t  th a t  such a f a i l u r e  c o n s t i tu te s .  In te rn a t io n a l  

law i s  th e re fo re  r e l i a n t  on war as i t s  main san c tio n  d e s p ite  the  

weaknesses in  th e  bellum justum  d o c tr in e . Even the  d e f in i t io n  of 

war i s  u n s e t t le d ,  being seen as ag g re ss iv e  a c ts  in  some cases  o r as 

m erely a consequence o f a d e c la ra t io n  o f war in  o th e rs . War can be 

u n d eclared  in  some c a se s , l ik e  th a t  o f Vietnam and d ec la red  in  o th e rs  

w ith o u t a c tu a l  f ig h t in g ,  as in  the  ’War* between c e r ta in  South American 

s t a t e s  and Nazi Germany. Thus, even a p a r t  from the  p o l i t i c a l  a sp e c ts  

which b ia s  d e f in i t io n ,  th e re  a re  v e ry  c e n t r a l  u n c e r ta in t ie s  concern ing  

w ar. However, in te r n a t io n a l  law has been s u c c e ss fu l, in  some re s p e c ts ,  

in  re g u la t in g  th e  conduct o f war, p r in c ip a l ly  by the Hague C onventions 

(1899 and 1907) and the  Geneva Conventions (1949).

21. Supra, note I7 , 279.
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K elsen does n o t deny th a t  the  n a tu re  of in te r n a t io n a l  law i s  

very  undeveloped and th a t  i t  i s  p re c a rio u s  in  e f f e c t .  This s i tu a t io n  

i s  the r e s u l t  of the  r e l a t iv e  s tre n g th  of s t a t e s  to  in t e r p r e t  i n t e r 

n a tio n a l law to  s u i t  what they  c o n sid e r to  be e x p ed ie n t. Thus, w h ils t  

fo rm ally  s t a t e s  appear to  be bound by in te r n a t io n a l  law, th e re  are  

many p o l i t i c a l  means of evading le g a l  l i a b i l i t y .  At w orst th i s  i s  

mere l i p  s e rv ic e , a t  b e s t  th i s  i s  th e  foundation  fo r  the  developm ent 

of a s tro n g e r  le g a l  system . K e lsen ’ s view o f llie s i tu a t io n  i s  th a t  

i t  i s  n o t in e v i ta b le  th a t  i t  should be so , and th a t  th e re  i s  hope 

fo r  fu tu re  developm ent from the b a s is  a lre ad y  e s ta b l is h e d . Such a 

view can only  be v e r i f ie d  by fu tu re  e v en ts , the  f i r s t  being the  e s ta b 

lishm en t o f an in te r n a t io n a l  c o u rt w ith  compulsory ju r i s d ic t io n .  

However, a more se r io u s  c r i t ic i s m  of in te r n a t io n a l  law can be made.

That i s ,  th a t  in te r n a t io n a l  law n o t on ly  s u f f e r s  from d e fe c ts  capable 

of fu tu re  r e c t i f i c a t i o n ,  b u t th a t  i t  i s  d e fe c tiv e  in  i t s  very  n a tu re . 

TMs c r i t ic i s m  i s  the  obverse o f the id e a  th a t  s ta t e s  a re  fundam entally  

incapab le  o f being  le g a l ly  bound. I t  i s  to  the  id e a  o f so v e re ig n ty  

th a t  we must now tu rn .

I I

S overe ign ty  as le g a l  th eo ry  and ideo logy

S overe ign ty , as K elsen say s , i s  a  ’word of many m eanings’ . There 

a re  a v a r ie ty  o f p o s s ib le  th e o r ie s  o f so v e re ig n ty  and i t s  r e l a t io n  to  

in te r n a t io n a l  law , and K elsen examines th ese  in  tu rn  as le g a l  th e o r ie s .  

A part from i t s  obvious im portance, so v e re ig n ty  must be examined, fo r  

c le a r ly  i t  i s  the  m ajor reason  fo r  the  co n tin u in g  d e c e n tr a l iz a t io n  of 

in te r n a t io n a l  law .
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In  the  s tro n g e s t v e rs io n  o f le g a l  so v e re ig n ty  i t  i s  assumed th a t

only  n a tio n a l  law i s  tru e  law . K elsen*s reaso n s f o r  r e je c t in g  th i s

have a lre ad y  been co n sid e red . Moreover, i t  i s ,  as H art p o in ts  o u t,

u n ju s t i f i e d  to  assume th a t  i t  i s  o therw ise  a k ind  o f m o ra lity  as
22A u stin  would b e lie v e .

A m odified v e rs io n  o f so v e re ig n ty  would be th a t  th e re  are  two

q u ite  se p a ra te  le g a l  system s; the  n a t io n a l  and th e  in te r n a t io n a l .

This must a lso  be r e je c te d ,  K elsen b e lie v e s . K elsen*s reasons f o r

r e je c t in g  t h i s  th eo ry  l i e  p a r t ly  in  h is  m ethodolog ical assum ptions
23about th e  u n ity  o f le g a l  system s. This may appear q u estio n ab le  

and depends on com plicated argum ents about th e  lo g ic a l  s ta tu s  o f norms. 

The co n v ic tio n  th a t  law i s  a u n ity , however, seems to  be shared  by 

proponents of so v ere ig n ty  who o fte n  assume on ly  n a tio n a l  law i s  v a l id , 

d e sp ite  t h e i r  acceptance o f in te r n a t io n a l  law . In  any case  i t  m ight 

seem th a t  th e re  i s  a d e c is iv e  o b je c tio n  to  the  id e a  o f the  u n ity  o f 

in te r n a t io n a l  and n a tio n a l  law . This i s  th a t  th e re  are  in  f a c t  con

f l i c t s  between the  two system s. K elsen su g g es ts  t h a t  th e se  do n o t 

d e s tro y  the  u n ity  o f law, fo r  th e re  are  c o n f l i c t s  w ith in  s in g le  le g a l  

system s and th a t  t h i s  ex p la in s  the  ap p aren t e x is te n c e  of two c o n f l i c t 

ing  law s. Such a c o n f l i c t  i s  q u ite  p o s s ib le  between two le v e ls  o f a 

n a t io n a l  le g a l  system , a lthough  th e re  one law i s  g e n e ra lly  regarded  

as annu lab le  on the  grounds th a t  th e  h ig h e s t  o r th e  most re c e n t law 

must a lone be v a l id .  I t  i s  th u s  p o ss ib le  to  co n stru e  a c o n f l i c t  between 

in te r n a t io n a l  law and n a tio n a l  law as th a t  between two le v e ls  o f th e  same

22. H a rt, supra , n o te  6 , 228.

23 . But see c h ap te r  11, in f r a ,  f o r  a d is c u s s io n  o f th i s  view.
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system . As in te rn a t io n a l  law la ck s  a procedure f o r  annu ling  law s,

th i s  i s  l e f t  e n t i r e ly  to  the  n a tio n a l  le g a l  system . There i s  n o th in g

in  th e  n a tu re  of e i th e r  o f the  laws which c o n f l i c t  to  say which w il l

be a n n u lle d . Because th i s  i s  a d e c is io n  made by th e  n a t io n a l  le g a l

system , i t  may g ive p re fe ren ce  to  a n a t io n a l  law, bu t th i s  need n o t
24n e c e s s a r i ly  be the  c a se . From t h i s  exam ination i t  appears th a t  

th e re  i s  no reason  to  assume th a t  n a t io n a l  and in te r n a t io n a l  law a re  

n o t p a r t  o f th e  same system .

Another v e rs io n  o f so v e re ig n ty  assumes th a t  s t a t e s  cannot be 

bound by in te r n a t io n a l  law, b u t th a t  th ey  a re  bound in  c e r ta in  r e s 

p e c ts  by th e i r  own s e l f - l im i t a t i o n .  The b e s t  example o f such a th e o ry  i s  

prov ided  by Morganthau who, w h ils t  a d m ittin g  some elem ents n o t based on
25co n sen t, b e lie v e s  th a t  i t  i s  the  e s s e n t ia l  source o f in te r n a t io n a l  law . 

I n te r n a t io n a l  law i s  thus the c re a tio n  o f t r e a t i e s ,  e x p l i c i t l y ,  and 

more g e n e ra lly  by t a c i t  co nsen t and th is  very ,weak. On th i s  th eo ry  

in te r n a t io n a l  law i s  v a lid  only  in  so f a r  as recogn ized  as such by 

s t a t e s .  The r e s u l t  of t h i s  view i s  a s o r t  o f * s o c ia l  c o n tra c t* , n o t 

of sovereign  in d iv id u a ls ,  bu t o f sov ere ig n  s t a t e s .  K elsen suggests  

t h i s  in te rn a t io n a l  s o c ia l  c o n tra c t  s u f f e r s  a l l  th e  d e fe c ts  of the  more 

f a m il ia r  one of Rousseau and o th e rs .  P a r t i c u la r ly ,  the  assum ption th a t  

s t a t e s  somehow have r ig h t s  o u ts id e  o f in te r n a t io n a l  s o c ie ty  i s  as 

absurd as th a t  o f p r e - s o c ia l  in d iv id u a l r i g h t s . F u r t h e r m o r e ,  the

24. For example, the  C o n s ti tu tio n  o f the  F e d e ra l Republic o f Germany,
A r t ic le  25, s t a t e s ,  *Tlie g en era l ru le s  o f in te r n a t io n a l  law s h a l l
form p a r t  of f e d e ra l  law . They s h a l l  take  precedence over the  law 
and c re a te  r ig h t s  and d u tie s  d i r e c t l y  fo r  th e  in h a b ita n ts  of th e  
f e d e ra l  t e r r i t o r y * .

25 . Supra, no te  I 7 , 275 .
26 . In  a d d itio n  th e re  i s  no e q u a l i ty  o f s t a t e s  even befo re  in te r n a t io n a l

law . H art u ses  th i s  as a d i s t in c t io n  from m unicipal law where 
p a r t i e s  a re  approxim ate ly  eq u a l. Supra, n o te  6, I 90- I .
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Id ea  of t a c i t  co nsen t, f a i l i n g  a c tu a l co n sen t, i s  as d e fe c tiv e  as 

th e  n o tio n  o f a G eneral W ill and serv es  the same fu n c tio n  as a 

f i c t i o n .  S ta te s  a re  a lso  bound by in te r n a t io n a l  law i r r e s p e c t iv e  

o f t h e i r  re c o g n itio n  o f i t .  For example, when a new s ta t e  comes 

in to  e x is ten c e  o r a cq u ire s  c o a s ta l  t e r r i t o r y  fo r  the  f i r s t  tim e , i t  

i s  nev er doubted th a t  a s ta t e  i s  bound im m ediately by g en e ra l i n t e r 

n a tio n a l  law and m aritim e law r e s p e c t iv e ly .  Indeed, the  whole concept
27o f s e l f - o b l ig a t io n  i s  a m eaningless f i c t i o n ,  as H art p o in ts  o u t, 

f o r  o b lig a tio n  r e s t s  on a p ra c t ic e  th a t  must invo lve  more than  one 

p a r ty .  Such a p ra c t ic e  presupposes a norm th a t  on ly  in te r n a t io n a l  

law can p ro v id e . T re a tie s  a re  no ex cep tio n  to  t h i s  fo r  to  be 

gen u in ely  b inding  they  presuppose the norm p a c ta  su n t servanda 

( t r e a t i e s  ought to  be k ep t) which i s  a norm of in te r n a t io n a l  law 

(a lth o u g h , as w i l l  be seen , i t  i s  n o t the  Grundnorm of th a t  o rd e r, 

as K elsen once th o u g h t. K elsen re je c te d  t h i s  view b ecau se ,a s  a Grund

norm, i t  would n o t be h y p o th e tic a l bu t would be too p o s i t iv e .  Moreover 

i t  could  only  ex p la in  t r e a ty -e s ta b l is h e d  in te r n a t io n a l  law ).

R e jec tin g  the id e a  o f the  s e l f - l im i t a t io n  of s t a t e s ,  th e re  i s  

a n o th er p o ss ib le  view o f so v ere ig n ty  which accep ts  the  v a l id i t y  of 

in te r n a t io n a l  law by in c lu d in g  i t  w ith in  n a t io n a l  law . In  t h i s  case 

a l l  le g a l  orders a re  seen as flow ing from the  Grundnorm of a n a t io n a l  

le g a l  o rd e r . Hence, a lthough  in te r n a t io n a l  law i s  seen as v a l id  and 

b ind ing  on what m ight be c a l le d  the s ta te * s  dom estic law, t h i s  v a l id 

i t y  r e s t s  u l t im a te ly  on the  s ta te * s  Grundnorm, Hence th e  s in g le  Grund

norm d e le g a te s  in te r n a t io n a l  law, dom estic n a tio n a l  law and th e  le g a l

27. I b id .,  220.
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o rd e rs  of a l l  o th e r  s ta t e s  w ith in  t h e i r  own sp h e re s . K elsen l ik e n s

t h i s  to  so lip s ism  where ev ery th in g  in  the  world i s  dependent f o r  i t s

e x is te n c e  on one s e l f .  Like so lip s ism  i t  i s  im p la u s ib le , bu t n o t

o b v iously  f a l s e .  However, i t  does have the  u n fo r tu n a te  e f f e c t  th a t

th e re  a re  as many in te r n a t io n a l  laws as th e re  a re  s t a t e s ,  and th e re

appears to  be no reason  to  accep t one s ta t e  as tlie lynchp in  of a l l
28l e g a l  system s r a th e r  than  a n o th e r . Moreover, th i s  id e a  of so v er

e ig n ty , which sees a l l  o th e r  o rd e rs  as su b o rd in a te ,h a s  the  consequence 

o f su p p o rtin g  a g en era l ou tlook  o f im p eria lism . W hils t t h i s  does n o t 

d isp ro v e  the th eo ry  in  i t s e l f ,  th e  id e o lo g ic a l  use o f such a view may 

be seen as a  f u r th e r  d isad v an tag e .

The a l te r n a t iv e  to  a u n if ie d  system , where the  s t a t e  i s  sovereign

in  a l im ite d  sense , i s  to  accep t th a t  s t a t e s  a re  a l l  su b o rd in a te  to  
29in te r n a t io n a l  law . In  th i s  case  s t a t e s  a re  d e leg a te d  by norms of 

in te r n a t io n a l  law, and u l t im a te ly  i t s  Grundnorm. This Grundnorm 

K elsen  fo rm u la tes  as custom: * S ta te s  ought to  behave as they  have

c u sto m arily  b e h a v e d .* ^  This fo rm u la tio n  i s  th a t  o f th e  c u r re n t  s tag e  

of in te r n a t io n a l  law. Prom th i s  norm t r e a t i e s  a re  d e leg a te d  by the  

p r in c ip le  p ac ta  su n t servanda thus c re a t in g  p a r t i c u la r  in te r n a t io n a l  

law amongst s ta t e s  as d i s t i n c t  from g e n e ra l in te r n a t io n a l  law which i s  

v a l id  i r r e s p e c t iv e  of t r e a t i e s .  N a tio n a l le g a l  o rd e rs  a re  d e leg a ted  so

28. This i s  tru e  o f the  th eo ry  which m ain ta in s  th a t  th e re  i s  on ly  
one le g a l  system based on one s t a t e .  The th eo ry  th a t  th e re  are  
many u n if ie d  system s, each dependent on a s t a t e ,  i s  c o n tra d ic 
to ry  (as a s o r t  of m u ltip le  s o lip s ism ) .

29 . This r e j e c t s  th e  n o tio n  of so v e re ig n ty  as h ig h e s t  power.

30 . H art o b je c ts  th a t  t h i s  i s  *an empty r e p e t i t io n  o f the  mere f a c t  
th a t  th e  s o c ie ty  concerned (w hether of in d iv id u a ls  o r s ta t e s )  
observes c e r ta in  s tan d a rd s  of conduct, as o b lig a to ry  ru le s * . 
H a rt, su p ra , n o te  6 , 230 . The reaso n  f o r  K elsen *s view and fo r  
r e je c t in g  t h i s  view of H art i s  d iscu ssed  in  c h ap te r  8 , su p ra .
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th a t  t h e i r  Grundnorms are  only b asic  in  a r e l a t iv e  sen se . The id ea

of so v ere ig n ty  as u n lim ited  power i s  excluded by th i s  in te r p r e ta t io n ,

bu t so v ere ig n ty  as n o t sub o rd in a te  to  other s t a t e s  i s  q u ite  com patible

w ith  i t .  In  t h i s  re s p e c t we encoun ter the main fu n c tio n  of in te r n a t io n a l

law which i s  to  d e fin e  the  v a l id i ty  o f s t a t e s .  This i s  done according

31to  the  p r in c ip le  o f e f fe c t iv e n e s s .

The p r in c ip le  o f e f fe c t iv e n e s s  e n ta i l s  the  re c o g n itio n  by i n t e r 

n a tio n a l  law of a s t a t e ,  p ro v id in g  i t  has an e f f e c t iv e  le g a l  o rd er
32whose laws a re  g e n e ra lly  ap p lied  and obeyed. The v a l id i ty  o f the

s t a t e  i s  d e lim ited  in  regard  to  t e r r i t o r i a l ,  p e rso n a l and tem poral 

33sp h e re s . The t e r r i t o r i a l  v a l id i ty  o f th e  s ta t e  i s  determ ined by

in te r n a t io n a l  law in  the s e t t in g  o f bo u n d aries . This i s  a le g a l

fu n c tio n  because th e re  a re  no boundaries which, o f t h e i r  n a tu re , a re

n e c e s s a r i ly  those o f a s t a t e .  This i s  most obvious in  the case o f

t e r r i t o r i a l  w a te rs . The p erso n al sphere of v a l id i ty  i s  d e fin ed  by

t r e a t in g  the  s ta t e  j u s t a s a j u r i s t i c a l l y  d e fin ed  c o rp o ra tio n  i s  t r e a te d
34-in  n a t io n a l  law, i . e .  as a j u r i s t i c  p e rso n . By t h i s  means the  id e a  o f 

the  s ta t e  as a su p e r io r  o r m etaphysica l person i s  avoided . The d i f f e r 

ence between the  s t a t e  and a c o rp o ra tio n  i s  on ly  a m a tte r  o f degree 

acco rd ing  to  K elsen . The d if fe re n c e  i s  marked by the  alm ost ex c lu s iv e  

r e l ia n c e  on s ta t e s  fo r  the  enforcem ent o f in te r n a t io n a l  law . Thus

31. Morganthau, su p ra , no te  17, 275, p a r t i a l l y  a ccep ts  th i s  bu t c laim s 
th a t  the  main b a s is  of the  d e f in i t io n  o f v a l id i ty  r e l i e s  on a 
m utual c o n tra c t .

3 2 . There are  o th e r  c r i t e r i a  of a s t a t e ;  as being r e l a t i v e ly  c e n t r a l 
ized  and independent o f o th e r  s t a t e s .

33 . I t  i s  no o b je c tio n  th a t  s ta t e s  a re  h i s t o r i c a l l y  p r io r ,  fo r  ju s t  
as  the  fam ily  i s  p r io r  to  the  s t a t e ,  t h i s  does n o t a f f e c t  th e  
lo g ic a l  p r io r i t y  of the  l a t t e r .

34 . ’Person* i s  a way o f r e f e r r in g  to  the  u n i ty  o f th e  s t a t e ’s le g a l  
o rd e r .
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in te r n a t io n a l  law i s  g e n e ra lly  ap p lied  to  in d iv id u a ls  on ly  by

n a t io n a l  law which means th a t  in te r n a t io n a l  law c o n ta in s  only

"incom plete norm s’ which d i r e c t  only  th e  c o n te n t, n o t the  a p p lic a tio n

of law . This does n o t mean th a t  in te r n a t io n a l  law i s  d i f f e r e n t  from

n a tio n a l  law in  being only  in d i r e c t ly  concerned w ith  in d iv id u a ls ,

f o r  the  s t a t e  i s  in te rp re te d  s o le ly  as in d iv id u a ls  a c tin g  in  a

c e r ta in  o f f i c i a l  c a p a c ity . That means only  th a t  in d iv id u a ls ’ a c ts

a re  imputed to  the  j u r i s t i c  person o f  the  s t a t e .  Moreover, the

’ in d iv id u a l’ o f n a t io n a l  law i s  a lso  a j u r i s t i c  c o n s tru c tio n  which

i s  n o t n e c e s s a r i ly  id e n t ic a l  w ith  the  p h y s ic a l in d iv id u a l .  The id e a

th a t  s t a t e  and in d iv id u a l a re  r a d ic a l ly  d i f f e r e n t  e n t i t i e s  i s  d e c i-  

25s iv e ly  r e je c te d .

W hether in te r n a t io n a l  law in  i t s  im plem entation by n a tio n a l  law 

must be t r a n s f e r r e d  in to  a p p ro p ria te  n a t io n a l  l e g i s l a t i o n  i s  a ques

t io n  th a t  can on ly  be s e t t l e d  by the le g a l  o rd e r concerned. I t  may 

w ell be th e  case  th a t  in te r n a t io n a l  law may be ap p lied  d i r e c t ly ,  

i t s  v a l i d i t y  being  considered  as a s u f f i c i e n t  source o f law.

In te r n a t io n a l  law can, in  any ca se , d i r e c t l y  o b lig a te  in d iv id 

u a ls  as in  th e  case of p ira c y  and war c rim es. In  th ese  c a se s , s an c tio n s

of in te r n a t io n a l  law a re  ap p lied  as p u n ish m e n t-irre sp ec tiv e  o f im puta

t io n  of l i a b i l i t y  to  the  s t a t e ,  and may be imposed by s t a t e s  o th e r  than  

th a t  o f th e  r e c ip ie n t .  This was recogn ized  in  the  Nuremberg t r i a l s ,

25. This i s  co u n te r to  H a r t’ s argument, su p ra , no te  8 .
26. Supra, n o te  24. This can a lso  occur in  Common Law c o u n tr ie s  fo r

in te r n a t io n a l  law can be seen as p a r t  o f common law.
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That in te rn a t io n a l  law imposes d u tie s  and l i a b i l i t i e s  
upon in d iv id u a ls  as w ell as upon s t a t e s  has long been 
recognized  . . . Crimes a g a in s t  in te r n a t io n a l  law 
are  committed by men, n o t by a b s t r a c t  e n t i t i e s ,  and 
only  by pun ish ing  in d iv id u a ls  who commit such crim es 
can the p ro v is io n s  o f in te r n a t io n a l  law be e n fo rc e d .27

In  a d d itio n , i t  i s  a lso  p o ss ib le  fo r  an in d iv id u a l to  have p e rso n a l 

acce ss  to  an in te r n a t io n a l  c o u r t .  There a re  v a rio u s  in te r n a t io n a l  

ag en c ies  which a re  d e leg a ted  by in te r n a t io n a l  law and o th e r n o n -s ta te  

b o d ie s , such as the  C ath o lic  Church whose conco rdats  a re  recogn ized  

by in te r n a t io n a l  law, which serve as i n s t i t u t i o n s  o f th a t  law, a lthough  

n o t ab le  to  use war as a s a n c tio n . I n te r n a t io n a l  law i s  a lso  deemed 

to  be v a lid  in  a re as  which a re  n o t the  t e r r i t o r y  of s t a t e s ,  in c lu d in g  

th e  sea . G enera lly , however, in te r n a t io n a l  law i s  ap p lied  by s t a t e s ,  

a lthough  they  are  n o t e x c lu s iv e ly  a u th o riz ed  in  th a t  re s p e c t .

The S ta te ,  as a J u r i s t i c  person , i s  unusual as being c o l le c t iv e ly  

re sp o n s ib le  fo r  the  a c ts  o f i t s  a g en ts . This a lso  means, as K elsen 

p o in ts  o u t, th a t  r e s p o n s ib i l i ty  i s  a b so lu te . Such a s i tu a t io n  i s  ra re  

w ith in  n a t io n a l  law where l im ite d  l i a b i l i t y  i s  norm al. As a r e s u l t  o f 

the  s t a t e ’s c o l le c t iv e  r e s p o n s ib i l i ty ,  th e  t o t a l  p o p u la tio n  i s  considered  

re sp o n s ib le  fo r  the  a c ts  of i t s  government and i s  thus l i a b le  to  the 

consequences, in c lu d in g  war, i f  the  government i s  in  breach o f i n t e r 

n a t io n a l  law . This s i tu a t io n  i s  a consequence of the  p r im itiv e  n a tu re  

o f in te r n a t io n a l  law . I t  i s  comparable to  t r i b a l  law , where san c tio n s

27. C ited  in  K elsen , P r in c ip le s  o f I n te r n a t io n a l  Law, 217.
28. F ed era l s ta t e s  a re  g e n e ra lly  co n sidered  as s in g le  s ta t e s  in  

in te r n a t io n a l  law u n le ss  fo re ig n  a f f a i r s  a re  the  r e s p o n s ib i l i ty  
o f component s t a t e s .



222

are  l e f t  to  a fam ily  group which i s  a u th o rized  to  i n f l i c t  the 

san c tio n  on a member of an o th er fam ily  group in  r e p r i s a l  fo r  a wrong, 

i r r e s p e c t iv e  o f w hether th a t  member a c tu a l ly  committed the  wrong him

s e l f .

In te rn a t io n a l  law a lso  d e lim its  the sphere o f  v a l id i t y  o f the  

s ta t e  in  i t s  tem poral a sp e c t. In  o th e r  words, i t  d e f in e s  when a 

s ta t e  comes in to  being o r ceases to  e x i s t  and can e s ta b l i s h  i t s  

e s s e n t ia l  c o n tin u ity  d e sp ite  changes o f governm ent. This i s  im portan t 

in  cases  of re v o lu tio n , which, a lthough  i l l e g a l  by d e f in i t io n  of 

n a tio n a l  law , can n e v e r th e le s s  be accorded v a l id i t y  by in te r n a t io n a l  

law. Hence, a lthough  R ussia , p r io r  to  the  R evo lu tions o f 1917 and 

a f t e r ,  rem ains th e  same s ta t e  in  in te r n a t io n a l  law , the  German Reich 

i s  deemed to  have ceased to  e x i s t  in  194-5 and to  have been succeeded 

by two new s ta t e s :  o f E a s t and West Germany. To th ese  d e l im ita t io n s

in  the v a rio u s  spheres of v a l id i ty  i t  may be o b jec ted  th a t  th ey  a re  

a c tu a l ly  accom plished by re c o g n itio n  o f o th e r  s t a t e s .

The re c o g n itio n  of one s t a t e  by an o th er i s  p a r t  of the  d e le g a tio n  

to  s t a t e s  o f in te r n a t io n a l  law and, as such, the  e s ta b lish m e n t of the 

r e la t io n s h ip  i s  p a r t  o f in te rn a t io n a l  law . R ecogn ition  o f a government 

i s  re q u ire d  as a sep a ra te  a c t  only  in  the  case  o f a re v o lu tio n , o th e r 

wise the  re c o g n itio n  of a s ta t e  i s  taken  a lso  to  imply re c o g n itio n  o f 

a government ( fo r  to  be a s ta t e  in  in te r n a t io n a l  law e n ta i l s  having a 

governm ent). The n a tu re  o f re c o g n itio n  i s ,  however, com plicated  by a 

confusion  between p o l i t i c a l  and le g a l  re c o g n itio n . This con fusion  i s ,  

f o r  in s ta n c e , re sp o n s ib le  fo r  the id e a  th a t  re c o g n itio n  can be c o n d it io n a l .
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This seems to  be th e  c ase , fo r  p o l i t i c a l  re c o g n itio n  perm its  of 

degrees from mere acknowledgement, to  exchange o f em bassies and 

co n clusion  o f t r e a t i e s .  Legal re c o g n itio n  i s  u n co n d itio n a l f o r  a 

s t a t e  i s ,  as a le g a l  o rd e r, e i th e r  v a l id  o r in v a l id .  This does n o t 

mean th a t  le g a l  re c o g n itio n  cannot be withdrawn, b u t r a th e r  th a t  

t h i s  must be by a sep a ra te  u n c o n d itio n a l a c t .  S im ila r ly , the  o f te n  

used d i s t in c t io n  between de ju re  and de fa c to  re c o g n itio n  i s  e n t i r e ly  

p o l i t i c a l  and i s  o f no le g a l  consequence.^^ Indeed , m is lead in g ly , 

th e  de fa c to  re c o g n itio n  must be le g a l  in  n a tu re  i f  i t  i s  to  be 

re c o g n itio n  a t  a l l .  G en era lly , any f u r th e r  re c o g n itio n  w i l l  be of 

a p o l i t i c a l  n a tu re .  With th e  excep tio n  o f re c o g n itio n  fo llo w in g  a 

re v o lu tio n , re c o g n itio n  o f a government i s  a  p o l i t i c a l  a c t  a d d it io n a l 

to  the  re c o g n itio n  o f the  s t a t e .  A nother ex cep tio n  i s  in  the  case  of 

governments in  e x i le ,  where i t  i s  p o s s ib le  to  l e g a l ly  recogn ize  a 

government which has no s t a t e .  In  t h i s  case  th e  g e n e ra l c r i t e r io n  of 

re c o g n itio n , e f fe c t iv e n e s s ,  i s  con sid ered  to  app ly  n o t in  the  e f f e c t 

iv en ess  o f th e  s t a t e s  le g a l  o rd e r, b u t in  th e  e f fe c t iv e n e s s  o f m easures 

a government i s  ta k in g  to  re g a in  c o n tro l o f a s t a t e .  D esp ite  t h i s ,  i t  

i s  c le a r  th a t  re c o g n itio n  of a government in  e x i le  can be a p u re ly  

p o l i t i c a l  a c t  w ith  no le g a l  b a s is .  By a u th o r iz in g  re c o g n itio n , i n t e r 

n a tio n a l  law p ro v id es  fo r  i t s  v a l id i ty  ind ep en d en tly  o f s t a t e  so v e re ig n ty .
40However, the  c e n t r a l  c r i t e r io n  o f e f fe c t iv e n e s s  s u f fe r s  from c e r ta in  

d e fe c ts .

29. This should  be compared to  the  rem arks of B eadle, C .J . c i te d  in  
c h a p te r  10, no te  l8 ,  i n f r a .

40. E f fe c tiv e n e s s  in  in te rn a t io n a l  law must be d is tin g u is h e d  from 
e f f ic a c y  as a c r i t e r io n  fo r  the  e s ta b lish m e n t o f a norm, sup ra , 
n o te  37, 420-1.
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With the p r in c ip le  o f e f fe c t iv e n e s s , the  problem of the  decen

t r a l i z e d  s i tu a t io n  of in te r n a t io n a l  law re c u rs .  For, w ith  the  

enforcem ent o f law l e f t  to  in d iv id u a l s t a t e s  and thus being u n c e r ta in , 

i t  may w e ll be th e  case  th a t  a le g a l  wrong goes ’unpunished* and, 

i f  i t  rem ains so , becomes v a l id .  Thus, f o r  example, an i l l e g a l  a c t ,  

such as the  unprovoked s e iz u re  o f t e r r i t o r y  can, i f  i t  succeeds and 

rem ains e f f e c t iv e ,  le ad  to  the  re c o g n itio n  o f the  occupying s ta t e  

as the  v a l id  a u th o r i ty  fo r  th a t  t e r r i t o r y .  This i s  in  sharp  c o n tra s t  

to  n a t io n a l  law where th e  p r in c ip le  ex i n ju r i a  ju s  non o r i t u r  i s  w ell 

e s ta b l is h e d . Indeed , H art co n sid e rs  th i s  as a h ig h ly  s ig n i f ic a n t  (bu t 

n o t u lt im a te )  d if f e re n c e  between the  two system s, ( c e r ta in  dom estic 

t r e s p a s s e s ,  i f  m ain ta ined  long enough give r i s e  to  p ro p r ie ty  r i g h t s ) .

As such, th i s  i s  a consequence of the  d e c e n tr a l iz a t io n  o f in te r n a t io n a l  

law, f o r  in  n a t io n a l  law the  s ta t e  i s  in  a p o s i t io n  to  uphold ex 

i n j u r i a  ju s  non o r i t u r  in ,  f o r  example, c o n tra c ts .  (where a c o n tra c t

concluded under co e rc io n  i s  n u l l ) .  An a ttem p t to  e s ta b l i s h  the  p r in -
42c ip le  in  in te r n a t io n a l  r e la t io n s  was made w ith  the  Stimson D o c trin e , 

which e n ta i le d  the  d e n ia l  o f re c o g n itio n  to  i l l e g a l  a c t s .  However, in  

the  absence o f p ro v is io n s  to  s top  such a c ts ,  the  D octrine  must be con

s id e re d  as being o f a  m ainly  p o l i t i c a l  n a tu re . A most conspicuous 

absence of the  p r in c ip le  ex i n ju r i a  ju s  non o r i t u r  from in te r n a t io n a l

41. Supra, no te  6 , 227.

42. This was th e  r e s u l t  o f a r e f u s a l  by th e  U nited  S ta te s  n o t to  
’recogn ize  any s i tu a t io n ,  t r e a ty  o r agreem ent which may be brought 
about by means c o n tra ry  to  the  covenants and o b lig a tio n s  o f the 
Pact o f P a r i s ’ and was ap p lied  to  the  Japanese occupation  o f 
M ancuria. In  1922 th e  Assembly o f the  League o f N ations d ec la red  
th a t  ’ i t  i s  incum bent upon the  Members o f the  League o f N ations 
n o t to  recogn ize  any s i tu a t io n ,  t r e a ty  o r agreem ent which may be 
brought about by means c o n tra ry  to  th e  Covenant of the  League of 
N a tio n s, o r to  th e  P ac t of P a r i s ’ . (The P ac t o f P a r is  o f 1928 i s  
b e t te r  known a s  th e  Kellogg-Brjand P a c t .)
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law occurs in  the case o f peace t r e a t i e s .  A lthough th e se  are  v a lid

in te rn a t io n a l  law, they  can be imposed by a s t a t e  t h a t  has i l l e g a l l y

re s o r te d  to  war, i f  th a t  war i s  su c c e s s fu l. Thus th e  peace t r e a ty

f 42i s  v a l id  i r r e s p e c t iv e  o f the war s i l l e g a l i t y .  E f fe c tiv e n e s s  as a 

p r in c ip le  i s ,  th e re fo re , a compromise between law and r e a l i t y .  Too 

r e a d i ly  accep ted  and i t  b rin g s  in te r n a t io n a l  law in to  contem pt by 

condoning i l l e g a l i t y .  Too re a d i ly  r e je c te d  and i t  a d v e r t is e s  the  

impotence o f in te rn a t io n a l  law .

The fo rego ing  th eo ry  o f the prim acy o f in te r n a t io n a l  law d en ies  

the s p e c ia l  n a tu re  o f the  s t a t e  t h a t  th e o r ie s  o f so v e re ig n ty  p re 

suppose. Sovere ign ty  i s  n o t seen as a p ro p e rty  o r s p e c ia l  power of 

s t a t e s ,  bu t only  in  a l im ite d  sense as le g a l  independence from o th e r 

s ta t e s  (b u t n o t from in te r n a t io n a l  law ). In  th i s  sense th e re  i s  no 

r e s t r i c t i o n  on the  le g a l  competence of the  s t a t e  and no a re a  t h a t  

cannot be re g u la ted  by the s t a t e ’ s law ex cep t where i t  i s  r e s t r i c t e d  

by in te r n a t io n a l  law. Sovere ign ty  as a power, o r the  s t a t e  seen as 

a u n iq u e ly  a ll-em b rac in g  i n s t i t u t i o n ,  i s  seen as an id e o lo g ic a l  con

cep tio n  o f no le g a l  consequence. The s ta t e  i s  one o f a number o f 

J u r i s t i c  persons and i t s  power in  le g a l  term s i s  n o th in g  o th e r  than  

the  e f fe c t iv e n e s s  o f i t s  le g a l  o rd e r . Concepts such as th e  s t a t e ’s 

power a re  undoubtedly o f p o l i t i c a l  i n t e r e s t  b u t must be k e p t c le a r  of 

any le g a l  a n a ly s is .  This i s  s p e c ia l ly  tru e  of an a n a ly s is  th a t  claim s 

to  be s c i e n t i f i c  and pure o f any n o n -le g a l b ia s ,  such as K e lsen ’ s Pure 

Theory claim s to  be.

42. Being imposed by the v ic to r .
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Thus, c o n tra ry  to  the  ideo logy  o f S o v ere ig n ty , in te r n a t io n a l  

law i s  o f u n re s t r ic te d  v a l id i ty  and re g u la te s  m a tte rs  even t r a d i t i o n 

a l l y  supposed to  be the ex c lu s iv e  concern o f the  s t a t e ,  ( I n te r n a t io n a l  

law i s  a lso  unique in  th a t  i t s  d e te rm in a tio n  o f th e  sphere  o f v a l id i t y  

o f s t a t e s  can be accom plished by i t  a lo n e ) . An ex cep tio n  to  the  v a l id 

i t y  o f in te r n a t io n a l  law i s ,  however, suggested  by th e  U nited  N ations 

C h a r te r , A r t ic le  2 , Paragraph 7, which s t a t e s .

Nothing con tained  in  the  p re s e n t C h a rte r  s h a l l  
au th o riz e  the  U nited N ations to  in te rv e n e  in  m a tte rs  
which a re  e s s e n t ia l ly  w ith in  the dom estic J u r is d ic t io n  
o f any S ta te  or s h a l l  re q u ire  the Members to  subm it 
such m a tte rs  to  s e tt le m e n t under the  p re s e n t  C h a rte r ;

However, the  im p o s s ib il i ty  o f such a p r in c ip le  being  w ith in  in te r n a t io n a l  

law i s  e v id en t from the rem ainder o f Paragraph 7 which s t a t e s ,

th i s  p r in c ip le  s h a l l  n o t p re ju d ic e  the  a p p lic a t io n  
of enforcem ent m easures under c h a p te r  v i i .

Hence, th i s  reco g n izes  th a t  any m a tte r , dom estic o r  o th e rw ise , can g ive 

r i s e  to  a d e l i c t  and hence the  a p p lic a t io n  of a s a n c tio n . The ch arac 

t e r  o f A r t ic le  2, Paragraph 7, i s  th e re fo re  somewhat c o n tra d ic to ry  in  

i t s  a ttem p t to  a ssu re  s ta t e s  of t h e i r  so v e re ig n ty  in  a p o l i t i c a l  sen se .

With the  th eo ry  o f in te rn a t io n a l  law prim acy, K elsen , as in  

the  case o f s ta t e  prim acy, o f f e r s  an ep is tem o lo g ica l analogy . K elsen 

b e lie v e s  th a t  the prim acy o f in te r n a t io n a l  law i s  l ik e  the o b je c tiv e  

view o f the  w orld, which i s  independent o f the  e x is te n c e  o f t h i s  o r 

th a t  p a r t i c u la r  s e l f .  As in  the th eo ry  o f  s t a t e  prim acy, th e re  are  

id e o lo g ic a l  c o n s id e ra tio n s , bu t in  t h i s  in s ta n c e  they  tend  to  be of 

an i n t e r n a t io n a l i s t  o r p a c i f i s t  k in d .
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K elsen suggests  th a t  w hether the  prim acy o f in te r n a t io n a l  o r 

n a t io n a l  law ( in  the  m odified sense) i s  accep ted , e i t h e r  i s  p o ss ib le  

as an in te r p r e ta t io n .  Moreover, as both  accep t th e  two o rd e rs  as a 

u n i ty ,  n e i th e r  p re se n ts  a b a r r ie r  to  a  world le g a l  o rd e r . On e i th e r  

in te r p r e ta t io n  the  co n ten t o f in te r n a t io n a l  law, as d i s t i n c t  from i t s  

s t r u c tu r a l  p o s i t io n , rem ains the  same. C onversely , th e re  i s  n o th in g  

in  th e  c o n te n t of in te r n a t io n a l  law to  sug g est e i th e r  in te r p r e ta t io n  

as in e v i ta b le .  The d e c is io n  to  adopt e i th e r  one o r th e  o th e r  th eo ry  

must be made on in n - le g a l, t h a t  i s ,  id e o lo g ic a l ,  g rounds. Such a 

d e c is io n  cannot be made by the  Pure Theory which m erely p re se n ts  the 

in te r p r e ta t io n s  as a l te r n a t iv e s  o f equal p o s s ib i l i t y .  I t  can h a rd ly  

be doubted th a t  K elsen would p re fe r  th e  p rim acy .o f in te r n a t io n a l  law 

and an ideo logy  o f p ac if ism . This p re fe ren ce  does n o t in tru d e  on the 

Pure Theory, however, as a pretended  p ro o f , f o r ,  as such , i t  would 

ren d e r i t  im pure.

Having d iscu ssed  K e lse n 's  th eo ry  i t  i s  w orthw hile to  draw ou t 

some of the  com parisons, a lre ad y  no ted  a t  v a rio u s  p o in ts ,  between the 

Pure Theory and the th e o r ie s  o f Morganthau and H a rt.

I l l

The ’R e a l i s t ’ p o s it io n  of Morganthau has been c i te d  on occasion

in  the  fo reg o in g . M organthau’s view bears  s tro n g  resem blances to  th a t
4 4of K elsen whose work was probab ly  a source f o r  Morganthau. In  p a r t i 

c u la r ,  the  id ea  o f in te rn a t io n a l  law as  a  decentralLæd p r im itiv e  system

44. Supra, note 17, part one, part s ix  and chapter 25.
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r e ly in g  on s e l f  h e lp  and th e  problems and p re c a rio u s  s ta tu s  o f such 

a system i s  shared by both w r i te r s .  However, M organthau*s emphasis 

on th e  re a lism  of power behind s t a t e ’ s i n t e r e s t s  le a d s  him to  a 

p a r t i c u la r ly  s tro n g  v e rs io n  o f so v e re ig n ty  which he sees  as th e  

m ajor stum bling block to  in te r n a t io n a l  peace . At t h i s  p o in t ,  i t  

m ight be s a id  th a t  Morganthau i s  a c o n s is te n t  r e a l i s t ,  b u t t h a t  K elsen 

i s  a more c o n s is te n t  dem ythologizer o f the  id e o lo g ie s  su rround ing  so v er

e ig n ty . N ev e rth e le ss , i t  seems th a t  M organthau’s co n cep tion  o f power 

must form a suppressed  prem ise in  K e lse n 's  th eo ry  which, as i t  were, 

p ro v id es  the  n o n -le g a l s e t t in g  to  which le g a l  co n cep tio n s  have to  

ad ap t. K elsen would, in  co n s is te n cy , n o t be b a rred  from ex p lo rin g  

such a l in e  o f en q u iry , given h is  adm ission th a t  m un ic ipal law and 

’ j u s t i c e ’ can be th e  outcome o f c o n s te l la t io n s  o f i n t e r e s t s  a t  a 

g iven  tim e. Presumably, however, K elsen would see such in v e s t ig a t io n  

as o u ts id e  le g a l  en q u iry .

An emphasis on power a lso  en ab les  Morganthau to  d is t in g u is h  the 

b u lk  o f in te r n a t io n a l  law which i s  no rm ally  k e p t, and i s  even c o d i

f ie d  to  some degree, because i t  does n o t in vo lve  d i r e c t l y  th e  power

s i tu a t io n ,  from the  more e x ce p tio n a l cases  which a re  concerned w ith  
45

power. The form er, Morganthau su g g es ts , in c lu d e  tra d e  law , d ip lo 

macy e t c . ,  where, as a m a tte r  o f long run s e l f  i n t e r e s t ,  s t a t e s  w i l l  

ab ide by th e  law even i f  unfavourab le  in  s p e c if ic  c a se s .

M organthau’s th eo ry  i s  l e s s  o p tim is t ic  in  r e s p e c t  o f  fu tu re  

developm ents in  in te r n a t io n a l  law because he se e s , u n lik e  K elsen ,

45. I b id .,  275.
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compulsory a d ju d ic a tio n  as r e s t in g  on the  consen t of s t a t e s .  T his, 

in  tu rn , i s  due to  h is  acceptance o f power and so v e re ig n ty  as u n a l te r 

ab le  f a c ts  of the in te r n a t io n a l  s i tu a t io n .  D esp ite  t h i s  view, Morgan

thau  does accep t th a t  the In te rn a t io n a l  C ourt o f J u s t ic e  i s  an im p o rtan t 

advance, p a r t ic u la r ly  in  comparison w ith  the  Permanent C ourt o f I n t e r 

n a t io n a l  J u s t ic e  which, u n lik e  i t s  su cce sso r, had l i t t l e  autonomy and
4 6a membership of the c o u rt which was la ck in g  in  c o n t in u i ty .  Morganthau 

does make an im portan t p o in t in  showing th a t  m ajor d isp u te s  in  i n t e r 

n a t io n a l  law have the c h a ra c te r  o f a ch a llen g e  to  the law i t s e l f  as

re p re s e n ta t iv e  of the  s ta tu s  quo; whereas in  m unicipal law the  s ta tu s
t 4 ?of the  laws a u th o r i ty  i s  n o t brought in to  q u e s tio n . There i s  no th in g

in  K elsen*s th eo ry  to  deny th i s ;  indeed , K elsen r e a d i ly  a ccep ts  th a t

law re p re se n ts  a s ta tu s  quo and a r e s u l t  o f c o n f l ic t in g  in t e r e s t s  even

in  m unicipal law . However, i t  m ight be r e a l i s t i c  to  accep t Morganthau * s

p o in t th a t  an e x p l i c i t  ch a llen g e  i s  o f te n  in v o lv ed .

Morganthau a lso  p o in ts  ou t how prom inent the  need f o r  guaran tees
4 8fo r  law are  in  the in te r n a t io n a l  sph ere . Id e a l ly  th i s  would take

th e  form of c o l le c t iv e  s e c u r i ty ,  bu t only  some p ro g ress  has been made

tow ards th a t  g o a l. Morganthau p o in ts  ou t th e  e s s e n t ia l  weakness of

th e  League o f N ations in  th a t  re s p e c t;  f o r  i t  could  on ly  recommend
4 9a c tio n  in  support of member s t a t e s .  Because o f the  p re c a rio u s  

n a tu re  of the s e c u r i ty  th i s  p rov ided , i t  was the  u su a l p ra c t ic e  fo r  

s t a t e s  to  provide f o r  t h e i r  own s e c u r i ty  or seek the  he lp  of a su p er-

4 6 .  I b id . ,  2 8 5 .

4 7 . I b i d . ,  4 2 0 .

4 8 .  I b id . ,  2 9 1 .

49 . I b id . ,  296 .
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power. Such a p ro v is io n  i s  l i t t l e  more than  s e l f  h e lp . The U nited

50N ations re p re se n ts  a modest advance in  th i s  r e s p e c t .  By A r t ic le s  

29 and 4 l the S e c u rity  C ouncil i s  g iven powers to  in te rv e n e  as an 

enforcem ent agency. However, i t  i s  r e l i a n t  on th e  c o n tr ib u tio n s  of 

member s ta t e s  in  any a c tio n  th a t  m ight occu r. Such c o n tr ib u tio n s  

may, of co u rse , n o t be forthcom ing. The use o f the  veto  (C hapter VII 

of th e  C h arte r)  re in tro d u c e s  d e c e n tr a l iz a t io n , f o r  s ta t e s  invo lved  in  

any c o n f l i c t  may be members o f the  C ouncil o r a l l i e d  to  them, which 

means, in  e f f e c t ,  th a t  the  problems o f enforcem ent brought about by 

th e  balance o f power a re  n o t e lim in a te d .

With the im portan t excep tion  of the id e a  o f in te r n a t io n a l  law 

based on the  consen t o f sovereign  s t a t e s ,  adopted by Morganthau but 

r e je c te d  by K elsen, th e re  i s  g re a t  s im i la r i ty  between the  two th e o r ie s .  

Such d if fe re n c e s  as th e re  are  stem from M organthau’s emphasis on p o l i 

t i c a l  power and th e re  i s  no reason  why th i s  cannot supplem ent th e  Pure 

Theory in  an e x tr a - le g a l  c a p a c ity , p ro v id in g  i t s  concom itant ideo logy  

o f so v e re ig n ty  i s  exposed as n o t I n e v i ta b le .  The b a s is  o f agreem ent 

can be seen when Morganthau * s c h a r a c te r is a t io n  o f ’Realism* in  p o l i t i c s

i s  o u tl in e d , fo r  K elsen could a s s e n t, m u ta tis  m utandis, to  most o f the

51b asic  id e a s , w h ils t  rem aining c o n s is te n t  to  the  Pure T ieory . There 

i s ,  fo rex  ample, a common aw areness of the  c o n f l i c t  o f i n t e r e s t s ;  of 

the  need to  dem arcate a sphere of a n a ly s is  f o r  any sy stem atic  s tudy ; 

a r e je c t io n  of p sy ch o lo g ica l and id e o lo g ic a l th e o r ie s  and an emphasis 

on r a t io n a l  re c o n s tru c tio n ; a re c o g n itio n  th a t  s t a t e s  a re  n o t u ltim a te

50. I b id . ,  299-304.

51. I b id . ,  4-15.
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p o l i t i c a l  o rg a n iz a tio n s ; a d i s t in c t io n  between m orals and the 

p o l i t i c a l  o r le g a l  sphere coupled w ith  a re c o g n itio n  th a t  th e re  i s  

much in te r a c t io n ;  autonomy o f spheres avo id ing  confusion  of methods 

and so on. Also n o tic e a b le  i s  the  s tro n g  tendency to  dem ythologizing 

in  Morganthau, a lre ad y  noted in  K elsen .

In  comparison w ith  K elsen , H a r t’s th eo ry  - w ith  the  excep tio n  

o f a th eo ry  o f J u s t  war (occasioned by H a r t’ s r e je c t io n  o f K e lsen ’s 

view o f law as e s s e n t ia l ly  c o e rc iv e ) . i s  very, s im i la r .  , H a r t’s

g e n e ra l ju risp ru d en ce  has been examined in  d e t a i l  in  an e a r l i e r  chap

t e r ,  however, i t  i s  s u f f ic ie n t  here  to  no te  H a r t’s emphasis on the

developm ent of secondary r u le s ,  r a th e r  than  i n s t i t u t i o n s ,  in  the
52developm ent o f le g a l  system s. H art th in k s  th a t  in te r n a t io n a l  law

53i s ,  a t  l e a s t  fo rm ally , l ik e  p r im itiv e  law, a lthough  i t  i s  n o t c le a r

w hether H a rt b e lie v es  th e re  i s  an in te r n a t io n a l  ru le  of re c o g n itio n  -

54th e  H a rtia n  e q u iv a len t o f the  Grundnorm. H art, d e sp ite  h is  d e n ia l  

o f co erc io n  as a mark of law, n e v e r th e le s s  d is t in g u is h e s  in te r n a t io n a l  

law from m o ra lity , fo r  they  appear as q u ite  d i s t i n c t  system s and th i s  

i s  seen in  the p o s s ib i l i t y  of moral a p p ra is a l  o f in te rn a t io n a l  law (and 

a lso  the  f a c t  th a t  in te rn a t io n a l  law c o n ta in s  much th a t  i s  m orally  

i n d i f f e r e n t ) . P o in tin g  to  the  use o f m unicipal law as a paradigm of 

tru e  law. H art s ta t e s  th a t  amongst a l l  o th e r  r u le s ,  in te r n a t io n a l  law 

must p re se n t the  c lo s e s t  analogue, such d iffe re n c e g a s  t h e r e  are being
55 ,

m erely  c o n tin g e n t. H art a lso  re in fo rc e s  K elsen s r e je c t io n  o f the

52 . Supra, n o te  6 , 91.
53 . I b id . ,  222. H art s ta t e s  th a t  th e re  i s  a form al s im i la r i ty .

54 . I b id . ,  204.
55 . I b id . ,  231, echoing Bentham.
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co n sen t th eo ry  o f in te rn a t io n a l  law . H art p o in ts  ou t t h a t  any 

o b lig a tio n  ( s e l f - o b l ig a t io n  o r o therw ise) presupposes a ru le  and 

t h a t ,  in  th i s  in s ta n c e , th i s  can on ly  be provided  by in te r n a t io n a l  

law.56

IV

A su sp ic io n  about K elsen*s th eo ry  should a r is e  a t  th i s  p o in t .

I f  K elsen can accep t in te rn a t io n a l  law as law in  s p i te  o f i t s  unde

veloped n a tu re , why cannot K elsen a lso  accep t n a tu ra l  law? A fte r  

a l l ,  in te r n a t io n a l  law and n a tu ra l  law have a common h i s t o r i c a l

so u rce , th e re fo re  what i s  accep tab le  of one should be accep tab le  
57of an o th e r .

K elsen d e sc rib e s  in te rn a t io n a l  law as com prising ’incom plete 

norm s’ , in  the  sense th a t  they  re q u ire  a co erc iv e  elem ent provided 

by the  p o s i t iv e  le g a l  system s o f s t a t e s .  This incom pleteness i s  a 

c h a r a c te r i s t i c  shared by c o n s t i tu t io n a l  norms which only a t t a in  com

p le te n e s s  when p a r t  o f low er, co erc iv e  norms. This may be exp la ined  

by say ing  th a t  th e  system o f law has a ’norm ative shadow’ (a norm 

system ). G en era lly  th e re  w i l l  be a c le a r  r e la t io n  o f law to  norm - 

perhaps, b u t n o t n e c e s s a r i ly ,  one norm to  each law . However, because

56 . I b id . ,  220-1.
57 . This seems to  be im plied  by L au te rp ach t, su p ra , no te  2 and 

125- 9 , b u t, a t  the  tim e of L a u te rp a c h t’s a r t i c l e ,  K elsen h e ld  
the  in te r n a t io n a l  Grundnorm as ’p a c ta  su n t se rvanda’ . O ther, 
more g en e ra l c r i t i c s ,  inc lu d e  W. Friedm ann, Legal Theory, 278- 
80 , and W.B. S te m , Note on K e lsen ’s Theory o f In te rn a t io n a l  
Law.
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Kelsen d efin es  law as e s s e n t ia l ly  co erc iv e , he d e fin es  each norm as 

co erc iv e . This n a tu ra lly  r a ise s  a problem for  some norms e x is t  th at 

are seemingly non -coercive. K elsen 's answer i s  th at these are 

in ter n a lly  connected to coercive norms and only then become complete 

norms. This theory was d iscussed  e a r lie r  in  connected w ith Hart’s 

theory. S u ffice  i t ,  for the present, to  show th a t th is  theory i s  

deeply embedded in  the Pure Theory. I f  th is  i s  the ca se , surely  

i t  i s  p la u sib le  to include natural law as incomplete norms? In a 

sense Kelsen agrees. In tern ation a l law in  i t s  present s ta te  con tin 

g en tly  depends on p o s it iv e  law but, in  doing so , i t  resem bles,perhaps, 

natural law. However, natural law, as seen in  an e a r lie r  chapter, i s  

destroyed in  the p rocess. Now i t  might be thought th a t in tern a tio n a l 

law i s  s im ila r ly  destroyed, becoming l ik e  natural law, an ideo logy  to  

support any s ta te . The d ifferen ce  i s  th a t in tern a tio n a l law i s  inde

pendently esta b lish ed  as a non—formal system in  a way that natural law 

i s  n o t. The reason for th is  i s  th at there i s  a general consensus on 

what ^  in tern a tio n a l law coupled w ith some content and e x p l ic i t  

p o s it iv is a t io n  in  in tern a tio n a l bodies -  so th a t i t  i s  not t o t a l ly
58dependent on s ta te s .  In add ition , because i t ,  o f i t s  nature, 

a ffe c ts  other s ta te s ,  i t  r e s ts  on a mutual p ra ctice  in  the way th at  

natural law in  any given s ta te  cannot.

In summary, th erefore , i t  can be accepted th a t there i s  some 

s im ila r ity  between natural law and in tern a tio n a l law. The d ifferen ce

58 , Of course th is  does not deny th at the v a l id ity  o f in tern a tio n a l 
law can stem from the Grundnorms o f n a tion a l le g a l systems as 
was shown e a r lie r . However, although th is  i s  a lso  the case w ith  
natural law, as chapter 1 shows, i t  i s  d estru c tiv e  o f any autono
mous natural law. The p o s s ib i l i t y  o f an autonomous natural law 
l ik e  in tern ation a l law i s  ruled out fo r  reasons given in  the te x t .
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i s  th at the la t t e r  i s  dynamic, and developing in to  a system comparable 

to  municipal law, without destroying i t s  fundamental nature.

In conclusion , i t  i s  c lea r  th at K elsen provides ch allenging views 

in  rep ly  to the two main l in e s  of c r it ic ism  of in tern a tio n a l law, 

Kelsen affirm s the le g a l sta tu s  o f in tern a tio n a l law and denies the 

sp ec ia l s ta tu s  o f the s ta te . This does not b lind Kelsen to  the 

precarious nature o f in tern a tio n a l law and the immense p o ten tia l  

o f n ation a l in te r e s t  for  corrupting the development of such law.

K elsen a lso  does n ot, r e a l i s t i c a l ly ,  expect war to  be banished in  

the forseeab le  fu ture, e ith e r  as a wrong or as a san ction . W hilst 

i t  would be too sanguine to expect e ith e r  wrongdoing or r ep r isa ls  

to  disappear from in tern a tio n a l r e la t io n s , i t  would be p o ssib le  to  

move towards a le s s e r  degree o f r e p r isa l. With the development o f  

in tern a tio n a l law to cen tra lized  in s t i t u t io n s ,  i t  i s  p o ssib le  to  

envisage the replacement o f n ation al law by a comprehensive in te r 

n a tion a l law which would come to regu late  in d iv id u a ls  d ir e c t ly , in  

place of n a tio n a l law, and would not need a reso r t to war. Sanctions 

would remain only in  the form o f punishment. Such would f u l f i l  

K elsen’s idea  o f ’peace through law’ .
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C hapter 10 

The Pure Theory in  the  C ourts

Hans K elsen*s Pure Theory of Law and i t s  d o c tr in e  of the  Grundnorm 

has achieved a c e r ta in  n o to r ie ty  r a th e r  removed from i t s  c o n tr ib u tio n  

to  ju risp ru d en ce  as such. Such n o to r ie ty  a r i s e s  from the  occasions on 

which i t  has been used as an a u th o r i ty  by Commonwealth C ourts in  the  

d i f f i c u l t  p o l i t i c a l  and c o n s t i tu t io n a l  s i tu a t io n s  c re a te d  by the  a f t e r -  

math o f re v o lu tio n . Examples o f th ese  occurred  in  P ak is tan  in  1958 

and in  Uganda in  I 966 . However, the  most complex and c o n tro v e rs ia l  

in s ta n c e  was th a t  of Rhodesia fo llow ing  the U n ila te r a l  D ec la ra tio n  of 

Independence of 1965.^ There the c o u rts  moved towards acceptance of 

the  Smith regime and i t s  new C o n s ti tu tio n  in  a s e r ie s  o f d e c is io n s  of 

m ajor p o l i t i c a l  s ig n if ic a n c e .

A fte r  o u tl in in g  the main le g a l  e v en ts , i t  w i l l  be argued th a t  

th e  Rhodesian ju d ic ia ry  and n o ta b ly  Beadle C .J . m isrep resen ted  K elsen*s 

p o s i t i v i s t  Pure Theory and i t s  concept o f Grundnorm as an a u th o r i ty  a t  

c r u c ia l  p o in ts  in  t h e i r  d e l ib e ra t io n s  in  o rd e r to  d isg u ise  from o b ser

v e rs , and perhaps from them selves, the  p rofoundly  p o l i t i c a l  n a tu re  o f 
2

th e i r  a c t io n s .  In  p a r t i c u la r ,  i t  w i l l  be shown th a t  the ro le  o f the 

Pure Theory was to  s e t  the  term s of t h a t  d e l ib e ra t io n  and to  p rov ide  the  

c r i t e r i a  of acceptance of the I 965 C o n s ti tu tio n  and o f the  Smith regim e; 

a ro le  u t t e r l y  i l le g i t im a te  accord ing  to  t h a t  same Theory. Furtherm ore,

1. The S ta te  v . Dosso (1958) 2 P .S .C .R . I 8O; Uganda v . Commissioner 
o f P riso n s  ex p . Matovu ( I 966) E.A. 514; Madzimbamuto v . L ardner- 
Burke N .O .; Baron v_. Ayre N.O. GD/CIV/23/66, Government P r in te r ,  
S a lisb u ry  (Lewis and G oldin J . J . ) ;  ( I 968) 2 S.A. 284 (A ppella te  
D iv is io n ) ; ( I 969) 1 A.C. 645 /P r iv y  C o u n c il); R. v . Ndhlovu ( I 968) 
4 S.A. 515; Dhlamini and O thers v . C a r te r  N.O. "^ I9 b b ) 2 S.A. 445.

2 . The te x t  r e lie d  on was K elsen, General Theory o f Law and S ta te .
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i t  w i l l  be argued th a t  accord ing  to  the  Pure Theory the courts*  a c tio n s  

cou ld  only  be p o l i t i c a l  and n o t the  outcome o f p u re ly  le g a l  reason ing  

a lo n e . In  t h i s  l i g h t  the  ensuing debate  about th e  ro le  o f the  Pure 

"Theory in  the c o u rts  w i l l  be examined and the  Theory w i l l  be defended 

a g a in s t  doubts ra is e d  about i t s  i n t e g r i t y  in  th a t  c o n te x t. S p e c if i

c a l l y ,  i t  w i l l  be argued th a t ,  c o r r e c t ly  u n derstood , the  Rhodesian 

case  does n o t provide evidence of the im m orality  though t by some to  

be consequent upon a p o s i t i v i s t  approach to  law.

P r io r  to  U .D .I. (1 1 .1 1 .65 ), the  Rhodesian c o u r ts  were s i t t i n g  

under the  I 96I  C o n s ti tu tio n  g ran ted  by B r i ta in  which re se rv ed  c e r ta in  

r e s id u a l  powers to  the B r i t i s h  Government, w h ils t  th e re  was n e v e r th e 

le s s  a convention  th a t  the  l a t t e r  should n o t l e g i s l a t e  fo r  Rhodesia 

ex cep t in  the  even t of a breach  o f th a t  C o n s ti tu t io n .^  In  a d d itio n , 

the  C o lo n ia l Laws V a lid ity  A ct, I 863 den ied  the  r i g h t  o f a c o lo n ia l  

l e g i s l a tu r e  to  a l t e r  a c o n s t i tu t io n  ex cep t in  the  manner s t ip u la te d  

w ith in  i t .  Entrenched w ith in  the  C o n s ti tu tio n  was a D ec la ra tio n  of 

R ig h ts  which guaran teed  basic  human r ig h t s  and freedom s, in c lu d in g  

p ro te c t iv e  p ro v is io n s  to  secure  th e  observance o f p roper le g a l  p ro 

cedure and p ro te c tio n  from d is c r im in a tio n  by laws o r a d m in is tra tiv e  

a c t io n . A r ig h t  o f appeal to  th e  P riv y  C ouncil was a lso  p rovided  by 

the C o n s ti tu tio n  as p a r t  o f th a t  D e c la ra tio n . At the  tim e o f U .D .I. 

the  Smith regime prom ulgated a new C o n s ti tu tio n  which in tro d u ced

3 . The Crown retained  u ltim ate con tro l over the power to pardon.
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fundam ental changes from th a t  of I 96I ,  w h ils t  r e ta in in g  o th e r  p ro 

v is io n s .  The New C o n s ti tu tio n  provided  fo r  the  appointm ent of an 

o f f i c i a l  to  serve as the  Queen’s r e p re s e n ta t iv e ,  re p la c in g  the  

G overnor. The Rhodesian le g i s la tu r e  took a l l  power to  make law s, 

denying any such power to  the  B r i t i s h  Government and i t  made the  

p re v io u s ly  en trenched c lau se s  o f the  I 96I  C o n s ti tu tio n  s u b je c t to  

a m a jo rity  d e c is io n  of the l e g i s l a tu r e .  In  the  l i g h t  o f ensuing 

le g a l  developm ents, a s ig n i f ic a n t  change was e f fe c te d  by a b o lish in g  

the  r i g h t  o f appeal to  the  P rivy  C ouncil, w h ils t  p ro v id in g  f o r  the  

co n tin u in g  in  o f f ic e  o f the s i t t i n g  judges ( s u b je c t to  an oa th  o f 

l o y a l ty ) .  The I 965 C o n s ti tu tio n  d id  n o t p re s e n t i t s e l f  as d e r iv in g  

v a l id i ty  from i t s  p red ecesso r, b u t d e c la red  i t s  own v a l id i t y .  In  

response to  U .D .I. and the new C o n s ti tu tio n  the  Governor is su e d  

s ta tem en ts  d ism issin g  the M in is te rs  form ing the  government and c a l l 

ing  on the people to  r e f r a in  from su p p o rtin g  the  regime the  M in is te rs  

now formed. However, the  people were asked to  c a r ry  on t h e i r  normal 

ta sk s  and m ain ta in  law and o rd e r, the  ju d ic ia ry  being  s p e c i f ic a l ly  

in c lu d ed  in  th a t  re q u e s t. A few days l a t e r  the  B r i t i s h  Government 

r e p l ie d  w ith  the Southern Rhodesia A ct, I 963 and th e  C o n stit u t io n a l  

O rder, 1965» These were held  to  be r e t r o s p e c t iv e ly  e f f e c t iv e  as from 

the  d a te  o f U .D .I. and denied l e g a l i t y  to  th e  a c ts  o f the Rhodesian
4l e g i s l a tu r e ,  p la c in g  a u th o r i ty  in  H.M. in  C ou n cil. Hie U nited  N ations 

passed  a re s o lu tio n  (5 .1 1 .65 ) c a l l in g  upon B r i ta in  to  re so lv e  the s i t 

u a tio n  by the  use o f fo rc e . This was fo llow ed by a S e c u rity  C ouncil

4. Hie B r i t i s h  Government d id  very  l i t t l e  in  u s in g  th ese  powers fo r  
l e g i s l a t i o n .
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r e s o lu t io n  (12 , 11 , 65) c a l l in g  on member s ta t e s  n o t to  reco g n ise  the 

Smith regime and to  en fo rce  san c tio n s  a g a in s t  i t .  The B r i t i s h  Govern

ment eschewed the  use of fo rce  and adopted a p o lic y  of n e g o tia t io n , 

r e ly in g  on the e f f e c t  o f san c tio n s  to  ensure  a su c c e ss fu l co n c lu s io n .

The Rhodesian ju d ic ia ry  were p laced  in  a v e ry  d i f f i c u l t  p o s i t io n .
5

The new regim e, presum ably m otivated  by a d e s ir e  fo r  r e s p e c ta b i l i ty ,  

a llow ed the  c o u rts  to  con tinue  in  o f f ic e  a f t e r  an u n su ccessfu l a ttem p t 

had been made to  en fo rce  an oa th  o f lo y a l ty .  As Beadle C .J . sa id

That th e  p re s e n t s i tu a t io n  i s  a w holly unprecedented 
one seems beyond q u e s tio n . I t  i s  unprecedented 
because h e re , du rin g  the  course  o f the  re v o lu tio n , 
a c o u rt which has n o t " jo in ed  the re v o lu tio n "  has 
been p e rm itted  to  s i t  and co n tinue  to  fu n c tio n  and 
now has to  a d ju d ic a te  as such a c o u r t .

What the  c o u r t f e l t  i t  had to  a d ju d ic a te  was u l t im a te ly  th e  success 

of the  re v o lu tio n  and consequen tly  th e  v a l id i ty  o f the  new regime 

and i t s  C o n s ti tu t io n . This occurred  in  a s e r ie s  o f cases  which q u e s t

ioned the  le g itim a c y  of the new regim e; th e  most im p o rtan t being 

Madzimbamuto v . Lardner-Burke N.O. ;  Baron v . Ayre N.Q. which, fo r  

obvious reaso n s , became known as the  " C o n s ti tu tio n a l C ase". Both 

Madzimbamuto and Baron were s u b je c t  to  a d e te n tio n  o rd e r made befo re  

U .D .I. and which, in  term s o f the S ta te  o f Emergency under which i t  

was made, had ex p ire d . T heir d e te n tio n  was n e v e r th e le s s  con tinued  by 

an o rd e r made under the I 965 C o n s ti tu t io n . This was challen g ed  befo re

5 . As D ias say s , th i s  enhanced th e  show o f l e g a l i t y  and avoided the 
co n tro v e rsy  o f packing the  bench. See R.M.W. D ias, Legal P o l i t i c s ,  
Norms behind the  Grundnorm, 258 . This meant the  p ro v is io n  fo r  o a th s 
of the  1965 C o n s ti tu tio n  was ig n o red .

6 . Madzimbamuto v . Lardner-Burke N .O .; Baron v« Ayre N.Q. ( I 968) 2 S.A,
3 07 .
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th e  High C ourt o f R hodesia on b eh a lf  o f the  d e ta in e e s  on the  grounds 

t h a t  ’ the P arliam en t o f Rhodesia has no le g a l  e x is te n c e  and ev ery th in g  

done by i t  i s  i n v a l id ’ . In  re p ly , on b e h a lf  o f th e  regim e, i t  was 

argued before  th e  High C ourt ( in  term s re d o le n t o f th e  Pure Theory),

th a t  a le g a l  o rd e r ceases  to  have v a l id i t y  when i t  
lo s e s  e f f ic a c y  and no lo n g e r c o in c id es  w ith  r e a l i t y ,  
and th a t  t h i s  a p p lie s  w hether the  new o rd e r  which 
re p la c e s  i t  came about in  a le g it im a te  way o r  n o t, 
p rovided  on ly  th a t  the  p r io r  e f f ic a c y  o f  th e  o ld  
o rd e r has passed  to  the new o n e .°

F a i l in g  th i s ,  i t  was argued ( in  term s im ported from in te r n a t io n a l  law) 

th a t  even i f  th e  regim e was n o t c le a r ly  the  de Ju re  government i t  was 

undoubtedly  the  de fa c to  government and hence some o f i t s  a c ts  were
9

c le a r ly  le g i t im a te .  C lo se ly  connected to  t h i s  was an argument t h a t  

th e  enforcem ent o f the  reg im e’s laws was n e ce ssa ry  f o r  p u b lic  o rd e r - 

the  ’d o c tr in e  o f n e c e s s i t y * H i e  c o u r t  (Lewis and G oldin J . J ,  p re 

s id in g )  h e ld  th a t  the  s tro n g e r  case f a i l e d  because t h i s  was n o t an 

argument a p p lic a b le  to  th e  p re se n t s i tu a t io n  w here, d e s p ite  the lack  

o f a le g it im a te  in te r n a l  su ccessio n  of reg im es, th e re  was s t i l l  an 

e x te rn a l  so v ere ig n . This being the  case , the  c o u r t  could  n o t decide  

w hether such so v e re ig n ty  had ceased , in te r n a l  e f f ic a c y  n o t being con

s id e re d  as a c r i t i c a l  t e s t .  In  re p ly  to  th e  a l t e r n a t iv e  argum ents, 

the  c o u r t  em phasised i t s  re l ia n c e  ( f o r  co n tin u in g  in  o f f ic e )  on the  

regime and the  la ck  o f B r i t i s h  a s s is ta n c e  in  th a t  r e s p e c t .  I t  was 

h e ld  n ecessa ry  to  avoid  what would be, in  e f f e c t ,  a le g a l  vacuum.

7 . Judgement 6 p e r  Lewis J .
8 . Supra, n o te  2, I I 5, The Basic Norm of a  Legal O rder was c i te d ;

su p ra , n o te  7 , 9 . The a p p l ic a b i l i ty  o f K e lse n 's  th eo ry  and o th e rs
was r e je c te d ;  i b i d . ,  17 p e r Lewis J .

9 . Supra, no te  J, 26 p e r  Lewis J .
10. I b id . ,  63 p e r Lewis J .  The d is c u s s io n  was in  term s of ’ s a lu s

p o pu li suprema l e x ’ .
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C onsequently  i t  was found th a t  the  d e te n tio n  o rd e rs  a t  l e a s t  were 

c o n s is te n t  w ith  m a in ta in in g  o rd e r w ithou t d e trim en t to  th e  funda

m ental r ig h t s  o f the  I 96I  C o n s ti tu t io n .^ ^

Those argum ents advanced by the regime a l l  f ig u re d  in  the case 

on ap p ea l. Of th e se  th e  argument o f ’e f f ic a c y  to  v a lid i ty *  s e t  the 

term s of much o f th e  d e l ib e r a t io n .

On the  appeal of Madzimbamuto and Baron to  the  A p p e lla te  D iv is io n

o f th e  High C ourt th e  judges c a r r ie d  o u t an ex ten s iv e  survey  o f cases

from o th e r  le g a l  system s ( in c lu d in g  those a r i s in g  from the U.S. C iv il
12War)and of numerous works of ju risp ru d e n c e . Amongst the  l a t t e r ,  

K e lsen ’s Pure Theory was prom inen t. The C hief J u s t ic e  in  p a r t ic u la r  

im parted  a s tro n g  K e lse n ite  f la v o u r  to  th e  p roceed ings; e s p e c ia l ly  

by th e  employment o f K e lsen ’s concept o f G r u n d n o r m .B e a d le  C .J . 

posed the problem as one o f d ec id in g  w hether the  Grundnorm had 

changed. This he proposed to  determ ine by judg ing  th e  e f f ic a c y  of 

the  change o f regime (w hether i t  was g e n e ra lly  accep ted  and obeyed), 

making th i s  the c r i t e r i o n  o f v a l id i ty  o f i t s  C o n s ti tu t io n . In  th i s  

co n n ec tio n . Beadle C .J . c i te d  the  use o f K e lsen ’s th eo ry  in  the 

e a r l i e r  P ak is tan  and Uganda case s  which a ls o  concerned th e  v a l id i ty  

of a p o s t- re v o lu tio n a ry  r e g i m e . T h e  s e c tio n s  o f K e lsen ’s ’G eneral

11. I b id . ,  74 p e r Lewis J .
12. Supra, n o te  6 , 284. Cases r e l i e d  on in  p a r t i c u la r  were Baldy v«

H unter, I 7I  U .S. 388 ( I 898 ) ;  Johnson v . The A tla n tic  Gulf and
West In d ian  T ra n s i t  Co. I 56 U .S. 618 (1894).

13 . See c h a p te r  5 a t  n o te  28 fo r  a b r i e f  o u tl in e  of the  concep t of
Grundnorm.

14. Supra, note 6 , 316- 8 .
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Theory o f Law and S ta te * s p e c i f ic a l ly  r e l i e d  on were those  e n t i t l e d

The P r in c ip le  o f L eg itim acy ; Change o f the  Basic Norm; The P r in c ip le  
ISo f E f fe c t iv e n e s s .

With th ese  re fe re n c e s  to  hand. Beadle C .J .  argued th a t ,  a lthough

th e  Smith regime was the  e f f e c t iv e  government, i t  was im possib le  to

say i f  i t  would rem ain so , because a t  t h a t  tim e th e  outcome o f the

a p p lic a t io n  o f sa n c tio n s  could  n o t be p re d ic te d . Hence, i t  was n o t

p o s s ib le  to  accep t th e  regim e as having v a l id i t y .  He then  h e ld  th a t

the  o ld  Grundnorm was in o p e ra tiv e  b u t th a t  th e  regim e had n o t y e t

succeeded in  ’s e t t in g  u p ’ a new Grundnorm and th a t ,  conseq u en tly ,

th e  le g a l  system was in  th e  p o s i t io n  as d e sc rib e d  by D ias^^ (where

th e re  i s  no lo n g e r a Grundnorm, bu t some c r i t e r io n  which g iv e s  the

q u a l i ty  ’ law ’ has to  be used , even i f  i t  belongs to  th e  o ld  o rd e r ) .

E e k e la a r ’s view th a t  th e re  was a ’ s p l i t ’ in  the  Grundnorm, r e ta in in g

de Ju re  elem ents o f the  I 961 C o n s ti tu tio n  w h ils t  depending in  a de fa c to

17change, was a lso  r e f e r r e d  to .  These formed the  background to  Beadle 

C . J . ’ s s o lu tio n  which was to  base the  c o u r t ’s a u th o r i ty  on th e  de fa c to  

government w h ils t  n o t ’ jo in in g  the  r e v o lu t io n ’ . This d id  n o t of course

15 . Supra, no te  2 , 117-119*
16 . R.M.W. D ias, J u r isp ru d e n c e , 381 r e f e r r e d  to ; su p ra , no te  6 , 351*

K elsen would d o u b tle s s  say  th a t  th i s  would s t i l l  u l t im a te ly  ( in
in te r p r e ta t io n )  re q u ire  a Grundnorm. Beadle C .J . ,  however, 
appeared to  r e ly  on the  I 96I  C o n s ti tu t io n . W h ils t i t  i s  p o ss ib le  
to  make sense o f th i s  when coupled w ith  dependence on a de fa c to  
regim e, i t  i s  d i f f i c u l t  to  square in  le g a l  th e o ry  as F ie ld sen d  
A .J.A . p o in ted  o u t.

17 . Supra, no te  6 , 351* R e fe rrin g  to  t h i s ,  J .D . F in ch , In tro d u c tio n
to  Legal Theory, 121, say s , ’A s p l i t  in  governm ental a lle g ia n c e  
in  a co un try  does n o t, f o r  in s ta n c e , connote a  s p l i t  in  the  b asic  
norm, any more than  th e  i n a p p l i c a b i l i ty  o f th e  b a s ic  norm to  a 
d is u n ite d  p o l i t i c a l  system  p re se n ts  us w ith  a case  o f j u r i s t i c  
s c h iz o p h re n ia !’ .
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im ply th a t  ev e ry th in g  th e  de fa c to  government d id  was law fu l f o r  

o therw ise  i t  would be de ju r e , as Beadle C .J . p o in ted  o u t. Hie 

C hief J u s t ic e  concluded

Hie p re s e n t Government has e f f e c t iv e ly  usurped 
a l l  th e  governm ental powers under the  o ld  Grund
norm, b u t has n o t y e t succeeded in  s e t t in g  up a 
new Grundnorm in  i t s  p la c e . As a r e s u l t  o f th i s  
e f f e c t iv e  u su rp a tio n  i t  can do any th ing  which the  
Government i t  usurped could  have done, b u t u n t i l  
the  p re s e n t  Government has achieved th e  s ta tu s  
of a de ju re  Government, and th e  re v o lu tio n a ry  
Grundnorm becomes the  new Grundnorm, i t  must 
govern in  term s o f the o ld  Grundnorm . , . u n t i l  
i t s  new c o n s t i tu t io n  i s  f irm ly  e s ta b lis h e d , and 
has th u s  become th e  de ju re  c o n s t i tu t io n  of the  
t e r r i t o r y ,  i t s  a d m in is tra tiv e  and l e g i s l a t i v e  a c ts  
must conform to  th e  I 96I  C o n s t i tu t io n .I 8

F ie ld sen d  A .J .A ., ta k in g  a more r ig o ro u s ly  le g a l  view, r e je c te d  

th i s  ’ha lf-w ay  h o u se’ s o lu t io n , p o in tin g  o u t th a t  the  Smith regime 

could n o t even be regarded  as the de fa c to  government because i t  

d id  n o t c o n tro l th e  ju d ic ia r y .  C laim ing th a t  th e  c o u r t s t i l l  s a t  

under th e  196I  C o n s ti tu t io n , F ie ld sen d  A .J.A . r e je c te d  th e  p o s s ib i l i t y  

o f even embarking on an en qu iry  in to  the  e x is te n c e  of a c o n s t i tu t io n .

the c o u r t  cannot s i t  to  determ ine w hether the 
c o n s t i tu t io n  under which i t  was c re a te d  has d i s 
appeared . . .  A c o u rt c re a te d  by a w r i t te n  
c o n s t i tu t io n  can have no independent e x is ten c e  
a p a r t  from th a t  c o n s t i tu t io n .19

(Indeed , as he p o in ted  o u t, a c o u r t i s  norm ally  thought o f as guard

ian  o f i t s  c o n s t i tu t io n ) .  Hie b a s is  fo r  the  c o u r t ’ s e n q u ir ie s  in  

th i s  re s p e c t  was n o t s a t i s f a c t o r i l y  ex p la in ed  and i t  i s  d i f f i c u l t .

18 . Supra, no te  6 , 351-2 .

19 . Supra, no te  6 , 429-30, c r i t i c i s i n g  the  P ak is tan  and Uganda c a se s . 
Hie P riv y  C ouncil concurred ; ( I 969 ) 1 A.C. 668.
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20fo llow ing  F ie ld sen d  A .J .A ., to  see how i t  could  be. He concluded 

th a t  th e  c o u r t ’s a u th o r i ty  could come only  from i t s  o r ig in a l  C o n s ti

tu t io n ,  i f  t h i s  was in  doubt then  so must be th e  c o u r t ’s a u th o r i ty  

a ls o .  However, in  the  c ircu m stan ces , he was p repared  to  a cc e p t a 

l im ite d  d o c tr in e  o f n e c e s s i ty  to  avoid a le g a l  vacuum in  p r a c t ic e  

(p ro v id in g  th a t  i t  d id  n o t f u r th e r  the  u su rp a tio n , was n e ce ssa ry

fo r  p u b lic  o rd e r  and r e ta in e d  the  in d iv id u a l r ig h t s  of th e  I 96I  
21C o n s t i tu t io n ) .  This approach was r e je c te d  by Beadle C .J .

Hie c o u r t  upheld  the  v a l id i ty  o f th e  P roclam ations o f Emergency

as being n ecessa ry  f o r  the  m aintenance o f law and o rd e r . However,

the  judges unanim ously h e ld  th a t  th e  p a r t i c u la r  d e te n tio n s  under

review  were in v a l id ,  as th e  need f o r  co n tin u in g  the  d e te n tio n  had

to  be re a sse s se d  on each renewal by the  M in is te r , which had n o t
22occurred  in  t h i s  in s ta n c e .  The Smith regime regarded  th i s  as 

something of a v ic to ry  and proceeded to  embark on a new s e r ie s  of 

d e te n tio n s  w ith in  th e  c o u r t ’s c r i t e r i a .  These inc luded  the  d e te n tio n s  

of Madzimbamuto and Baron.

The case  was co n sid e red  by the  P riv y  C ouncil which h e ld  unambig

uously  th a t  th e  B r i t i s h  Government r e ta in e d  so v e re ig n ty . I t  r e je c te d

20. J.W. H a r r is ,  When and Why Does th e  Grundnorm Change? I 27 , argues
from th e  p o s s ib i l i t y  o f ju d ic ia l  d e te rm in a tio n  o f i t s  own power
in  in d iv id u a l  c a se s , th a t  i t  i s  thus c o r r e c t  to  extend t h i s  to  
th e  c o n s t i tu t io n .  T his does n o t fo llo w , f o r  the  l a t t e r  e f f e c t 
iv e ly  e n t a i l s  t h a t  judges can determ ine t h e i r  own powers in  a l l  
cases  a t  once in c lu d in g  the  very  d e te rm in a tio n  by which they  do 
so . N e v e rth e le ss , i t  cannot be den ied  th a t  judges can en qu ire  
in to  p a r t i c u l a r  c o n te n ts  of t h e i r  c o n s t i tu t io n s .

21. Supra, n o te  6, 441.
22. That i s ,  on grounds independent o f th e  C o n s ti tu t io n a l  p o s i t io n .
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the compromise so lu tio n  of Beadle C.J.  and w ith i t  a de Jure/de fa c to  
23d is t in c t io n , which the Board held was in ap p licab le  in  an in ter n a l  

s itu a t io n . The doctrine of n e c e s s ity  was a lso  re jec ted  as inappro

p r ia te  fo r  there was, in  the opinion o f  the Board, no le g a l  vacuum
24because the power to make laws la y  w ith H.M. in  C ouncil. The 

Privy Council appeared to accept the argument by the C hief J u s t ic e  

o f P a k i s t a n , w h i c h  purported to  r e ly  on K elsen’s a u th ority , 

arguing th at the e s s e n t ia l  cond ition  to determine whether a c o n s t i

tu tio n  has been annulled i s  the e f f ic a c y  of the change. In th is  

resp ect i t  was held th a t i t  was im possible to  say th a t the B r it ish  

attempt to r ea sser t sovereignty  would f a i l .  The Board emphasised 

the d i f f ic u l t y  o f determ ining e f f ic a c y , as w itnessed  by the d if fe r e n t  

views o f the Rhodesian j u d g e s . F u r t h e r m o r e ,  i t  took th at d ifferen ce

as in d ica tin g  th a t the d ec isio n  la y  w ith the court rather than being
27an ob jectiv e  t e s t .

28The case o f ^  v . Ndhlovu gave the Rhodesian court an opportunity  

to  rep ly  to the Privy C ouncil. Beadle C.J.  c r i t i c i s e d  the Privy C ouncil’s

23 . Madzimbamuto v . Lardner-Burke and Another (1969) 1 A.C. 723, 
remarking th at th is  pertained to  in tern a tio n a l recogn ition  which 
was a matter o f p o l i t i c s .  They held th at the continued s i t t in g  of 
the court was proof o f B r itish  sovereignty; i b i d . ,  67O, agreeing  
w ith F ield send , A.J.A.

24. Lord Pearce d is s e n t in g ,  to  reach a p o s i t io n  s im ila r  to  F ie ld sen d  
A.J.A.;  i b i d . ,  731-745, e sp .732 .

25 . The State v . Dosso (1958) 2 P.S.C.R. I 8 5 .

26 . Supra, note 23, 669 .
27 . I b i d . ,  669- 671 . They held th a t the regime was not de fa c to  (agree

ing w ith F ieldsend A.J.A. )  and th a t the judges should continue
under the I 96I  C on stitu tion  or res ig n .

28 . R. V .  Ndhlovu (1968) 4 S.A. 515.



355

29approach as being u n r e a l i s t i c  and l e g a l i s t i c .  The e f f ic a c y  o f 

the  regime was then  reco n sid e red  and i t  was found p o ss ib le  to  

’p r e d ic t  w ith  c e r ta in ty  th a t  s an c tio n s  w il l  n o t succeed in  t h e i r  

o b je c t iv e  of overthrow ing the  p re s e n t Government’ . ^  The new C o n sti

tu t io n  was thus e f f ic a c io u s  and hence v a l id .  C itin g  the P a k is ta n  and 

Uganda c a se s . Beadle C .J . concluded th a t  by rem aining s i t t i n g  the  

c o u r t  th e re fo re  accepted  th i s  c h a n g e . W h a t e v e r  w eight m ight be 

a tta ch e d  to  c o n s id e ra tio n s  o f e f f ic a c y  th e  accep tance o f the  regime

was n o t unexpected coming, as i t  d id , in  th e  wake o f the  c o u r t ’ s
32d e c is io n  in  Dhlamini v . C a r te r . Here the  Rhodesian Appeal C ourt

re fu sed  a d e lay  to  allow  s u f f i c i e n t  tim e to  appeal to  the  P rivy

C ouncil (and thus in  e f f e c t  den ied  an en trenched  c lau se  o f the  196I

C o n s ti tu tio n )  on the grounds th a t  a fav o u rab le  d e c is io n  would prove 

33in e f f e c t iv e .  D espite  th a t  d e c is io n , the  accused were re p rie v e d  by 

Royal P re ro g a tiv e  from th e i r  d e a th  sen te n c es . This e f f e c t iv e ly  ended 

the  p re ten ce  o f lo y a l ty  to  the  Queen th a t  th e  regime had fo s te re d  and 

b rough t th e  c o u rts  to  a Rubicon, b rin g in g  t h e i r  lo y a l ty  in to  c o n f l i c t  

w ith  t h e i r  dependence on the regim e and i t s  e x e c u tiv e . No compromise 

was p o s s ib le  and the c o u rt h e ld  th a t  the  p re ro g a tiv e  of mercy now la y  

w ith  the r e g i m e . A n y  id e a  o f r e ta in in g  whole o r p a r t  o f the  I 96I

29 . I b id . ,  517- 523 . This seems p a r t ly  a re p ly  to  the  Board’s c r i t ic i s m  
o f h is  p o l i t i c a l  le an in g s  and to  i t s  f a i l u r e  to  conduct an enqu iry  
in to  e f f ic a c y . The P rivy  C ouncil i s  open to  t h i s  l a t t e r  charge 
because o f i t s  use of the  e f f ic a c y  argum ent.

30 . I b id . ,  532 the  use o f fo rce  being  ru le d  o u t.

31 . I b id . ,  522 . A re p u b lican  C o n s ti tu tio n  fo llow ed on 1 .3 .7 0 .

32 . Dhlamini and O thers v. C a r te r  N.Q. ( I 968) 2 S.A. 445.

3 3 . I b id . ,  466.
34 . I b i d . ,  469 per Beadle C .J .
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C o n s ti tu tio n  was no lo n g er p o s s ib le , F ie ld sen d  A .J.A . and Young J ,  

re s ig n e d . The m a jo rity  o f the  ju d ic ia ry  rem ained, in  e f f e c t  jo in in g  

th e  re v o lu tio n . The th re e  A frican s  re p rie v e d  by th e  Queen were 

executed  on the  6 th  March, I 968 .

I t  i s  c le a r  from th ese  d e c is io n s  th a t  the  c o u r ts ,  and the  C hief 

J u s t i c e  in  p a r t i c u la r ,  formed much o f t h e i r  d e l ib e ra t io n  in  term s of 

th e  Pure Theory and e s p e c ia l ly  i t s  concep t o f Grundnorm and the  

r e l a t io n  o f e f f ic a c y  to  v a l id i ty .  Indeed , the  dependence of the 

change o f Grundnorm on e f f ic a c y  was made th e  c r u c ia l  t e s t  in  d e te r 

m ining the  c o u r t ’ s a t t i tu d e  to  the  Smith regim e, and was t r e a te d  as 

e q u iv a le n t to  re so lv in g  the  s ta tu s  o f the  C o n s ti tu t io n . W h ils t th e re  

can be l i t t l e  doubt o f the re lev an ce  o f the  Pure Theory to  th ese  

e v e n ts , what may be doubted i s  the p ro p r ie ty  o f th e  ro le  in  which i t  

was c a s t .

I I

Speaking o f m isconceptions of K e lsen ’s th e o ry . F inch r i g h t ly  

a s s e r t s .

they  a re  la rg e ly  a t t r ib u ta b le  to  a confusion  o f the 
two senses of the word c o n s t i tu t io n  . . .  In  p a r t i c 
u la r ,  th e  c o n s t i tu t io n  in  the  p o s i t iv e  le g a l  sense 
has been taken  fo r  th e  b asic  norm, which i t  i s  n o t .35

3 5 . Supra, no te  I 7 , 126-7. This a lso  c o n ta in s  a c a re fu l  a n a ly s is  o f 
the  r e la t io n  o f the  two concep ts and o f the  use  o f the  concept o f 
Grundnorm in  g e n e ra l. Probably  the  c l e a r e s t  e x p o s itio n  p rovided  
by K elsen i s  th a t  given in  h is  re p ly  to  S tone; K elsen , P ro fe sso r 
Stone and th e  Pure Theory o f Law.
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I t  i s  subm itted  here  th a t  the  Rhodesian case proves th e  v a l id i ty  

o f t h i s  a s s e r t io n  and, indeed , p ro v ides the  c la s s ic  example o f such 

a  co n fu s io n . A lthough the c o u r t m is in te rp re te d  K e lsen ’ s work a t  

o th e r  p o in ts ,  as s e v e ra l w r i te r s  have in d ic a te d , th e se  m is in te rp re 

t a t io n s  a r is e  from the  deeper confusion  of Grundnorm and C o n s ti tu tio n  

in d ic a te d  by F inch and a re  e x p lic a b le  only  in  term s o f i t .  Grundnorm 

and C o n s ti tu tio n  were g e n e ra lly  t r e a te d  as synonymous in  the  Rhodesian 

c a se , as in  those o f P ak is tan  and Uganda. This enab led  the  c o u r t  to  

t r e a t  K elsen ’ s remarks on the  le g a l  sc ien ce  concep t o f Grundnorm as 

being  d i r e c t ly  a p p lic a b le  to  th e  s ta tu s  o f the  C o n s ti tu t io n  and the  

ju d g e s ’ d e c is io n s  concerning i t .

The evidence fo r  th i s  confusion  w i l l  become ap p aren t from an 

exam ination  o f the  term s (below) and from the  f u r th e r  m is in te rp re ta t io n s  

t h a t  t h i s  confusion  c re a te d . I t  i s  a lso  ap p aren t in  the  d e l ib e ra t io n  

o f Beadle C .J . who gave the a u th o r i ta t iv e  fo rm u la tio n  adopted by the 

c o u r t .  In  th e  fo llow ing  exam ples, Grundnorm and C o n s ti tu t io n  a re  used 

as  synonymous w ith  each o th e r  and, in  one p la c e , w ith  an o th er concept 

c a l le d  the  ’fundam ental law ’ (from Madzimbamuto v . Lardner-B urke, my 

em phasis th ro u g h o u t).

(p . 315) I t  may be accep ted  th a t  a su c c e ss fu l re v o lu tio n
which succeeds in  re p la c in g  the  o ld  Grundnorm ( ’o r 
fundam ental law ’ ) w ith  a new one e s ta b l is h e s  the  
re v o lu tio n a r ie s  as a new law fu l governm ent.

(p . 327) They were s a t i s f i e d  th a t  the  re v o lu tio n  had succeeded 
and the ’fundam ental law ’ had changed and had been 
rep laced  by the  new c o n s t i tu t io n .

36. Supra, n ote , 6.
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(p . 323) . • . u n c o n s ti tu t io n a l  change in  the  Grundnorm.

(pp. 351- 2 )
The p re se n t government has e f f e c t iv e ly  usurped  a l l  
the governm ental powers under th e  o ld  Grundnorm b u t 
has n o t y e t succeeded in  s e t t in g  up a new Grundnorm 
in  i t s  p lace  , , , To sum up h e re , th e re fo re ,  I  
co n sid e r th a t  the  p re se n t Government having  usurped 
e f f e c t iv e ly  the  governm ental powers under th e  I 96I  
C o n s ti tu tio n  can now la w fu lly  do any th ing  which i t s  
p red ecesso r could la w fu lly  have done b u t u n t i l  i t s  
new C o n s ti tu tio n  i s  f irm ly  e s ta b lis h e d  . . .  37

Hie s i tu a t io n  in  the  Pure Theory i s  r a d ic a l ly  d i f f e r e n t .  There 

Grundnorm and c o n s t i tu t io n  a re  sh a rp ly  d is t in g u is h e d . This must be 

so because the  Grundnorm i s  the  reason  f o r  th e  v a l id i t y  o f th e  c o n s t i 

tu t io n  as seen by le g a l  sc ien ce  and m erely marks th e  f a c t  th a t  a 

c o n s t i tu t io n  i s  accepted  by the  le g a l  system . Hie Grundnorm says 

fo r  example, "one ought to  obey the p re s c r ip t io n s  o f the  h i s t o r i c a l l y  

f i r s t  c o n s t i tu t io n " .  The c o n s t i tu t io n  and o th e r  p o s i t iv e  laws 

p re sc r ib e  by means o f the  norms they  c o n ta in , the  p re s c r ip t io n  being 

what th e  norm s ta t e s  ought to  be the  c a se . The Grundnorm however i s  

a p re su p p o s itio n  o f le g a l  sc ie n c e , f o r  i f  i t  was a n o th e r p re s c r ip t io n  

l ik e  the  c o n s t i tu t io n  (and hence an o th er p o s i t iv e  law) i t  would always 

be p o s s ib le  to  ask why th a t  p re s c r ip t io n  in  tu rn  was i t s e l f  v a l id .  The 

Grundnorm i s  thus a t  the top o f a h ie ra rc h y  o f norms which a re  the 

norm ative elem ents of the  p o s i t iv e  laws o f a le g a l  system - which i s  

thus i t s e l f  a h ie ra rc h y . (A law c o n ta in s  v a rio u s  e lem en ts , on ly  the

37 . The ex p ress io n  ’s e t t in g  up a Grundnorm’ i s  th e  most obvious 
b e tra y a l  of the  confusion  fo r ,  w h ils t  i t  i s  c le a r  how a government 
may ’ s e t  u p ’ a c o n s t i tu t io n ,  i t  i s  f a r  from c le a r  how i t  should 
’s e t  u p ’ a concept of a n a ly t ic a l  Ju risp ru d e n ce . I f  i t  i s  s tran g e  
to  f in d  the c o u rts  a c tin g  as le g a l  s c i e n t i s t s ,  then  i t  must be 
s tra n g e r  s t i l l  to  f in d  a government doing  so as w e ll!

38 . K elsen , Pure Theory o f Law, 2o4.
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p r e s c r ip t iv e  elem ent i t s e l f  being the  norm and th u s  the  s u b je c t o f 

le g a l  s c ie n c e ) . I t  i s  the Grundnorm which answers the  q u e s tio n , 

i f  i t  i s  asked in  le g a l  sc ie n c e , why low er norms in  a le g a l  system 

and the c o n s t i tu t io n  can d e riv e  t h e i r  v a l id i t y  from o th e r  norms 

r a th e r  than  from f a c t s .  Thus, the  v a l id i t y  o f a low er norm i s  

d e riv ed  from a h ig h e r one. I t  may seem th a t  v a l id i t y  r e a l l y  d e r iv e s  

from the  c o u r t ’s d e c is io n  in  app ly ing  a norm or from the  l e g i s l a t i v e  

p ro c e ss , b u t th ese  in  tu rn  r e ly  on norms which g ra n t such powers 

( th e  system i s ,  in  K e lsen ’s words, ’dynam ic’ as i t  c re a te s  powers 

o f norm c re a t io n , r a th e r  than  m erely d ic ta t in g  s p e c if ic  norms; i t  

i s  thus c re a tiv e  a t  th e  le v e l  of the  c o u r t ’s a p p l ic a t io n ) .  U ltim a te ly , 

the  system d e riv e s  from the norms o f th e  c o n s t i tu t io n ,  bu t when those 

a re  q uestioned  th e i r  v a l id i ty  can on ly  be assumed by means o f the  

Grundnorm. As no f a c ts  can give v a l id i ty ,  and as the  h ie ra rc h y  o f 

v a l id i t y  must s top  somewhere, the system r e s t s  on a presupposed 

v a l id i t y ,  which thus marks the  v a l id i ty  of th e  system  as a whole. 

Indeed , the system i s  d e fin ed  as com prising those  norms which d e riv e  

t h e i r  v a l id i ty  from the  s in g le  common source o f th e  Grundnorm. In  

K e lsen ’ s words, by means o f the  Grundnorm

th e  su b je c tiv e  meaning o f th e  a c ts  perform ed in  
accordance w ith  the  c o n s t i tu t io n ,  a re  in te rp re te d  
as  th e i r  o b je c tiv e  meaning, as v a l id  n o r m s .^9

By t h i s ,  K elsen means th a t  i t  i s  on ly  by an a ly s in g  norms th a t  laws 

(which c o n ta in  them) can be understood  in  such a manner as to  d i s t in g 

u is h  between a demand, such as  a g an g ste r may make, and a p re s c r ip t io n  

which we see as the outcome o f a v a l id  le g a l  system .

39. Ib id .
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From the example given above, i t  i s  c le a r  th a t  the Grundnorm i s  

presupposed w ith  re fe re n ce  to  a s p e c if ic  c o n s t i tu t io n  and has no in d e 

pendent s ta tu s ,  and fu rtherm ore  can in  no way determ ine what i t s  con

te n t s  may be (m erely c la r i f y in g  in  le g a l  a n a ly s is  the  v a l id i t y  given 

to  th e  c o n s t i tu t io n  as a r e s u l t  o f i t s  re c o g n itio n  by the  c o u r ts ) .  Most 

im p o rtan tly , i t  must be emphasised th a t  the  Grundnorm i s  n o t p re sc r ib e d  

by th e  Pure Theory because the  th eo ry  i s  concerned w ith  c o g n itio n  and does
4on o t p re s c r ib e  a t  a l l .  Thus the  Pure Theory could  n o t c re a te  a law on 

i t s  own account, which i s  obv iously  something on ly  those a u th o rised  to  

do so by th e  le g a l  system can do. I t  i s  because o f th i s  th a t  th e  Pure 

Theory can only  presuppose fo r  the  sake of i n t e l l e c t u a l  coherence. I t  

i s  t ru e  th a t  K elsen does r e f e r  to  th e  Grundnorm as the  ’c o n s t i tu t io n  in  

th e  l e g a l - lo g ic a l  sen se ’ as opposed to  the  ’c o n s t i tu t io n  in  the  p o s i t iv e  

le g a l  s e n se ’ , bu t the  two r a d ic a l ly  d i f f e r e n t  concep ts a re  nev er donfused 

by him. This d i s t in c t io n  i s  so b asic  to  th e  Pure Theory, o ccu rrin g  

re p e a te d ly  (and should be obvious from the  passages c i te d  by th e  ju d g es) , 

t h a t  i t  i s  d i f f i c u l t  to  imagine a more fundam ental m is in te rp re ta t io n .  

R e a sse rtin g  th i s  d i s t in c t io n  a g a in s t  S to n e ’ s a ttem p t to  merge the  two 

co n cep ts , K elsen (n o t w ithou t cause) t e s t i l y  rem arks, ’This in t e r p r e ta 

t io n  i s  w ith o u t any foundation  in  my w r i t in g s ’ .

40. Except in  the  l im ite d  sense th a t  th e  Grundnorm i s  s t ip u la te d  by
K elsen fo r  use in  in te r p r e ta t io n  by le g a l  s c ie n c e . I t  i s  never
p re sc rib ed  to  law . K elsen i s  here  m a in ta in in g  the d i s t in c t io n  
between co g n itio n  (understand ing ) and v o l i t io n  (w i l l in g ) .  A ll 
sc ie n c e , in c lu d in g  le g a l  sc ie n c e , i s  concerned w ith  c o g n itio n , 
even i f  i t s  su b je c t  m a tte r i s  a c tu a l ly  c re a te d  by ’a c ts  o f w i l l ’
( in  the  case o f le g a l  sc ie n c e ; th e  p r e s c r ip t io n  o f norm s). This 
d i s t in c t io n ,  as seen in  c h ap te r 4 , d e r iv e s  from K ant, where i t  i s  
expressed  as the  d i s t in c t io n  between pure and p r a c t ic a l  reaso n .
This i s  c o r re la te d  to  th e  fa c t-v a lu e  d i s t in c t io n ,  f a c ts  and v a lues 
being the outcome of co g n itio n  and v o l i t io n  r e s p e c t iv e ly .  This i s  
so even in  le g a l  sc ience  where a system ’s value  (a norm) i s  a f a c t  
from the  p o in t o f the le g a l  s c i e n t i s t .

41. K elsen , P ro fe sso r Stone and the  Pure Theory o f Law, l l 4 l .  However
the  p o te n t ia l  th a t  the  Pure Theory had fo r  a more a c t iv e ,  and le s s
s c i e n t i f i c ,  ro le  i s  po in ted  ou t in  c h a p te r  11, in f r a .
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In  p e r s i s te n t ly  com m itting th i s  co n fu sio n , th e  c o u r t  was enabled 

to  t r e a t  as p re s c r ip t iv e  fo r  i t s  d e c is io n s  a th e o ry  t h a t  i s  e n t i r e ly  

d e s c r ip t iv e  and consequent on th a t  v e ry  d e c is io n  i t s e l f .  In  o th e r  

w ords, the  c o u r t took the  Grundnorm as g ra n tin g  v a l i d i t y  i t s e l f  

r a th e r  than  being a re c o g n itio n  o f the  outcome of the  c o u r t ’s a cc e p t

ance o f a c o n s t i tu t io n  as v a l id .  By doing so the  judges d isg u ise d  

th e  o v e r t ly  p o l i t i c a l  n a tu re  o f th a t  d e c is io n . This was accom plished 

by means o f u s in g  the  confusion  to  equate  th e  v a l i d i t y  presupposed o f 

a  c o n s t i tu t io n  by the Grundnorm in  le g a l  th e o ry  w ith  th e  v a l id i t y  

bestowed on the C o n s ti tu tio n  by i t s  accep tance by the  c o u r t .  (For 

w hatever c o n s t i tu t io n  i s  accepted  a Grundnorm i s  co n seq u en tly  assumed 

in  le g a l  s c ie n c e .)  Hie l a t t e r  a c t  o f p o l i t i c a l  d e c is io n  was th u s  seen 

as in e v i ta b le  as a  r e s u l t  o f being p re sen ted  in  th e  g u ise  of the 

form er a c t  o f in te r p r e ta t iv e  n e c e s s i ty .  Hence th e  lo g ic a l  n e c e s s i ty  

o f the  Pure H ieory was e n l is te d  in  su p p o rt o f ’p o l i t i c a l  n e c e s s i ty ’ . 

This p re s e n ta tio n  gave credence to  the  c o u r t ’s view th a t  i t s  d e c is io n  

was fo rced  upon i t  by th e  Grundnorm change o u ts id e  i t s  c o n tro l .  The 

c l e a r e s t  dem onstra tion  o f th i s  was by the  way th e  problem was posed as 

being  w hether th e  government had s u c c e s s fu lly  ’ s e t  up a Grundnorm’ , 

which i s  f a r  removed from the  p re su p p o s itio n  o f le g a l  sc ien ce  which 

the  Grundnorm a c tu a l ly  i s .  By such means th e  c o u r t  co n v erted , what 

acco rd ing  to  K elsen , i s  a p u re ly  c o g n itiv e  a c t  in to  an im possib le  

p r e s c r ip t io n .  F or, as seen above, the  Grundnorm must be presupposed 

(and cannot be a p o s i t iv e  law) o th e rw ise , as a p r e s c r ip t io n ,  i t  would 

be unable to  answer the  q u estio n  why th a t  p r e s c r ip t io n  i t s e l f  was v a l id .  

Moreover, because o f the  confusion  o f Grundnorm and C o n s ti tu tio n , the 

ju d ic ia ry  were ab le  to  p re s e n t them selves as im p a r t ia l  s c i e n t i s t s .  In  

tu rn  t h i s  was re sp o n s ib le  fo r  the  a c t i v i t y  o f p re d ic t in g  e f f ic a c y  th a t
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th e  c o u r t  embarked upon, an a c t i v i t y  u t t e r l y  a l ie n  to  th e  Pure

Theory, b u t r e a d ily  com prehensible i f  one i s  app ly ing  a p o s t-

d e c is io n  d e s c r ip t io n  as  p re s c r ip t iv e  in  making th a t  very  same 
42d e c is io n  i t s e l f .  That d e c is io n  could  on ly  be an a c t  o f norm 

c re a t io n  and n o t a p re su p p o s itio n  o f le g a l  s c ie n c e . With an a c t  

o f norm c re a t io n  K elsen  i s  c le a r  t h a t  p o l i t i c s  may ty p ic a l ly  be the 

main d e te rm in an t, c o n s tra in e d  only  by the  need to  found th e  v a l id i t y  

o f  th e  norm thus produced (embodied in  a law) on a h ig h e r norm.

However, when the  norm in  q u es tio n  i s  the  c o n s t i tu t io n  i t s e l f  and 

th u s  the  h ig h e s t  p o s i t iv e  norm (th e  Grundnorm being  form al and in  no 

way e f f e c t in g  i t s  c o n te n ts ) ,  then  i t  i s  c le a r  th a t  such a cho ice  i s
43w ith o u t such c o n s t r a in t  o f a h ig h e r norm and can be e n t i r e ly  p o l i t i c a l .  

This d o u b tle ss  may appear to  be an odd co n c lu s io n , bu t i t  stems from 

th e  sc a n t j u s t i f i c a t i o n  o f d ec id in g  on the  v a l id i t y  o f th e  C o n s ti tu t io n , 

as F ie ld sen d  A .J.A . p o in ted  o u t. Such an a c t i v i t y  i s  n o t s p e c i f ic a l ly  

r e je c te d  by K elsen, in  the  passages c i te d  o r  e lsew here, fo r  the  sim ple 

reaso n  th a t  i t  i s  n o t envisaged  by him.

The c o u r t, having  committed the  c e n t r a l  confusion  o f Grundnorm 

and c o n s t i tu t io n ,  assumed K e lsen ’s rem arks on th e  r e la t io n  o f e f f ic a c y  

to  th e  concept of Grundnorm as being e q u a lly  a p p lic a b le  to  th e  I 965 

C o n s ti tu t io n . However, t h i s  committed th e  c o u r t  to  a new m is in te rp re 

t a t i o n .  According to  the  Pure Theory, th e  r e la t io n s h ip  o f e f f ic a c y  to

42. A d e s c r ip t iv e  th e o ry  can only  be in te r p r e te d  as p r e s c r ip t iv e  i f
i t s  d e s c r ip t io n  i s  t r e a te d  as being  of a fu tu re  s t a t e  o f a f f a i r s ,
which i t  i s  then  h e ld  as im p l ic i t ly  p re s c r ib in g  to  the  p re s e n t .

43 . See e .g .  K elsen, Science and P o l i t i c s ,  654.
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v a l id i t y  i s  always a c o n d itio n a l one. E ff ic a c y  (coupled w ith  an a c t  

o f norm c re a t io n )  i s  a c o n d itio n  fo r  the  e x is ten c e  of a norm which 

th u s  p ro v id es  th e  s u b je c t  m a tte r  o f le g a l  s c ie n c e . So th a t  i f  a 

norm was never obeyed i t  would cease  to  be a norm as f a r  as le g a l  

sc ien ce  i s  concerned , a lthough  the  law correspond ing  to  th e  norm may 

rem ain on the  s t a t u te  book. However, once e s ta b lis h e d , th e  reason  f o r  

a norm’ s v a l id i t y  can on ly  be an o th er norm above i t  in  the  h ie ra rc h y  

and u l t im a te ly  th e  Grundnorm i t s e l f .  (This i s  the  d if fe re n c e  between 

ask ing  w hether th e re  ^  a norm and ask ing  why i t  ought to  be obeyed). 

This fo llo w s from K e lsen ’s r ig o ro u s  p o s i t i v i s t  d i s t in c t io n  between 

f a c t s  ( i s )  and norms (ought) fo r ,  as seen abovem no f a c t  can make a 

norm v a l id .  D esp ite  th e  f a c t  th a t  th e  c o n d itio n a l n a tu re  o f the
44r e l a t i o n  was p o in ted  o u t in  an a r t i c l e  by E eek e laa r c i te d  by the 

c o u r t ,  i t  n e v e r th e le s s  saw e f f ic a c y  as a u to m a tic a lly  c o n fe rr in g  

v a l id i t y .  The reaso n  f o r  t h i s  c le a r  m isunderstand ing  l i e s  in  the 

confusion  o f Grundnorm and C o n s ti tu tio n  which allow ed the  c o u r t  to  

o b l i t e r a te  the  d i s t in c t io n  between d e s c r ip t iv e  th eo ry  and p re s c r ip t iv e  

d e c is io n s , en ab lin g  them to  t r e a t  as n e ce ssa ry  consequence a m erely 

c o n d itio n a l r e l a t i o n .  (Hence K elsen ’s rem arks on the  c o n d itio n s  fo r  

le g a l  sc ien ce  to  e s ta b l i s h  the  e x is te n c e  o f a norm were t r e a te d  as a 

p reced en t fo r  the  c o u r t ) .  I t  i s  h a rd ly  s u rp r is in g  th a t  the  c o u r t should

44. J.M. Eekelaar, S p lit tin g  the Grundnorm, l6 l  c ited ; supra, 
note 6, 351. See also Eekelaar, Rhodesia: the Abdication of
C onstitu tionalism , 22-23. In Kelsen e fficacy  i s  a necessary 
condition fo r a norm to be said to e x is t .  Only then, i f  the 
existence of a norm i s  estab lished , can i t s  v a lid ity  be d e te r
mined so le ly  by i t s  derivation  from other norms. The court took 
the re la tio n  as being ’cond itional’ in  the sense th a t efficacy  
was an immediate, necessary and su ff ic ie n t condition fo r v a lid 
i ty ,  thus neglecting  Kelsen’s in sistence  on the d is tin c tio n  
between fa c t and value. This perversion of Kelsen’s Theory 
followed read ily  from the merger of the co n stitu tio n  in  the 
positive  leg a l sense with the Grundnorm.
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have c o n tra d ic te d  K elsen a t  t h i s  p o in t, as E ek e laa r p o in ted  o u t,

i f  the deeper source of confusion  o u tlin e d  above i s  a p p re c ia te d .

t 45E ek e laa r s p o in t has been c r i t i c i s e d  by J.W . H a rr is  on the  grounds

th a t  i t  assumes th a t  K elsen re q u ire s  som ething e ls e  b e fo re  c o n fe rr in g  

v a l id i t y ,  when ( i t  i s  s a id ) ,  a l l  th a t  i s  re q u ire d  to  c o n fe r v a l id i t y  

i s  a d e c is io n  to  in t e r p r e t  th e  system o f laws as a lo g ic a l ly  c o n s is 

te n t  f i e ld  of meaning, *a d e c is io n  which e n t a i l s  no value  commitment’ 

Prom the  above d isc u ss io n  i t  w i l l  be c le a r  t h a t ,  w h ils t  t h i s  may be 

t ru e  fo r  a le g a l  s c i e n t i s t  in te r p r e t in g  a le g a l  system , i t  has

a b so lu te ly  no im port fo r  th e  q u ite  d i f f e r e n t  p o s i t io n  o f a judge

I 4?d ec id in g  to  accep t a regime s c o n s t i tu t io n  as the  b a s is  o f h is  law .

The m istaken r e la t io n s h ip  o f e f f ic a c y  to  v a l id i t y  i s  th en , i t  i s

su bm itted , m erely the outcome of deeper co n fu sio n .

45 . Supra, no te  20, I I 6 . In  the space a v a ila b le  i t  i s  n o t p o ss ib le
to  d e a l w ith  H a r r i s ’s arguments which a re  based on d i s t in c t io n s
made between v a rio u s  types o f v a l id i t y .  I t  i s  argued here  th a t  
th e se  a re  rendered  i r r e le v a n t  by a p p re c ia tio n  o f the  c e n tr a l  
confusion  made by the  c o u r t .  H a rr is  thus m ain ta in s  th a t  judges 
can be both  judges and le g a l  s c i e n t i s t s  a t  th e  same tim e, a view 
seen here  as profoundly  m istaken  and n o t in  any way in  accord
w ith  the  Pure Theory. (Even were th i s  g ran ted , i t  i s  subm itted
th a t  H a rr is  i s  m isled  by d is t in g u is h in g  between v a l id i ty ,  as
d e riv ed  from h ig h e r norms, and n o n -c o n f l ic t  between norms, and 
g r e a t ly  over-em phasising the  ro le  o f the  l a t t e r  in  K elsen .
W hilst i t  i s  tru e  th i s  lo g ic a l  v e rs io n  o f v a l id i t y  p lay s  a
ro le  in  K elsen ’s work, i t  i s  p ro g re s s iv e ly  d im in ished  and 
re je c te d  in  Law and Logic o f I 965 . This problem w i l l  be d e a l t  
w ith  in  c h ap te r  11, i n f r a . )

46. I b id . ,  116 c . f .  123 .
47 . T his r e a s s e r t s  th e  d i s t in c t io n  c o g en tly  argued by P.M. B ro o k fie ld , 

The C ourts , K elsen and th e  Rhodesian R evo lu tion , 342-344. I t  i s  
h e re  argued th a t  H a rr is  i s  wrong in  r e je c t in g  B ro o k fie ld ’s argu
ment, and th a t  t h i s  lo g ic a l  d i s t in c t io n  has tremendous p o l i t i c a l  
im p o rt.
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Doubts may rem ain th a t ,  even c o r r e c t ly  understood , the  Pure

48Theory m ight have some in d i r e c t  p e rsu as iv e  a u th o r i ty .  However, 

th i s  would be a b asic  m isunderstanding  o f the  s t r i c t  l im i t s  th a t  

the  Pure Theory s e ts  i t s e l f .  Hie Pure Theory does n o t a ttem p t to  

usurp  the  decision-m aking  ro le  o f a Judge because th e  th e o ry  i s  

n o t p a r t  o f the  le g a l  system . As K elsen p u ts  i t

Never, n o t even in  the e a r l i e s t  fo rm u la tio n  o f the 
Pure Theory o f Law d id  I  ex p ress the  fo o l i s h  opin ion  
th a t  th e  p ro p o s itio n s  of th e  Pure Theory o f Law 
"bind" th e  Judge in  the  way in  which le g a l  norms 
bind him . 49

T his, once again , makes c le a r  the  d i f f e r in g  ro le s  o f le g a l  s c i e n t i s t  

and Judge in  K e lsen ’s view.

A nother l in e  o f a t ta c k  on the use o f the  Pure Theory by the  

c o u rt has been made by p o in tin g  out how im prec ise  K e lsen ’s c r i t e r i a  

of e f f ic a c y  a re . K e lsen ’s fo rm u la tio n  i s  th a t  "A le g a l  o rd e r i s  

regarded  as v a l id ,  i f  i t s  norms a re  by and la rg e  e f f e c t iv e ,  ( th a t  

i s ,  a c tu a l ly  ap p lied  and o b e y e d )" .^  This th i s  seems to  leav e  open 

an a re a  o f ju d ic ia l  p o l i t i c s .  As D ias p u ts  i t

Hie t r u th  o f the  m a tte r  i s  th a t  e f fe c t iv e n e s s  i s  
only  what the  judges choose to  reg a rd  as such; 
which p la ce s  c o n sid e rab le  power in  t h e i r  h a n d s .51

This seems abundantly  borne o u t by th e  s o r t  of evidence th a t  the

48. C .f .  H a rr is , su p ra , n o te  20, 125.
49 . Supra, no te  4 l ,  1134, in  r e p ly  to  J .  S tone, Legal Systems and

Lawyer’ s R easonings, 102-3.

50 . Supra, no te  38 , 212.

51 . Supra, no te  5 , 254.
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judges considered  in  dec id in g  e f f ic a c y , e .g .  the  s ta t e  o f the  

Rhodesian b u ild in g  tra d e , and by the  d isagreem ent amongst the  judges 

as to  the  degree of e f f ic a c y . One cannot escape th e  co n clu sio n  th a t  

t h i s  i s  a very  accu ra te  p ic tu re  of the  c o u r t ’s a c t i v i t i e s  in  adopting  

e f f ic a c y  as i t s  c r i t e r io n ,  which became a ’c loak  f o r  p e rso n a l d e c is io n ’ 

as D ias c la im s. This a n a ly s is  would show th a t  th e  Pure Theory could 

n o t be he ld  d i r e c t ly  re sp o n s ib le  f o r  the  d e c is io n , b u t on ly  a t  th e  

c o s t  o f showing i t s  v u ln e r a b i l i ty  to  p o l i t i c a l  u se . F o r tu n a te ly  i t  

i s  unnecessary  to  r e s o r t  to  t h i s  as th e  above argum ents show. The 

only  reason  th a t  th i s  appears to  be a weakness i s  because o f the  

confusion  o f C o n s ti tu tio n  and Grundnorm, which allow ed the  th e o ry  

to  be t r e a te d  as p re s c r ip t iv e ,  whereas in  f a c t  i t  was never in tended  

to  be ap p lied  by judges a t  a l l .  The b asic  m istake i s  thus n o t so 

much app ly ing  the Pure Theory wrongly, as in  app ly ing  i t  a t  a l l .  Thus 

a m ethodological dev ice of le g a l  sc ien ce  was h e ld  as being  b ind ing  on 

the  c o u r t .  Such a fo rm u la tio n  as K elsen p ro v id es  can a f fo rd  to  be 

loose  because i t  was n o t designed  to  serve  as a c r u c ia l  t e s t ,  o r fo r
52

a s i tu a t io n  where the  c o n s t i tu t io n  i s  in  doub t. Hence the  le g a l  

s c i e n t i s t  can only  begin h is  work once the  c o u r ts  have re so lv ed  th ese  

problems in  th e i r  own term s.

A ris in g  from th i s  a t ta c k  made by D ias, an o th er p o in t i s  made by 

H o n o r é . Thi s  p o in ts  to  the  ambiguous p o s i t io n  of th e  judges whose

52 . As S.A. de Smith, C o n s ti tu t io n a l  Lawyers in  R evo lu tionary  S itu a 
t io n s , 106 p o in ts  o u t, K e lsen ’s model i s  o f a s tra ig h tfo rw a rd  
coup d ’e t a t .

53 . A.M. Honoré, R e f le c tio n s  on R ev o lu tio n s, 272 . A lso r e f e r r e d  to  
by th e  P riv y  C ouncil; sup ra , n o te  23, 669 .
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accep tance  o f v a l id i ty  i s  p a r t  o f the  very  e f f ic a c y  on which they  

r e ly  in  judging  th a t  v a l id i ty  (thus being  e n t i r e ly  c i r c u l a r ) .  Thus, 

i f  the  c o u r ts  apply  laws under a c o n s t i tu t io n ,  t h i s  i s  an im portan t 

p a r t  o f th a t  c o n s t i tu t io n ’s e f f e c t iv e n e s s .  This should have been 

e v id e n t from the Pure Theory where a p p lic a t io n  o f norms by organs 

o f the  le g a l  system i s  re le v a n t  to  e f f ic a c y  (as w ell as  obedience 

to  them by the  p o p u lace). As D ias rem arks

. . . one cannot he lp  rem arking th a t  i t  i s  th e  
judges who, by th ese  d e c is io n s , k e p t cem enting 
e f fe c t iv e n e s s  la y e r  by la y e r  u n t i l  i t  reached a 
p o in t a t  which they  could look  back on t h e i r  own 
handiwork and t r e a t  i t  as an o b je c tiv e  f a c t , 54

A lthough, as po in ted  o u t above, th i s  s t a t e  o f a f f a i r s  on ly  arose

because the  judges were ab le  to  merge th e i r  ro le  w ith  th a t  o f le g a l

s c i e n t i s t s  by means of t h e i r  c e n tr a l  co n fu sio n , D ia s ’ s d e s c r ip t io n  i s

55ag ain  an acc u ra te  p ic tu re  o f the  consequences. Such a s t a t e  o f 

a f f a i r s  does n o t a r is e  in  the Pure Theory p ro p e rly  understood  because, 

acco rd ing  to  i t ,  the  le g a l  s c i e n t i s t  i s  n o t in  a p o s i t io n  to  h e lp  

c re a te  e f f ic a c y  bu t can only  commence h is  work once i t  has been 

e s ta b lis h e d  (m erely reco g n is in g  th a t  f a c t ) .  N on e th e less , having 

adopted th e  Pure Theory as an a u th o r i ty  and re p re se n tin g  i t  as o b lig in g  

them to  make d e c is io n s  re g a rd le s s  of t h e i r  p e rso n a l o r p o l i t i c a l  view s, 

the  flaw  th a t  Honoré p o in ts  ou t d id  seem to  be r e a l i s e d  by the  judges 

and, hence, to  th re a te n  the ro le  they  assumed. In  t h i s  l i g h t  i t  i s  

in te r e s t in g  to  observe the  d if fe re n c e  in  im portance th a t  th e  judges 

a t t r ib u te d  to  the  c o u r t ’s d e c is io n  in  the  C o n s ti tu t io n a l  c a se .

54. Supra, no te  5, 253 .

55 . C .f .  H a rr is , sup ra , no te  20, 123.
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B eadle, C .J . and J a r v is  A .J.A . claim ed th a t  the  d e c is io n  would make 

very  l i t t l e  d if fe re n c e  to  the  regim e; i t  being  a lre a d y  th e  de fa c to  

governm ent. Quenet J .P .  and Macdonald J .A . claim ed th a t  i t  would 

make no d if fe re n c e  a t  a l l  because th e  re v o lu tio n  had succeeded in  

a l l  r e s p e c ts .  F ie ld sen d  A .J.A . however h e ld  t h a t  the  c o u r t ’s 

p o s i t io n  was o f s u f f ic ie n t  s ig n if ic a n c e  to  ren d e r th e  re v o lu tio n  

in e f f ic a c io u s  w h ils t  the  c o u rts  rem ained independen t. (Hence fo r  

F ie ld sen d  A .J.A . a favourab le  d e c is io n  would a t  l e a s t  be a conferm ent 

o f e f f ic a c y ) .  From th i s  i t  i s  ap p aren t th a t  th e  more in c lin e d  the  

judges were to  reco g n ise  the  regim e, the  more they  reduced the 

s ig n if ic a n c e  of th i s  in  m ain ta in in g  an appearance o f p a s s iv i ty .

D esp ite  h is  own arguments c a s t in g  doubt on th e  c o u r t ’s use of the  

Pure Theory, Honoré sees the m a jo rity  view as an outcome of ’K e lsen ’s 

p o l i t i c a l  qu i e t i s m’ . H o w e v e r ,  from the  fo reg o in g  argum ents, i t  

i s  c le a r  t h a t  th e  c o u r t had no a u th o r i ty  from the  Pure Theory to  

adopt any d e c is io n  o r a t t i t u d e .  The ’q u i e t i s t ’ a t t i t u d e  which the  

c o u r t  p ro fessed  bore l i t t l e  r e l a t io n  to  what, in  f a c t ,  they  were 

do ing , which was o f a h ig h ly  p o l i t i c a l  n a tu re , as seen indeed by 

Honoré’s argument (and those o f o th e rs  g iven  above). K e lsen ’s th eo ry  

i s  p o l i t i c a l l y  q u i e t i s t  because i t  i s  a sc ien ce  of law and s t r iv e s  

to  be n o n - id e o lo g ic a l. The Pure Theory was n ever in ten d ed  as an 

id eo lo g y  o f p a s s iv i ty  to  be adopted by c o u r ts .  That th e  c o u rt adopted 

i t  as i t s  p r a c t ic a l  p o lic y  can on ly  be a t t r ib u te d  to  th e  Pure Theory 

as a r e s u l t  o f co n fusion .

56. Supra, note 53, 272.



369

I t  has been emphasised above th a t  th e  judges* m is re p re se n ta tio n  

o f the  Pure Theory allow ed them to  p re s e n t t h e i r  d e c is io n  as th e  

unavoidab le  outcome o f le g a l  r e a l i t i e s .  Some id e a  o f th e  conse

quences in  the judges* reason ing  can be seen by Beadle C . J . ’ s rem arks 

in  th e  C o n s ti tu t io n a l  c ase .^ ^  For example; (p . 32?) *The law cannot 

va ry  w ith  the  p o l i t i c a l  views of the  in d iv id u a l Judge who "d e c la re s"  

i t ’ , (p . 327) *The q u estio n  o f w hether o r n o t a t  th e  tim e the 

’fundam ental law ’ had changed was a q u e s tio n  to  which only  one 

c o r r e c t  answer could in  the c ircum stances be g iven , and t h i s  d id  n o t 

in  any way depend on the p o l i t i c a l  views of the  C hief J u s t i c e s ’ .

(p . 328) ’ . . . in  a re v o lu tio n a ry  s i tu a t io n  the  p o l i t i c a l  views 

of the  Judge do n o t p la y  any more s ig n i f ic a n t  a p a r t  in  de term in ing  

what the  law i s  than  they  do in  normal tim e s ’ . And in  R. v . Ndhlovu, 

having accepted  the  Smith regime as v a l id ,  he r e je c te d  the  view th a t

. . .  a Judge, by c a rry in g  on w ith  h is  humane ta sk  
of p re se rv in g  the law and o rd e r and avo id ing  chaos 
i s  e i t h e r  jo in in g  o r a t  l e a s t  a id in g  o r approving 
of the  re v o lu tio n . This i s  n o t so . The Judge i s  
sim ply fo rced  in to  a p o s i t io n  o f accep tin g  the  f a c ts  
and th e  laws as th ey  a re , w hether he l ik e s  them or 
n o t. He h as, as I  have s a id  b e fo re , sim ply been 
overtaken  by e v en ts .

He then  drew an analogy between a m urder and th e  demise of the  I 96I  

C o n s ti tu tio n  c la im ing  th a t  they  a re  bo th  u n a lte ra b le  f a c t s ;  the  

e s ta b lish m e n t o f which d id  n o t e n ta i l  j u d ic ia l  approval in  e i th e r  

c a se . D ecla ring  the  I 96I  C o n s ti tu tio n  in v a l id  he added

Hie Ju dges, by tak in g  cognisance o f th e  f a c t  th a t  
th i s  i s  so, cannot j u s t l y  be accused o f being in

57. Supra, note 6, 284.
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any way re sp o n s ib le  f o r  the change, n o r can i t  
be im plied  t h a t  by accep tin g  the  f a c t  of the  
change th ey  approved o f i t .  The change i s  n o t 
a m a tte r  o f t h e i r  m a k in g # 5 8

Prom the fo reg o in g  d is c u s s io n  th e se  p ro fe s s io n s  o f p o l i t i c a l  innocence 

can be seen as fundam entally  m is lead in g , the  judges them selves making 

th e  p o l i t i c a l  d e c is io n  to  c o n fe r  v a l id i t y  on the  new reg im e’s C o n s ti tu 

t io n  which was then  seen as a ’fa c t*  o u ts id e  t h e i r  c o n tro l ,  making 

t h e i r  p o l i t i c a l  o r p e rso n a l a t t i t u d e  ’ i r r e le v a n t* .  Where Beadle 

C. J .  d id  speak o f a p e rso n a l cho ice  th i s  was in  term s of a d e c is io n  

to  c a r ry  on a f t e r  the  ’f a c t ’ had been e s ta b l is h e d . B u t as de Smith 

rem arks

For a l l  p r a c t i c a l  purposes a le g a l  system o r a 
c o n s t i tu t io n  i s  v a l id  when the  judges have unam
b iguously  accep ted  i t  as v a l id .  To th i s  e x te n t 
the  c o n s t i tu t io n  i s  what the  judges say  i t  i s . 5 9

Somewhat in  te n s io n  w ith  th e  C h ie f J u s t i c e ’ s rep ea ted  a p o l i t i c a l  

p ro fe s s io n s , he a lso  s t r e s s e d  the  need to  accord  w ith  p o l i t i c a l  

r e a l i t i e s ,  which provoked the  P riv y  C ouncil to  remark

Beadle C .J . f r e q u e n tly  invokes " p o l i t i c a l  r e a l i t i e s " .  
I t  i s  d i f f i c u l t  to  avoid say ing  th a t  in  so doing he 
d e p a r ts  from th e  term s o f h is  ju d ic i a l  oath  s in ce  he 
appears to  p r e f e r  " p o l i t i c a l  r e a l i t i e s "  to  l a w .^

I t  should now be c le a r  t h a t  th e  p o l i t i c s  o f the  c o u r t  a re  in  no 

way d e riv ed  from the  Pure Theory o f Law. This answers the  charge made

58 . Supra, n o te  28, 533* See a lso  the  rem arks c i te d  from supra , 
n o te  6 , 351, on ’s e t t in g  up a Grundnorm*.

59 . Supra, n o te  $2, 104.
60 . Supra, n o te  23, 670, c . f .  B eadle, C .J . ,  su p ra , no te  6 , 327 .
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by D ias a g a in s t  K elsen , D ias sees  the  case as an i l l u s t r a t i o n  of 

the p r a c t ic a l  e v i l s  o f p o s itiv ism  and i t s  d iv o rce  o f m orals and law 

(cla im ing  th e re fo re  th a t  the  Grundnorm should be made a m oral 

phenomenon, in tro d u c in g  a n a tu r a l  law e lem en t) . This seems p la u s ib le  

from Beadle C .J .* s s ta tem en t

My approach to  th e  p o s i t io n  o f the  Judges and o f th e  
High C ourt and, indeed , to  th e se  case s  as a whole, 
i s  a " p o s i t i v i s t "  approach; because I  th in k  th a t  in  
th e  s i tu a t io n  which e x i s t s  in  Rhodesia today  what " is*  
o r what " i s  n o t"  the  law can only  be decided  on the  
b a s is  o f a cc e p tin g  th in g s  as th ey  a c tu a l ly  " a re " , and 
n o t sim ply as they  "ought to  b e " .6 l

As D ias p o in ts  o u t, i t  i s  c le a r  t h a t  the  ju d g e s ' d e c is io n  was 

p r im a ri ly  a p e rso n a l one, the  is su e  i s  thus w hether K elsen*s p o s itiv ism  

supports  t h i s .  From th e  fo reg o in g  arguments i t  should be obvious th a t  

i t  does n o t .  D ias argues th a t  th e  main is su e  should be w hether 

(m orally) to  acc e p t a Grundnorm which p e rp e tu a te s  in e q u a l i t i e s ;  

something he sees  a p o s i t i v i s t  th e o ry  n e g le c t in g . However, i t  should 

be c le a r  now th a t  t h i s  should be d ire c te d  a t  th e  C o n s ti tu tio n ; n o t 

a t  a concept o f le g a l  s c ie n c e . I t  i s  the  C o n s ti tu tio n  th a t  may p e r 

p e tu a te  in e q u a l i t i e s  and may be m o ra lly  repugnan t -  n o t th e  Grundnorm.

In  t h i s  r e s p e c t  i t  must be remembered th a t  K elsen*s th eo ry  i s  a Pure 

Iheory  o f Law, n o t a  th e o ry  of pure Law. I t  would be h ig h ly  m islead ing  

to  b u ild  a m oral b ia s  in to  th e  Theory (and th e  concep t o f Grundnorm), 

no m a tte r  how co n g en ia l t h i s  m ight be. On th e  o th e r  hand, th e re  i s  

no reason  why the  c o n s t i tu t io n  should n o t have a moral b ia s .  Moreover, 

a lthough  the  Pure Theory makes no e v a lu a tio n  i t s e l f ,  t h i s  in  no way ru le s  

ou t moral e v a lu a tio n  o f c o n s t i tu t io n s .^ ^  "Die Rhodesian d e c is io n s  cannot

61 . Supra, n o te  6 , 326, and quoted by D ias, su p ra , no te  5, 256 . Once
again  merging the  r o le s  o f le g a l  s c i e n t i s t  and judge.

62 . For a defence o f p o s itiv ism  a g a in s t  t h i s  type o f charge, see H.L.A.
H art, P o s itiv ism  and th e  S ep a ra tio n  o f Law and M orals.
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be taken  as a warning o f the e v i l s  o f the  Pure T h eo ry 's  p o s itiv ism , 

f o r  the  judges, d e sp ite  t h e i r  s ta tem en ts  to  the c o n tra ry , d id  n o t 

and could  n o t a c t  as Pure T h e o r is ts .

C onclusion

The above d isc u ss io n  dem onstrates what de Smith has c a l le d

' fundam entally  p o l i t i c a l  judgements d ressed  in  l e g a l i s t i c  g a rb '.^ ^

I t  was n o t th e re fo re  s u rp r is in g  as a d e c is io n  by members o f the
64ru l in g  European e l i t e .  N ev e rth e le ss , t h i s  co n clu sio n  must be temp

ered  by the  f a c t  th a t  th e  P rivy  C ouncil a lso  committed the  same b asic  

co n fusion  (o f Grundnorm and C o n s ti tu tio n )  which had allow ed the
65Rhodesian c o u r t to  conceal i t s  p o l i t i c s .  This se rv es  as a w arning

63 . Supra, no te  52, 94.
64. de Smith, I b id . ,  I 08 . For the  p o l i t i c a l  backgrounds o f the  

judges see C. P a lle y . The J u d ic ia l  P ro cess: U .D .I. and the  
Southern Rhodesian J u d ic ia ry ,  263 . The f a c t  th a t  Young J .  was 
once a le a d e r  o f an a n ti-A fr ic a n  p a r ty , y e t re s ig n ed  from the  
c o u r ts  on le g a l  grounds, should c a u tio n  a g a in s t  see in g  the 
ju d ic ia ry  as m erely m otivated  by p e rso n a l p o l i t i c s .

65 . Supra, no te  25, 725 . Having a s s e r te d  so v e re ig n ty , the  P riv y  
C ouncil had no need to  c o n sid e r the  e f f ic a c y  argum ent. Munir 
C . J . ' s  d isc u ss io n  was re fe r re d  to ;  su p ra , no te  25, I 85 bu t was 
held  in a p p lic a b le  as th e re  were two r i v a l s  contending  fo r  power 
in  the  Rhodesia case b u t no r i v a l  in  th a t  o f P ak is tan  o r Uganda. 
N ev e rth e le ss , the  P riv y  C ouncil d id  appear to  fo llow  Beadle C .J . 
in  reg a rd in g  the  e f f ic a c y  o f the  regime (determ ined by the 
p o s s ib i l i t y  of the  B r i t i s h  Government re g a in in g  c o n tro l)  as 
r e le v a n t .  A lthough the Board concluded on th ese  grounds th a t  
the  Smith regime was i l l e g a l ,  t h i s  argument was su p e rflu o u s . 
Moreover, Beadle C .J . took the  P riv y  C o u n c il 's  d is c u s s io n  as 
su p p o rtin g  h is  own emphasis on the  e f f ic a c y  argum ent. D esp ite  
t h i s ,  the  Board made i t  c le a r  t h a t  i t  r e je c te d  th e  id e a  t h a t  
K elsen o r any o th e r  w r i te r  o f ju r isp ru d e n c e  could  serve  as an 
a u th o r i ty  in  the  way th e  Rhodesian c o u r t  in ten d ed ; sup ra ,
n o te  25, 668.
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f o r  the  fu tu re  a g a in s t  u s in g  a complex and demanding th eo ry  l ik e  

K elsen*s w ithou t g re a t  c a u tio n ; more so when K elsen*s work makes 

so r a r e  an appearance in  the  c o n s id e ra tio n s  o f Commonwealth c o u r ts ,  

and then  on ly  as a  r e s o r t  when o th e r  a u th o r i t i e s  a re  found w anting . 

I t  i s  then  th a t  th e  b a s ic  co n fu sio n , p o in ted  ou t by P inch , in  use 

w ith  a  l e g a l i s t i c  o u tlo o k , can m islead us in n o c en tly  in to  a p a r t i c 

u la r  way o f look ing  a t  m a tte rs . For then  the  Rhodesian c o u r t ’ s 

d e c is io n  may seem, a f t e r  a l l ,  to  be a  p e r f e c t ly  n a tu r a l  outcome.

As W ittg e n s te in  remarked in  a d i f f e r e n t  c o n te x t, *The d e c is iv e  

movement in  the  c o n ju rin g  t r i c k  has been made, and i t  was the  very  

one though t q u ite  innocent*

F in a l ly ,  u n d e rly in g  th e  confusions in  the  c o n s t i tu t io n a l  c ase , 

i t  i s  n o t d i f f i c u l t  to  see the  im pact o f K elsen*s p o s i t i v i s t  p re 

s u p p o s itio n s . Ihe is /o u g h t d i s t in c t io n  ta k es  the  form of the  

e f f ic a c y /v a l id i ty  gap ignored  by the  ju d g es. I t  a ls o  ap p ea rs , along 

w ith  a  concep tion  o f le g a l  sc ie n c e , in  the  d i s t in c t io n  between sc ie n 

t i f i c  d e s c r ip t io n  and the  p re s c r ip t io n s  o f th e  ju d g e s . In  tu rn  th i s  

allow ed the  compounding of C o n s ti tu tio n  and Grundnorm, which has been 

shown as the  c e n tr a l  confusion  of the  whole c a se .

66 . de a n i th ,  su p ra , n o te  52,  93 -
67 . L. W ittg e n s te in , P h ilo so p h ic a l In v e s t ig a t io n s ,  s .  508.
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C hapter 11 

The Pure Theory and the Logic o f Law

Holmes* f a m il ia r  dictum  *The l i f e  o f the  law has n o t been lo g ic :

i t  has been ex p erien ce* ,^  re p re se n ts  a deep sea ted  av ers io n  to  the

use o f lo g ic  in  le g a l  re a so n in g . Indeed , le g a l  reason ing  i s  taken  as

having  i t s  own p a r t i c u la r  methods wnich should n o t be reduced to

what i s  f e l t  to  be a lo g ic a l  s t r a ig h t ja c k e t .  D is t r u s t  o f lo g ic

i s  p a r t i c u la r ly  a f e a tu re  o f common law system s where *dry logic*

i s  an e f fe c t iv e  term of abuse when ap p lied  to  a p a r t i c u la r  d e c is io n .

I t  i s  f e l t  th a t  d e c is io n s  a re  n o t the  p roduct o f deduction  from p r in -
2

c ip le s ,  th a t  'c a s e s  do n o t un fo ld  t h e i r  p r in c ip le s  fo r  the  asking* 

and tn a t  law i s  n o t a c o n s is te n t  lo g ic a l  system . In  consequence of 

t h i s  w idespread f e e l in g ,  th e re  i s  g re a t  i n t e r e s t  in  the q u es tio n  as 

to  w hether law has i t s  own p a r t i c u la r  method o f reaso n in g . However, 

d e sp ite  condemnation of lo g ic  in  law, i t  i s  n o t easy  to  p in  down the 

s p e c if ic  f a u l t s  th i s  i s  supposed to  engender n o r, indeed , to  id e n t i f y  

e i t h e r  in s ta n c e s  or su p p o rte rs  o f ' l o g ic a l  la w '.^

The Pure Theory o f law w itn  i t s  aim of p re se n tin g  a r a t io n a l  

re c o n s tru c tio n  o f a le g a l  system does n o t ( i t  should be em phasised) 

claim  th a t  le g a l  reaso n in g  i s  a lo g ic a l  p ro c e ss . On the o th e r  hand, 

the  Pure Theory does c la im  th a t  law can be re p re se n te d  in  such a way 

as to  e x h ib i t  an in h e re n t s t ru c tu re  t h a t  could be c a l le d  'lo g ic a l* .

In  consequence, the Pure Theory i s  as much th e  o b je c t o f d isap p ro v a l

1. O.W, Holmes, The Common Law, 1. As K elsen p o in ts  ou t in  Law and
Logic, 251, Holmes cannot mean th a t  th e re  i s  no lo g ic  in  law.

2. 3.N. Cardozo, The N ature of the J u d ic ia l  P ro cess , 29 .
5 . For a g en era l d is c u s s io n  see A.G. G uest, Logic in  Law.
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of those who re je c t logic in law as those who re je c t  logic about law.

Kelsen maintained the major theses of the Pure Theory with 

tenacity  and great consistency from the e a r l ie r  form ulations up u n til  

h is death in 1973» In  co n trast, Kelsen*s views on the role of logic 

in lega l science and, more generally , in  the normative sphere as a 

whole, underwent a gradual but fundamental change. This change took 

the form of a move from the assim ila tion  of logic to lega l science 

to a complete separation. As such, the ro le  of logic represents a 

recurring  problem to the Pure Theory. This problem can be exhibited 

by comparing Kelsen*s discussions of co n flic tin g  norms as they occur 

in ' Natural law Doctrine and Legal Positiv ism * (1929), th e 'General 

Theory of Law and S ta te '(1945),  ̂ the ' Pure Theory of Law'(l96o) and 

the la te  essay ' Law and Logic' (I9 6 5 ). These show a move from t r e a t 

ing a norm c o n flic t as a lo g ica l con trad iction  to tre a tin g  i t  as a 

dilemma. Corresponding to th is  move i t  w ill be seen th a t the Pure 

Theory undergoes a progressive disengagement from an active ro le  in 

these c o n flic ts .

In  the fo llow ing  c h ap te r , K elsen*s changing views w i l l  be tra c ed  

and the  im p lic a tio n s  fo r  the ro le  of the  Pure Theory w il l  be examined. 

F u r th e r , the  e f f e c t  on the Pure T heory 's  r e p re s e n ta t io n  of ju d ic ia l  

reaso n in g  w i l l  be in d ic a te d , and the  ro le  p layed  by K elsen*s emphasis

4, N atu ra l-law  D octrine and Legal P o s itiv ism  w i l l  be d e a l t  w ith
to g e th e r  w ith  the G eneral Theory as th ey  re p re se n t the  same views 
in  th i s  re s p e c t .
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on the  in te r p r e ta t io n  o f the  s ta tu s  o f the norm as the  r e s u l t  o f an 

a c t  o f w i l l  w i l l  be shown as s ig n i f ic a n t  in  t h i s  r e s p e c t .

I t  w i l l  be argued th a t  the problem a r i s e s  from K elsen*s d e f i 

n i t io n  of sc ience  which co n ta in s  the  c h a r a c te r i s t i c s  of being u n if ie d  

and d e s c r ip t iv e .  These w i l l  be shown to  c o n f l i c t  in  K elsen*s e a r l i e r  

d is c u s s io n s . K elsen*s f i n a l  view w il l  be shown to  re so lv e  th e  con

f l i c t  by accep tin g  a le s s  am bitious n o tio n  o f u n ity .

In  the ' G eneral Theory* K elsen s t a t e s  h is  p o s i t io n  f o r c e f u l ly  in  

a manner rem in iscen t of both Kant and, more d i r e c t ly ,  o f L og ical 

P o s itiv ism :

A ll q u est fo r  s c i e n t i f i c  knowledge i s  m otivated  
by an endeavour to  f in d  u n ity  in  the  apparen t 
m u l t ip l ic i ty  o f phenomena. Thus, i t  becomes the 
ta sk  o f sc ien ce  to  d e sc rib e  i t s  o b je c t in  a system 
of c o n s is te n t  s ta tem en ts , th a t  i s ,  s ta tem en ts  n o t 
c o n tra d ic t in g  each o th e r . That i s  tru e  a lso  fo r  
the  sc ien ces  o f law and m o ra lity , sciences whose 
o b je c ts  a re  norms. C o n tra d ic tio n s  a re  a lso  banned 
w ith in  the  sphere o f th ese  s c ie n c e s . J u s t  as i t  
i s  lo g ic a l ly  im possib le  to  a s s e r t  both  "A i s "  and 
"a i s  n o t" , so i t  i s  lo g ic a l ly  im possib le  to  a s s e r t  
both "A ought to  be" and "A ought n o t to  b e " ,3

This s ta tem en t makes c le a r  how c e n t r a l  to  K elsen*s id e a  o f sc ien ce  

i s  the  id ea  of lo g ic a l  c o n tra d ic t io n  f o r ,  w ith o u t i t ,  the c o n s tru c tio n  

of a u n if ie d  system cannot be accom plished. This e n ta i l s  an a c tiv e  

ro le  fo r  le g a l  sc ience  when faced  w ith  c o n tra d ic t io n s  in  i t s  m a te r ia l .  

Yet besid es  the  demand fo r  u n ity  the  second c h a r a c te r i s t i c  o f scien ce  

(accord ing  to  K elsen) appears , th a t  i t  i s  d e s c r ip t iv e  o r pure of

5 . Kelsen, General Theory of Law and State, 374.
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p a r t ic ip a t in g  in  i t s  a u b je c t m a tte r . However a te n s io n  between the 

two beg ins to  become ap p aren t:

Two norms which by th e i r  s ig n if ic a n c e  c o n tra d ic t  
and hence lo g ic a l ly  exclude one an o th e r , cannot 
be s im u ltaneously  assumed to  be v a l id .  I t  i s  one 
of the  main ta sk s  o f the  j u r i s t  to  g ive a c o n s is te n t  
p re se n ta tio n  o f the m a te r ia l  w ith  which he d e a ls .  
Since the m a te r ia l  i s  p re sen ted  in  l i n g u i s t i c  
ex p re ss io n s , i t  i s  a p r io r i  p o s s ib le  th a t  i t  may 
co n ta in  c o n tra d ic t io n s . The s p e c if ic  fu n c tio n  of 
j u r i s t i c  in te r p r e ta t io n  i s  to  e lim in a te  th ese  
c o n tra d ic t io n s  by showing th a t  they  a re  m erely 
sham c o n tra d ic t io n s . I t  i s  by j u r i s t i c  in te r p r e 
ta t io n  th a t  th e  le g a l  m a te r ia l  i s  transform ed in to  
a le g a l  system .^

The danger here i s  th a t  K elsen i s  p re se n tin g  le g a l  sc ien ce  as 

com petent to  decide what i s  a c tu a l ly  a problem fo r  the  le g a l  system 

o r, more s p e c i f ic a l ly ,  the  c o u r ts .  Where the  le g a l  system does n o t 

re so lv e  the  c o n f l i c t  the  Pure Theory seems in tended  to  go beyond 

d e s c r ip t io n .  W hilst K elsen re p e a te d ly  a ff irm s  th a t  the  Pure Theory 

does n o t i t s e l f  c re a te  norms, an a ff irm a tio n  b asic  to  i t s  very  s ta tu s ,  

here i t  seems to  be doing something very  ak in  to  th a t .  In  f a c t ,  a t  

t h i s  p o in t, K elsen i s  p e r i lo u s ly  c lo se  to  merging the d e s c r ip t iv e  

'ought* of le g a l scien ce  w ith  the  p re s c r ip t iv e  'ought* of law, by 

read in g  the  lo g ic a l  requ irem en t o f n o n -c o n tra d ic tio n  from the  s ta tem en ts  

of the form er in to  the  norms o f th e  l a t t e r .  R ather than  pursue th i s  

a c tiv e  r o le ,  in  co n sis te n cy  the Pure Theory ought to  rem ain im p a r tia l  

as i t  does, say, between a l te r n a t iv e  c o n s tru c tio n s  of any norm ( th e re

6 . I b id . ,  375* I t  should be noted th a t  K elsen throughout d isc u sse s  
only  norms as 'o u g h ts ',  a lthough  he tak es  norms to  in c lu d e  'm ays' 
and 'c a n s '.  The l a t t e r  perm issions and a u th o r iz a t io n s  would 
demand a more complex a n a ly s is ,  see S. Munzer, V a lid ity  and Legal 
C o n f l ic ts ,  c . f .  K elsen, The Pure Theory o f Law, 74.
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i s  no s in g le  c o r re c t  in te r p r e ta t io n  in  law o f a g iven  norm), m erely

p o in tin g  ou t a range of p o ss ib le  in te r p r e ta t io n s .

I f  K elsen i s  c o r r e c t  here  and we do face  a lo g ic a l  c o n tra d ic t io n , 

i t  i s  ap p aren t th a t ,  a t  most, on ly  one norm can, in  consequence, be 

v a lid  ( j u s t  as two lo g ic a l ly  c o n tra d ic to ry  s ta tem en ts  cannot both be 

t r u e ) .  This ru le s  o u t a c o n f l ic t  o f d u t ie s ,  where we seem to  be 

faced  w ith  two c o n f l ic t in g ,  y e t e q u a lly  v a l id ,  d u t ie s .

What i s  o rd in a r i ly  c a l le d  a 'c o l l i s i o n  o f d u t i e s '  
i s  an ev en t which does n o t occur in  the  norm ative 
sphere , and does n o t invo lve  a c o n tra d ic t io n  between 
two norm ative judgem ents, bu t r a th e r  a com petition  
of two d i f f e r e n t  m otives, o f two p sy ch o lo g ica l 
im pulses, pushing in  d i f f e r e n t  d i r e c t io n s .7

Such a so lu tio n  would n o t th e re fo re  r e s u l t  in  a c o n tra d ic t io n  

because lo g ic a l  c o n tra d ic t io n  a p p lie s  to  s ta tem en ts  n o t to  f a c t s .  The 

f a c t  here  i s  th a t  the agen t f e e ls  h im se lf under two opposing fo rc e s .

I f  t h i s  c o n f l i c t  occurs between two norm system s, then  K elsen supposes 

th i s  would be re so lv ed  by a h ig h e r norm d e le g a tin g  the  two system s; 

o th e rw ise , 'in s o lu b le  lo g ic a l  c o n tra d ic t io n  between them could  n o t be
g

ex c lu d e d '. To th i s  K elsen adds, 'T h is  s i tu a t io n  i s  im possib le  fo r  

co g n itio n  o f n o rm s '.^  What a c tu a l ly  happens, acco rd ing  to  K elsen , i s  

th a t  th e  'c o n tr a d ic t io n ' g ives way in  the  agen t to  one v a lid  norm and 

the o th e r  being m erely a f a c t  th a t  th a t  norm i s  regarded  as v a l id  by

7. K elsen , N a tu ra l-law  D octrine and Legal P o s itiv ism , 409; c . f .  
K elsen , Law and Logic, 235,

8 . I b id . ,  4o8.

9. Ib id .
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o th e rs  (so th a t  the  l a t t e r  becomes a f a c t  and th e re  i s  no c o n tra d ic t io n  

between an 'i s *  and an 'o u g h t ') .  In  w ider te rm s, a c o n tra d ic t io n  between 

two system s i s  re so lv ed  by showing th a t  from a given p o in t o f view, 

only  one norm can be v a l id .  For example, when a le g a l  and moral norm 

c o n f l i c t  only  the le g a l  norm can be v a l id  from th e  le g a l  p o in t o f 

view ,^^ This saves the  Pure Theory from making c o n tra d ic to ry  s t a t e 

ments when two system s a re  invo lved  -  b u t on ly  a t  the  c o s t  of d i s r e 

gard ing  the  dilemma o f the  in d iv id u a l caught between two norms which 

he sees as v a l id .

P a r t ly ,  t h i s  so lu tio n  could be a c c e p ta b le . F or, as f a r  as le g a l  

sc ien ce  i s  concerned, a norm in  the  sense o f being  the  m a te r ia l o f 

le g a l  sc ien ce  i s  a f a c t  and th e re fo re  m ight be seen as n o n -c o n tra d ic 

to ry  in  the  even t o f a c o n f l i c t .  But K elsen does n o t e x p la in  how any 

scien ce  could avoid a c o n tra d ic t io n  in  i t s  s ta tem en ts  when con fron ted  

by c o n f l ic t in g  f a c t s . M o r e o v e r ,  s u b je c t iv e ly  ( i f  n o t o b je c t iv e ly )  

th e re  i s  s t i l l  a c o n tra d ic t io n  to  the  in d iv id u a l and th i s  must r e s u l t  

in  c o n tra d ic to ry  s ta tem en ts  d e sc r ib in g  the  s i tu a t io n .  But t h i s  i s  

p re c is e ly  what K elsen re fu s e s  to  adm it in to  le g a l  sc ien ce  and i t  i s  

th i s  th a t  i s  re sp o n s ib le  fo r  the confusion  h e re . The su p p o sitio n  

th a t  th e re  would, between two c o n f l ic t in g  system s, be a h ig h e r c o o rd i

n a tin g  norm may be d e s ira b le  in  term s of coherence bu t cannot be 

guaran teed  in  f a c t .  Nor i s  K e lse n 's  account o f the  in d iv id u a l 's  

re s o lu t io n  of the  dilemma s a t i s f a c to r y .  Of course  th e re  a re  s tro n g

10. I b id . ,  410.
11. The d if fe re n c e  seems to  be th a t  th e  f a c t s  o f n a tu ra l  sc ie n c e ,

being n o n - l in g u is t ic ,  a re  a lo g ic a l .
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echoes o f K a n t's  th e s is  th a t  d u tie s  canno t r e a l l y  c o n f l i c t ,  one

du ty  being  only  ap p aren t o r 'sh am ', so th a t  th e re  a re  no genuine 
12dilemmas. However, th i s  i s  n o t convincing  f o r ,  u n lik e , c o n tra 

d ic to ry  s ta tem en ts , where a t  most on ly  one can be t ru e ,  the  o th e r 

becoming n e c e s s a r i ly  f a l s e ,  i t  i s  p o ss ib le  th a t  two norms m ight 

c o n tra d ic t  each o th e r  y e t w ith  the consequence th a t  obedience to  

one does n o t au to m a tica lly  ren d e r the  o th e r  any le s s  v a l id .  This 

can be dem onstrated by th e  fe e l in g  of rem orse.

The problem i s  th a t  t r u t h  and v a l id i t y  a re  assumed to  be e q u i

v a le n t in  s ta tu s  as va lu es  in  lo g ic a l  fu n c tio n s , bu t th i s  i s  n o t so ,

I  cannot know two c o n tra d ic to ry  s ta tem en ts  a re  t r u e ,  th a t  i s  sim ply 

a m is tak e . Yet I  can accep t two c o n tra d ic to ry  norms as v a l id ,  th a t  

i s  a dilemma. I t  m ight be s a id , however, th a t  th e re  i s  an e q u iv a le n t 

to  remorse in  knowledge in  th a t  I  may con tinue  to  wish a s ta tem en t as 

tru e  d e sp ite  the f a c t  th a t  i t s  c o n tra d ic to ry  i s  a lso  t r u e .  But th i s  

w i l l  n o t do fo r  w ishing i s  n o t the same as knowing. The re s o lu tio n  

can on ly  take  the form of one f a c t  being an ' i s '  and the  o th e r an 

'o u g h t ';  the  c o n tra d ic t io n  thus c ea s in g . Now, as K elsen su g g es ts , 

th i s  re s o lu tio n  i s  p o ss ib le  from the  s id e  of norms b u t i t  i s  n o t 

n e c e ssa ry ; I  can s t i l l  reg ard  bo th  as 'o u g h ts '.  C onversely , re s o 

lu t io n  i s  n ecessa ry  from the  s id e  o f f a c ts  (and f a c t  becoming an ou g h t). 

Why i s  th e re  th i s  asymmetry? The answer why I  cannot accep t c o n tra 

d ic to ry  f a c ts  as t ru e ,  y e t can accep t two c o n tra d ic to ry  norms as v a l id  

i s  sim ply because th e re  i s  only  one w orld, b u t any number o f p o ss ib le  

w orlds. T herefo re , in  f a c t s  co n s is te n cy  i s  imposed as a requ irem en t 

of t r u th  as correspondence.

12. K ant, On a Supposed R igh t to  T e ll L ies  from Benevolent M otives.
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K elsen i s  on s tro n g e r  ground in  th in k in g  th a t  c o n s is te n t  

p re s e n ta tio n  can be achieved by co n fin in g  le g a l  sc ien ce  to  law in  

any c o n f l i c t  between a le g a l  norm and a moral norm. In  th a t  case  

the moral norm would cease to  be l e g a l ^  s ig n i f ic a n t .  C o n tra d ic tio n  

i s  excluded from norm sc ien ces  by lo c a t in g  i t  between them. (Although 

th i s  may n o t be t ru e  in  moral sc ie n c e , assuming a moral norm th a t  a. 

law ought to  be obeyed and th a t  i t  c o n tra d ic ts  a n o n -le g a l moral 

norm.)

Having d iscu ssed  norm c o n f l ic t s  from the  p o in t o f view o f the  

in d iv id u a l and between system s and K elsen*s tre a tm e n t o f them, i t  

i s  n ecessa ry  to  examine the even more p rob lem atic  to p ic  o f norm 

c o n f l ic t s  w ith in  a le g a l  system ( th a t  i s  w ith in  the  same system ).

C le a r ly  a le g a l  system may co n ta in  c o n tra d ic to ry  norms. The 

Pure Theory, u n lik e  n a tu ra l  law, i s  e s p e c ia l ly  prone to  th i s  as a 

d i f f i c u l t y  because i t  accep ts  th a t  a le g a l  system may be dynamic, 

v a l id i ty  being co n fe rred  in  powers of norm c re a t io n ,  r a th e r  than  

being deduced by c o n te n ts . The p ro d u c tio n  o f e q u a lly  v a l id  norms 

cannot, th e re fo re , be ru le d  ou t in  advance by d e f in i t io n .  K elsen 

i s  aware o f th i s :

The pure p r in c ip le  o f d e le g a tio n  cannot guaran tee  
(a  r a t io n a l  i n t e r p r e t a t i o n ) . .  For i t  bestows v a l id 
i t y  upon any c o n te n t, even the  most m eaning less, 
provided i t  has been c re a te d  in  a c e r ta in  way. I t  
j u s t i f i e s  any norm, re g a rd le s s  of i t s  c o n te n t, on 
c o n d itio n  th a t  i t  has been c re a te d  by a c e r ta in  p ro 
cedure, even a norm w ith  a s e l f - c o n tr a d ic to r y  co n ten t 
o r two norms whose c o n ten ts  a re  lo g ic a l ly  incom patab le . 3

1 3 . Supra, note 7, 402.
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Y et, given K elsen*s in s is te n c e  on the  u n ity  o f scien ce  which he 

ex p resses  in  tru e  K antian  fa sh io n : *To know an o b je c t and to  reco g 

n iz e  i t  as a u n ity  means the  same t h i n g * , s u c h  a s ta t e  o f a f f a i r s  

i s  in to le r a b le :

I f  co g n itio n  encoun ters such sen se -d e s tro y in g  c o n tra d 
ic t io n  in  le g a l  m a te r ia ls  . . . such c o n tra d ic t io n  in  
one and th e  same system must be r e s o lv e d .15

Now c le a r ly  the  le g a l  system may i t s e l f  so lve  the c o n tra d ic t io n  

i t s e l f  sim ply because i t  i s  g e n e ra lly  ^ u n d e s ira b le . There a re  many 

ways by which th i s  can be done. Form ally , d e ro g a tio n  may be used to  

ren d e r one o r both norms in v a l id .  Less fo rm ally , ju d ic i a l  in te r p r e 

t a t io n  could co n stru e  the  norms as m utually  s e l f - l im i t in g  o r dem arcate 

s e p a ra te  spheres of v a l id i ty .  In fo rm a lly  th e re  may be a t a c i t  ag ree 

ment n o t to  en fo rce  one o r e i th e r  o f the  norms. K elsen , however, 

adopts the  view th a t  th e  Roman Law p r in c ip le  *lex  p o s te r io r  d e ro g a t 

p r io r i  i s  c e n tr a l  h e re . This p r in c ip le  seems to  be c e n tr a l  in  g iv in g  

e f f e c t  to  the  * se lf  e v id en t assumption* th a t  c o n tra d ic t io n s  are  

s o l u b l e . O b v i o u s l y ,  when the  p r in c ip le  i s  p a r t  o f p o s i t iv e  law, 

t h i s  may be the  ca se . K elsen , however, in te n d s  ibs a p p lic a t io n  as 

w ider than  such c ase s :

This p r in c ip le ,  w hile i t  i s  n o t o r d in a r i ly  s ta te d  as 
a p o s it iv e  ru le  o f law, i s  taken  f o r  g ran ted  wherever 
a c o n s t i tu t io n  p rov ides fo r  the  p o s s ib i l i t y  o f l e g i s 
la t iv e  change . . . In s o fa r  as such a p r in c ip le  has 
n o t been e x p re ss ly  s ta te d  i t  can on ly  be e s ta b lis h e d  by 
way o f in te r p r e ta t io n ,  th a t  i s ,  th rough an in t e r p r e ta 
t io n  o f the le g a l  m a te r ia ls .^7

14. I b id . ,  410.

15. I b id . ,  402.
16 . I b id . ,  c . f .  K elsen, Law and Logic, 228.

17. I b i d . ,  402.
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This su g gests  th a t  th e  p r in c ip le  ' lex  p o s te r io r  d e ro g a t p r i o r i ' 

i s  a t  l e a s t  t a c i t l y  p a r t  of a le g a l  system . But even th a t  may n o t 

be th e  case :

A ll th e se  in te r p r e ta t io n s  a re  n o t n e c e s s a r i ly  made 
in  a p p lic a tio n  of any p o s i t iv e  le g a l  ru le s  o f i n t e r 
p re ta t io n ,  b u t most o f te n  even in  c o n tra v en tio n  of 
the wording o f p o s i t iv e  ru le s  o f law . . . I 8

S evera l p o in ts  can be made about t h i s  th e s i s .  F i r s t ,  *le x

p o s te r io r  d e ro g a t p r i o r i * cannot be th e  only  p r in c ip le  which re so lv e s

a c o n tra d ic t io n  because i t  cannot re so lv e  a s e l f - c o n tr a d ic to r y  norm

and, as K elsen reco g n ize s , a p r io r ,  b u t h ig h e r norm may d eroga te

a l a t e r ,  low er one ( i . e .  *lex  p r io r  d e ro g a t p o s t e r i o r i * ). Secondly,

th e re  i s  o f course  c o n tra d ic t io n  in  lo g ic ,  bu t no s p e c i f ic a l ly  lo g ic a l

means of re so lv in g  i t .  T h ird ly , in  consequence, le g a l  sc ien ce  i s  unable

to  supply  a p r in c ip le  of re s o lu tio n  in d ep en d en tly  o f the  le g a l  system

th a t  has a u n iq u e ly  * s c ie n t i f ic *  b a s is .  F o u rth ly , as K elsen came to

see , re s o lu t io n s  such as lex  p o s te r io r  d e ro g a t p r io r i  s e r io u s ly  m is-

19re p re s e n t  the  o p e ra tio n  of d e ro g a tio n . F in a l ly ,  and most s e r io u s ly , 

the  problem a lre a d y  mentioned o ccu rs . I f  th e re  i s  a c o n tra d ic t io n  and 

the  system i t s e l f  does n o t re so lv e  i t ,  can i t  be assumed th a t  i t  

t a c i t l y  does so?

The c e n tr a l  d i f f i c u l t y  faced  by K elsen can be expressed  as the 

danger th a t  the  Pure Theory fa c es  in  i t s  ta sk  o f c o g n itio n  when i t

18 . I b id . , 403« This s ta tem en t i s  d i f f i c u l t  to  re c o n c ile  w ith  K elsen*s 
c laim  n o t to  * in au g u ra te  any new method o f s c i e n t i f i c  ju r i s p r u 
dence. I t  m erely re v e a ls  the  lo g ic a l  assum ptions o f a long-used  
method through an a n a ly s is  o f the  procedure a c tu a l ly  fo llo w ed *, 
i b i d . ,  4o6 (my em phasis).

19 . See n o te  28, in f r a .
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in tru d e s  on v o l i t io n .  The Pure Theory in  K elsen*s f i r s t  fo rm u la tio n  

o f c o n f l ic t in g  norms seems re q u ire d  to  make a d e c is io n  th a t  only  

the system i t s e l f  can make. For d e ro g a tio n  i s  a fu n c tio n  o f law 

n o t le g a l  s c ie n c e . Legal scien ce  can recogn ize  d e ro g a tio n  when i t  

occurs ( e .g . when norms lo  se e f f ic a c y ) ,  bu t i t  cannot accom plish th a t  

o p e ra tio n  i t s e l f .

The dilemma i s  th a t  K elsen re q u ire s  le g a l  sc ien ce  to  be both  

d e s c r ip t iv e  and u n if ie d .  When faced  by an o rd e r c o n ta in in g  c o n tra d 

i c t io n s ,  le g a l  sc ien ce  can e i th e r  m ain ta in  u n i ty ,  which endangers 

i t s  p u re ly  d e s c r ip t iv e  s ta tu s ,  o r i t  can su rre n d e r u n i ty  to  m ain ta in  

i t s  d e s c r ip t io n .  K elsen*s rep ea ted  d isc u ss io n s  o f the  problem o f 

c o n f l ic t in g  norms c h a r t  a move from the  form er view expressed  in  the 

*G eneral Theory* to  the  l a t t e r  as expressed  in  *Law and Logic *.

In  f a c t ,  K elsen came to  change h is  views on c o n f l ic t in g  norms 

because he recognized  th a t  d e ro g a tio n  undermined the assumed eq u a tio n  

of t r u th  w ith  v a l id i ty  which extended lo g ic  to  norms. Yet the dilemma 

posed above seems im p l ic i t  in  the  change, f o r  * in te rp re ta t io n *  p ro 

g re s s iv e ly  r e t r e a t s  from i t s  ambiguous ro le  o f re c o n s tru c tio n . T his 

does n o t imply th a t  K elsen ever in tended  th e  Pure Theory to  c re a te  

norms i t s e l f ,  b u t r a th e r ,  th a t  in te r p r e ta t io n  must have f i d e l i t y  to  

the  system which i s  i t s  s u b je c t .

The d i f f i c u l t i e s  a r i s in g  here  a re  n o n e th e le ss  sev e re ;

I t  has a lre ad y  been p o in ted  o u t th a t  i t  i s  th e  fu n c tio n  
o f th e  b asic  norm n o t on ly  to  recogn ize  a h i s t o r i c a l l y  
g iven m a te r ia l as law, bu t a lso  to  comprehend i t  as a 
m eaningful whole. I t  must be fra n k ly  adm itted  th a t  such
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an accomplishment would n o t be p o ss ib le  by means of 
pure p o s itiv ism , th a t  i s ,  m erely by means o f the 
dynamic p r in c ip le  of d e le g a tio n  as expressed  in  the 
b asic  norm o f p o s i t iv e  law . With the p o s tu la te  of 
a m eaningful, th a t  i s ,  n o n -c o n tra d ic to ry  o rd e r, 
j u r i d ic a l  sc ience  o v e rs tep s  the  boundary o f pure 
p o s itiv ism . To abandon t h i s  p o s tu la te  would a t  the  
same time e n ta i l  the self-abandonm ent o f j u r i d ic a l  
sc ie n c e . The b asic  norm has here  been d e sc rib ed  as 
the  e s s e n t ia l  p re su p p o sitio n  of any p o s i t i v i s t i c  le g a l  
c o g n itio n . I f  one w ishes to  reg ard  i t  as  an elem ent 
of a n a tu ra l- la w  d o c tr in e  . . . very  l i t t l e  o b je c tio n  
can be r a i s e d . 20

This s ta tem en t i s  both an acc u ra te  p re s e n ta tio n  of the  problem

c re a te d  fo r  the Pure Theory and a lso  ex trem ely  damaging. C r i t i c s

have g le e f u l ly  se ized  upon the  in tru s io n  o f n a tu r a l  law in to  the

Grundnorm to  show the im p o s s ib i l i ty  o f K elsen*s e n te r p r i s e .  K elsen

i s  undoubtedly c o r re c t  in  b e lie v in g  th a t  n o n -c o n f l ic t  i s ,  a t  l e a s t

im p l ic i t ly ,  a c e n tr a l  n o tio n  o f n a tu ra l  law (a n a ly tic  upon i t s
21c h a ra c te r  as tim e le s s ly  and u n iv e rs a l ly  t r u e ) .  N ev erth e le ss , i t s

use to  u n ify  sc ience  seems e n t i r e ly  m isp laced . That K elsen considered

i t  n ece ssa ry  a t  such c o s t  i s  a t r ib u te  to  the  te n a c i ty  o f h is  b e l ie f
22in  the K antian  n o tio n  o f u n ity  in  sc ie n c e . But th e  im port of u n ity  

from a m etaphysical source i s  r a d ic a l ly  u n s c ie n t i f i c ,  both  from a 

K antian  and p a r t i c u la r ly  from a p o s i t i v i s t  p o in t of view. K elsen*s 

s o lu tio n  cannot th e re fo re  be regarded  as s a t i s f a c to r y .

In  th e  *Pure Theory of Law* o f I 960 a d i s t i n c t  change i s  n o t ic e 

a b le . In  d isc u ss in g  the  u n ity  o f the  le g a l  system , K elsen s t a t e s :

20. Supra, no te  7 , 437*
21. C . f .  K elsen, P ro fe sso r Stone and the  Pure Theory of Law, 1142. 

C o n f l ic ts ,  as p o in ted  o u t, a re  n o t a c tu a liz e d  because of the 
p u re ly  form al n a tu re  of n a tu ra l  law .

22. K elsen i n s i s t s  on the  * tra n sc e n d e n ta l lo g ic a l  p r in c ip le s  o f 
c o g n itio n  ( in  the  sense o f K a n t)* as *the c o n d itio n s  o f a l l  
experience* , su p ra , no te  7 , 436.



386

To be su re , i t  i s  unden iab le  th a t  le g a l  organs may 
c re a te  c o n f l ic t in g  norms . . . This c o n f l i c t  . . . 
i s  n o t a lo g ic a l  c o n tra d ic t io n  in  the  s t r i c t  sense 
of the  word, even though i t  i s  u s u a lly  sa id  th a t  
th e  two norms " c o n tra d ic t"  each o th e r . For lo g ic a l  
p r in c ip le s  e s p e c ia l ly  the  p r in c ip le  o f the ex c lu s io n  
of c o n tra d ic t io n s , a re  a p p lic a b le  to  a s s e r t io n s  th a t  
can be t ru e  o r f a l s e ;  i f  a lo g ic a l  c o n tra d ic t io n  
e x i s t s  between two a s s e r t io n s ,  on ly  the  one o r the 
o th e r a s s e r t io n  can be t r u e ;  i f  one i s  t r u e ,  the  
o th e r  must be f a l s e .  But a norm i s  n e i th e r  tru e  nor 
f a l s e ;  b u t e i th e r  v a l id  o r  in v a l id .  However the  
a s s e r t io n  d e sc r ib in g  a norm ative o rd e r by say ing  th a t  
a c e r ta in  norm i s  v a lid  acco rd ing  to  th a t  o rd e r can 
be tru e  o r f a l s e ;  and p a r t i c u la r ly  so the ru le  o f law 
d e sc r ib in g  a le g a l  o rd e r by say ing  th a t ,  accord ing  to  
th a t  o rd e r , a c e r ta in  co erc iv e  a c t  ought to  o r  ought 
n o t to  be perform ed under c e r ta in  c o n d itio n s . There
fo re , lo g ic a l  p r in c ip le s  in  g e n e ra l, and th e  P r in c ip le  
o f th e  E xclusion  of C o n tra d ic tio n s  in  p a r t i c u la r ,  a re  
a p p lic a b le  to  ru le s  o f law d e sc r ib in g  le g a l  norms and 
th e re fo re  in d i r e c t ly  a lso  to  le g a l  norms. Hence i t  
i s  by no means absurd  to  say th a t  two le g a l  norms 
" c o n tra d ic t"  each o th e r . And th e re fo re  only  one of 
the two can be o b je c t iv e ly  v a lid  . . .  A c o n f l ic t  
of norms i s  ju s t  as m eaningless as a lo g ic a l  c o n tra 
d i c t i o n .^3

In  th i s  passage lo g ic  i s  seen as a p p lic a b le  to  norms only  p e r 

analogiam . C o n f lic tin g  norms are  now p resen ted  as m eaningless w ith o u t 

in te r p r e ta t io n

we th en  have a m eaningless a c t  o f norm c re a tio n  and 
th e re fo re  no a c t  a t  a l l  whose su b je c tiv e  meaning can 
be in te rp re te d  as i t s  o b je c tiv e  m e a n i n g .24-

As a r e s u l t ,  a lthough  c o n tra d ic t io n  i s  n o t ru le d  ou t in  a le g a l  system , 

i t  o ffends the  u n i ty  o f th e  Pure Theory which d e s c r ip t iv e ly  would con

ta in  c o n tra d ic to ry  s ta te m e n ts . The ta sk  of re so lv in g  t h i s  s i tu a t io n  

s t i l l ,  th e re fo re ,  depends on the Pure Theory;

23 . K elsen , Hie Pure Iheory  o f Law, 205-6 (my em phasis).
24. I b i d . ,  207 .
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. . . s in ce  the  co g n itio n  o f law , l ik e  any c o g n itio n , 
seeks to  understand  i t s  s u b je c t as a m eaningful whole 
and d e sc rib e  i t  in  n o n -c o n tra d ic to ry  s ta tem e n ts , i t  
s t a r t s  from the  assum ption th a t  c o n f l i c t s  o f norms 
w ith in  the  norm ative o rd e r which i s  the  su b je c t o f p
th i s  c o g n itio n  can and must be so lved  by in te r p r e ta t io n .

Hie Pure Hieory*s requ irem en t o f  u n i ty  i s  thus p ro je c te d  onto 

th e  le g a l  system which in  f a c t  may be la ck in g  in  u n i ty .

K elsen g ives examples o f how in te r p r e ta t io n  can re so lv e  the 

c o n tra d ic t io n .^ ^  I f  th e  conflict is  between norms, of the  same le v e l  

a t  d i f f e r e n t  tim es o f c re a tio n  i t  can be re so lv ed  by *le x  p o s te r io r  

d e ro g a t p r i o r i *. I f  betv;een norms a t  the  same le v e l  a t  th e  same time 

then  the  c o n f l i c t  can be taken  as g iv in g  an open choice o f in te r p r e 

t a t io n  to  an organ, o r as making a p a r t i a l  l im i ta t io n  o f v a l id i ty  

when the c o n f l i c t  i s  n o t t o t a l  ( e .g .  when a s ta tu te  says * a ll o ffen d e rs  

s h a l l  be punished*, bu t a lso  * o ffen d e rs  under l 8 s h a l l  n o t be punished* 

c le a r ly  th i s  may be in te rp re te d  as * a ll  o ffen d e rs  over l 8 s h a l l  be 

p u n ished*). Otherwise re s o lu t io n  may be achieved by lo s s  of e f f ic a c y  

o f one o r both norms. When th e  norms in  q u es tio n  a re  o f d i f f e r e n t  

le v e l s  th e re  can be no c o n f l ic t

because the  lower norm has the  reason  fo r  i t s  v a l id i ty  
in  the h ig h e r norm. I f  a low er norm i s  regarded  as 
v a l id ,  i t  must be regarded  as v a l id  accord ing  to  a 
h ig h e r norm .2?

Hence, a lthough  the  norms c o n f l i c t  in  c o n te n t, th e re  can be no c o n tra 

d ic t io n  o f v a l id i ty  because th a t  depends on form al powers d e leg a te d .

25 . I b id . ,  206.

26 . I b id .
27 . I b i d . ,  208.
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I f  a norm i s  c re a te d  which c o n tra d ic ts  in  c o n te n t th e  norm under 

which i t  i s  c re a te d  i t  rem ains v a l id  u n t i l  derogated  (perhaps by 

th e  p r in c ip le  t h a t  the  h ig h e r norm d e ro g a tes  the  lo w er). H iis  

shows th a t  c o n tra d ic t io n  i s  between c o n te n ts , i . e .  i t  i s  m a te r ia l  

r a th e r  than  fo rm al.

The ro le  o f the  Pure Theory i s  now m oreia& ricted  than  K elsen 

had a t  f i r s t  th o u g h t. The Pure Theory, f i r s t l y ,  makes e x p l i c i t  the  

v a rio u s  ways by which a *co n tra d ic tio n *  can be re so lv ed  by the  le g a l  

system . I f ,  however, the le g a l  system does n o t re so lv e  the  * c o n tra 

d ic tio n *  the Pure Theory does n o t, f o r  example, apply the  p r in c ip le  

*le x  p o s te r io r  d e ro g a t p r i o r i *, bu t r a th e r  than  v a lid a te  one norm, i t  

views the  s i tu a t io n  as m eaning less. This K elsen tak es  to  mean th a t  

no v a l id i ty  can be accorded in  the  s i tu a t io n  because a m eaningless 

norm cannot be v a l id .  The problem has become le s s  p re s s in g  f o r  the  

le g a l  system because i t  i s  n o t now faced  w ith  an o u tr ig h t  c o n tra 

d ic t io n ;  bu t co rresp o n d in g ly , th i s  s h i f t s  th e  burden o f lo g ic a l  

c o n s is te n cy  more to  th e  Pure Theory. In  s h o r t ,  the  weakening ho ld  

o f lo g ic  a c tu a l ly  ren d e rs  the  d e s c r ip t iv e  problem more a c c u te .

At the  tim e o f the *Pure Theory o f Law* in  i 960, K elsen s t i l l  

wished to  m ain ta in  the ro le  o f lo g ic  and th e re fo re  the  u n i ty  o f the  

le g a l  system  d e sp ite  the  problem which th i s  in c u rs .  However, in  

*Law and L o g ic* o f I 965, both  requ irem en ts  a re  d e c is iv e ly  r e je c te d .  

K elsen*s change o f view stems from h is  in v e s t ig a t io n s  in to  d e ro g a tio n  

which re s u l te d  in  the essay  *Derogation* o f I 962 .
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K elsen came to  see th a t  d e ro g a tio n  could n o t be a fu n c tio n  of 

one o f two c o n f l ic t in g  norms which concern  incom patib le  behaviour, 

b u t r a th e r  must be th e  fu n c tio n  o f a  th i r d  norm which i s  add ressed , 

n o t to  behav iour, b u t to  one o r bo th  o f the  norms concerned. By 

d e ro g a tio n  the  v a l i d i t y  o f one norm i s  removed by an o th er norm which 

i s  addressed  to  i t .  The form er th eo ry  th a t  d e ro g a tio n  i s  the r e s u l t  

o f two norms about the  same behaviour must be r e je c te d  because i t  

presupposes a p r in c ip le  as to  which would be v a lid ,  bu t u n lik e  

*lex  p o s te r io r  d e ro g a t p r i o r i *, th e re  i s  no n e c e s s i ty  as to  which 

p r in c ip le  th i s  m ight be. More im p o rtan tly , th e re  i s  no guaran tee  

th a t  th e re  i s  any such p r in c ip le .

A d e ro g a tin g  norm does n o t c o n f l i c t  in  v a l id i ty  w ith  the  norm i t  

ad d resses  because, s p e c i f ic a l ly ,  i t  removes th a t  norm*s v a l id i ty  and 

in  so doing , by f u l f i l l i n g  i t s  fu n c tio n , lo s e s  i t s  own v a l id i ty  which 

i s  s e l f - c u r t a i l i n g .  Not only  does t h i s  a c c u ra te ly  re p re se n t deroga

t io n  as i t  a c tu a l ly  o p e ra te s , where the  norm to  be derogated  i s  

s p e c i f ic a l ly  the  s u b je c t  o f a re p e a l ( fo r  example) r a th e r  than  app ly 

ing  a c o n f l ic t in g  norm to  th e  same behav iour, bu t i t  a lso  avoids an 

unwelcome consequence o f th e  l a t t e r .  This consequence i s  th a t  th e  

le g a l  system would n e c e s s a r i ly  have to  s p e c i f ic a l ly  p e rm it the  p re 

v io u s ly  banned behav iour o r would demand c o n tra ry  behav iour. However, 

d e ro g a tio n  need n o t e n t a i l  such consequences - m erely s ta t in g  th a t  

the  p re v io u s ly  banned behav iour i s  no lo n g e r banned -  no p o s i t iv e  

consequence being  n e c e ssa ry .

W ith t h i s  new view o f  d e ro g a tio n  n o t dependent on c o n tra d ic t io n  

i t  i s  p o s s ib le  to  e la b o ra te  a more s o p h is t ic a te d  a n a ly s is  of types of
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norm c o n f l i c t .  Most im p o rtan tly  i t  a llow s the re c o g n itio n  o f genuine 

c o n f l ic t s  of norms and th e  ex p u lsio n  of lo g ic  even per analogiam , in  

th e  form o f the p r in c ip le  o f non c o n tra d ic t io n :

There i s  no doubt th a t  such c o n f l ic t s  between norms 
ex is t*  They p la y  an im p o rtan t p a r t  under th e  name 
of " c o n f l ic t  o f d u tie s "  in  the  f i e ld  o f m o ra lity  and 
in  the f i e l d  o f law , e s p e c ia l ly ,  however, in  the 
re la t io n s h ip  between m o ra lity  and law . The c o n f l ic t  
between norms presupposes t h a t  bo th  norms a re  v a l id .  
The a s s e r t io n s  concern ing  the  v a l id i t y  o f both con
f l i c t i n g  norms a re  t r u e .  T h erefo re , a c o n f l i c t  
between norms i s  n o t a lo g ic a l  c o n tra d ic t io n  and 
cannot even be compared to  a lo g ic a l  c o n tra d ic t io n . 
D erogation re p e a ls  the v a l id i t y  o f one o f th e  v a lid  
norms. But in  case  of a lo g ic a l  c o n tra d ic t io n  between 
two a s s e r t io n s ,  one o f the  two a s s e r t io n s  i s  u n true  
from the  v e ry  beginning  i t s  t r u th  i s  n o t rep ea led  fo r  
i t  does n o t e x i s t  a t  the  o u t s e t . 28

I t  becomes c le a r  t h a t ,  w h ils t  c o n tr a d ic to r ie s  n e c e s s a r i ly  re n d e r  

a t  l e a s t  one f a c t  as u n tru e , w ith  norms th e re  i s  no such n e c e s s i ty :

The c o n f l i c t  can , bu t need n o t be, so lved  by deroga
t io n ,  and d e ro g a tio n  w i l l  take  p lace  on ly  i f  i t  i s  
s t ip u la te d  by a no rm -crea tin g  a u th o r i ty .  J u s t  as the 
c o n f l i c t  between norms i s  n o t a lo g ic a l  c o n tra d ic t io n , 
de ro g a tio n  so lv in g  the c o n f l i c t  i s  n o t a lo g ic a l  p r in 
c ip le  e i th e r ;  b u t i t  i s  the fu n c tio n  of a p o s i t iv e  norm, 
e s p e c ia l ly  a p o s i t iv e  le g a l  norm, j u s t  as in  the case 
where d e ro g a tio n  tak es  p lace  w ith o u t th e re  being a con
f l i c t  between n o r m s . 2 9

From th i s  one problem becomes ap p aren t w ith  the  p rev ious th eo ry  

o f d e ro g a tio n . I t  i s  t h a t  i t  need n o t so lve  the  problem of norm con

f l i c t  b u t may a c tu a l ly  p e rp e tu a te  i t .  Moreover, and more im p o rtan tly , 

re s o lu t io n  o f c o n f l i c t  i s  a fu n c tio n  s o le ly  o f th e  le g a l  system . Hence

28. K elsen , D erogation , 271.

29. Ib id .
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K elsen accepts M erkl's view

the precept *lex  p o ster ior  derogat p r io r i* i s  v a lid  
only as a p o s it iv e  rule o f law and not as a lo g ic a l  
axiom as i t  i s  commonly understood,30

I f  a le g a l  system f a i l s  to a tta in  u n ity , i t  i s  no longer the function  

o f le g a l science to manufacture i t  by in ter p r e ta tio n . Legal science  

must therefore permit contradictory a sser tio n s  about c o n flic t in g  

m a t e r i a l . T h i s  e n ta ils  s a c r if ic e  o f the demand for  u n ity  in  i t s  

lo g ic a l  sen se . However, the other fundamental ch a r a c ter is tic  of 

sc ien ce  i s  now c le a r ly  e sta b lish ed , for  the danger of in terp re ta tio n  

allow ing science a norm -creative r o le  i s  removed. Kelsen appears to  

recognize th is  for  in  concluding*Derogation*he remarks:

. . . the scien ce  of law i s  ju s t  as incompetent 
to  so lve by in terp reta tio n  e x is t in g  c o n f l ic t s  
between norms, or b e tter , to  rep eal the v a lid ity  
of p o s it iv e  norms as i t  i s  incompetent to  issu e
le g a l norms. 32

U nity must be surrendered to P u rity .

The in te l le c tu a l  journey i s  completed in  the essay  *Law and L ogic* 

o f 1965  where Kelsen sharply d istin gu ish ed  th a t which he had form erly  

id e n t if ie d . The fa c t  that a norm can be derogated only underlines the 

former erroneous equation o f v a l id ity  w ith tru th . There i s  no procedure 

whereby a statem ent can lo se  i t s  truth  as a norm can lo se  i t s  v a l id ity .

3Q. A. Merkl, A llgem eines Verwalt ungsrecht (192?), 211 c ite d  by 
Kelsen in  supra, note 28, 273.

3 1 . Law cannot derogate a norm o f another system, e . g .  to  reso lve  a
c o n f l ic t  o f law and m orality , except by derogating i t s  own norm
which i s  in  c o n f l ic t ,

3 2 . Supra, note 28, 274. Kelsen s t i l l ,  however, seems to  think th at
' le x  p o ster ior  derogat p r io r i* i s  normally assumed by a le g a l
system, but does not by th is  means make i t  an axiom of the Pure 
Theory as in  supra, note 1 8 .
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L o g ica lly  truth i s  not something th a t comes in to  being and la te r  d is 

appears. Moreover, the sta tu s  o f tru th  i s  q u ite  independent o f any 

a c t  o f thought because i t  lacks the dimension o f tem porality , but a 

norm i s  only v a lid  on condition  th a t i t  i s  w ille d . Underlying th is  

i s  the fa c t  th a t truth i s  a property o f statem ents, whereas v a l id ity  

i s  the ex isten ce  o f norms. Consequently, w h ils t  a fa ls e  statem ent i s  

s t i l l  a statem ent, an in v a lid  norm i s  no longer a norm. H iis  e x p l ic i t ly  

r e je c ts  the argument per analogiam;

Since there i s  no analogy between the truth  o f a 
statem ent, so fa r  as i t  i s  the meaning o f an a ct  
of th o u ^ t , and the v a l id i ty  o f a norm, which i s  
the meaning o f an a c t o f w i l l ,  a c o n f l ic t  o f norms 
cannot be a lo g ic a l  con trad iction , or anything 
analogous to  such a thing; and hence i t  cannot be 
resolved e ith e r  according to  the lo g ic a l  p r in c ip le  
o f non-contradiction , or by any p r in c ip le  analogous 
to th is .^ ^

The Pure Theory i t s e l f  lo s e s  i t s  ex cessiv e  concern w ith coherence 

and turns to  c la r i ty  rather than avoiding appearing as contrad ictory  

i t s e l f .  Because o f th is  the Pure Hieory lo s e s  a l l  pretension  to  an 

a c tiv e  in terp re ta tiv e  ro le  (as in  e ith e r  o f the two e a r lie r  se n se s ) .

The Pure Theory thus withdraws from the tendency to  s l id e  from

cogn ition  th at in terp reta tio n  can lead  to .  I f  there i s  a c o n f l ic t ,

le g a l  sc ien ce  can only confirm the ex isten ce  of th is  c o n f l ic t ,  and

must leave i t s  reso lu tio n  to  the a c t o f w i l l  o f the le g a l  au th ority ,

35or to  customary non-observance However the c la r i t y  th a t the Pure

33. K elsen, Law and Logic, passim.

34. Ib id . ,  233.
35. I b id .,  235.
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Theory introduces could aid the le g a l  authority  p a r tic u la r ly  as i t  

id e n t i f ie s  severa l d if fe r e n t  types o f c o n f l ic t .

Kelsen extends th is  la te  r e jec tio n  o f lo g ic  even to include

37in ference between norms. Kelsen m aintains th at there can be no 

in ference of v a lid ity , as there in feren ce between true statem ents 

so that one statem ent can e s ta b lish  another as tru e . However, between 

norms the same re la tio n sh ip  cannot hold because an act o f w i l l  i s  

required to e s ta b lish  the in ferred  norm which i s  not autom atically  

v a lid . There i s  no s im ila r ity  to statem ents where the truth o f one 

i s  im p lic it  in  another, for  Kelsen b e liev es  th at a general norm 

cannot im p lic it ly  contain in d iv id u a l norms. A norm th at a l l  th iev es  

should be sen t to prison w illed  by a le g is la to r  does not imply that 

a given th ie f  in  the future should be so imprisoned *For one cannot
* x Q

w il l  that o f which one knows nothing*. This i s  p a r tic u la r ly  the 

case where the in d iv id u al norm i s  w illed  by another, e . g .  a judge 

whose a c t o f w i l l  cannot be contained in  another*s. A ll th at can be 

sa id , Kelsen th inks, i s  th at once e sta b lish ed  an in d iv id u a l norm can 

be ju s t i f ie d  in  accordance w ith a general norm. The argument here 

r e f le c t s  Kelsen*s renewed in s is te n c e  of norms as the meaning of acts  

of w i l l .

However th is  argument i s  not co rrec t. As a r e s u lt  o f v a lid  

in ference from a true statem ent another true statem ent can be obtained, 

but th is  i s  in s u f f ic ie n t  for the establishm ent of the second statem ent,

3 6 . Supra, note 28, 2 6 9 .
3 7 . Ib id . ,  see a lso  Kelsen, On the P ra ctica l Syllogism , passim.
3 8 . Supra, note 3 3 , 242.
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which although true, may not be known to be true (there are many 

whose lo g ic  i s  weak). Surely, th erefore , th is  does provide a p a r a lle l  

with norms. From a v a lid  norm in feren ce can obtain another v a lid  norm, 

which, however, may a lso  be in s u f f ic ie n t  because an act o f w i l l  may 

not take p la ce . However, there i s  a c lea r  sense in  which the v a l id ity  

o f the second norm i s  contained in  the f i r s t  i f  i t  i s  sa id  th at the 

knower of one a sser tio n  *knows* what i t  e n ta i l s .  The poin t i s  th at  

in  add ition  to in ference in  statem ents and norms a further a ct o f  

knowledge or w il l  i s  required. I f ,  however, i t  i s  claimed th at there 

i s  a sense of *know* which im p lic it ly  contains the in ference there i s  

no reason to deny th at there i s  an equ iva len t sense o f w i l l  w ith norms. 

This holds good d esp ite  the fa c t  th at truth i s  considered independent 

of knowledge in  a way in  which norms are not independent o f w i l l .

The reason i s  that so long as the f i r s t  norm i s  w ille d  the v a lid ity  

of the second i s  w illed  a lso . This i s  p a r a lle l to  tru th , for  the 

truth  o f the second statem ent i s  dependent on the truth o f the f i r s t .  

Moreover, the truth of the second statem ent can be esta b lish ed  inde

pendently in  Just the same way as a second norm could be w illed  

independently of the f i r s t .  Nevejÿhe l e s s ,  there i s  a d is t in c t io n  

considered in  dynamic terms, fo r  a d e legation  of power to w il l  or 

create  norms there need be no m aterial in ference and th at would 

require a separate a c t of w i l l ,  (in  terms o f norm creation  th is  

must be d istin gu ish ed  from the s itu a t io n  of merely carrying out 

action  according to one*s norm by another.) A lso, i t  must be added, 

th at an a ct of w il l  i t s e l f  requires an act o f knowledge and therefore  

i t  i s ,  as i t  were, a t one stage removed from the in feren ce. One of 

the reasons that Kelsen g ives aga inst normative in ference i s  th at one 

a ct o f w il l  cannot * contain* another, but i t  i s  not c lea r  what th is  i s
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supposed to mean. P ossib ly  Kelsen i s  emphasising the psych olog ica l 

connotations of w il l  (something omitted from the ’General Theory* 

where norms are conceived of a *depsychological commands*) I f  so, 

the conception of norms as meanings of a c ts  o f w il l  represents some

th ing of a change in  Kelsen*s treatment o f norms. This i s  rather  

dubious because a c ts  o f w i l l  in  the Pure Theory are normally taken to  

be term ination poin ts in  imputation chains and are not n e c e ssa r ily  

p a ra lle led  by any p sychological a c ts . I t  would be odd i f  Kelsen were 

to confuse them at th is  point a lone. Hence, i f  p sy ch o lo g ica lly  in te r 

preted, Kelsen may be r ig h t th at a person does not w i l l  im p lica tion s, 

but lo g ic a l ly  th is  i s  su rely  in co rrec t. This i s  p a ra lle led  by the 

case of truth , for both share the same notion  of ’containm ent*. Thus, 

i f  i t  i s  accepted for truth then i t  should be accepted fo r  v a l id ity  

as a value in  fu n ction s. I f ,  for  example, I order someone to bring 

a sh e lf  of books, as an act of w i l l  i t  i s  not necessary fo r  me to 

w il l  sep arately  for each in d iv id u a l book. I may not, indeed, know 

them in d iv id u a lly . By v ir tu e  of meaning a general norm, I a lso  w i l l  

the in d iv id u a ls . In th is  in stan ce, norms have in ference a t le a s t  

per analogiam. On the other hand, Kelsen i s  su rely  r ig h t to p o in t out 

th a t in  cases o f ap p lica tion  the r e s u lt  i s  not autom atically  acquired 

as i s  the truth of a v a lid ly  in ferred  statem ent from another true s ta te 

ment, but here the appropriate p a r a lle l should be w ith knowledge not tru th .

39. Supra, note 5, 30-4 .
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II

Having outlined  K elsen /s views on the re la tio n sh ip  o f lo g ic  to  

norms, i t  can be asked what are the consequences o f K elsen*s change 

of view . As seen above, Kelsen surrenders u n ity  to  p u rity  in  h is  

idea  o f sc ien ce . In one sense, th erefore , the admission that

with the postu la te  o f a meaningful, th at i s ,  
non-contradictory order, ju d ic ia l scien ce  
oversteps the boundary o f pure positivism^O

i s  accepted because, as a r e s u lt  o f the dynamic p r in c ip le , such an

order cannot be guaranteed. This i s  p o ss ib le  because a norm can

d elega te  a power of norm creation  (according to the dynamic p r in c ip le )

which may r e s u lt  in  a norm whose content may c o n f l ic t  w ith any content

th a t the higher norm may have (according to the s ta t ic  p r in c ip le ) , Hius

i t  i s  c lea r  that in  formal terms there i s  a u n ity  (dynam ically) but

there i s  no m aterial u n ity  ( s t a t i c a l ly ) .  Because there i s  no guarantee

th at th is  w il l  not happen or th at i t  w il l  be reversed ( e , g ,  overturned

on appeal) there are two d is t in c t  senses o f u n ity  (the dynamic and

s t a t ic  p r in c ip le  cannot therefore be mapped in  terms o f each o th er ),

K elsen*s so lu tio n  i s  therefore to surrender the m aterial u n ity  ( s ta t ic )
4 lwhich was admitted to be a v e st ig e  of natural law. By adopting formal 

u n ity  (powers,as such, cannot c o n f l ic t  form ally ), Kelsen i s  enabled to

40, Supra, note 20,
41, Natural law would have to assume a non-contradictory order to

maintain i t s  absolute character. The fo rm a list u n ity  d if fe r s  
from th at obtaining in  natural law th eo r ies  of ju s t ic e ,  c r i t ic i s e d  
in  chapter 1, in fr a . There formalism was d isgu ised  under the 
pretence of providing substantive notions of ju s t ic e ,  i l l i c i t l y
provided by p o s it iv e  law. Here, however, true formalism e x p li
c i t l y  r e lia n t  dynam ically on p o s it iv e  law i s  accepted. The r e s u lt  
i s  the co n sisten t concentration on p o s it iv e  law which only a 
denatured natural law could accept.
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exclude natural law from the a c t iv i ty  o f le g a l scien ce (fo r  example 

in  the natural law p r in c ip le  *lex  p o ster io r  derogat p r io r i*) by 

excluding the presupposition th at n e c ess ita te d  i t  from the n otion  of 

sc ien ce . The exclu sion  of natural law i s  in  resp ect o f both a 

p e r fe c tly  coherent order and of a jurisprudence th at has a p rescr ip 

t iv e  fu n ction . In turn th is  means th a t le g a l scien ce com pletely  

excludes evaluation  and hence reaffirm s the is /o u g h t d is t in c t io n .

From th is  no undesirable consequences emerge fo r  the Pure Theory, 

fo r  i t  maintains purity  and u n ity  by f in a l ly  becoming f u l ly  le g a l  

in  concentrating on the dynamic system, and hence becoming s t r i c t l y  

p o s i t iv i s t ,  (The fu nctions o f id e n t ity , in d iv id u ation  e t c , ,  now 

becoming dynamic,) However, th is  outcome does have the consequence 

that m orality which lacks the dynamic p r in c ip le  may have con trad iction s  

and there i s  no necessary p r in c ip le  of moral derogation, e ith e r  in  the 

moral system or in  a moral sc ien ce . Given Kelsen*s demand fo r  a

u n ified  scien ce th is  therefore e n ta ils  th a t there can be no K elsenian
42moral sc ien ce , indeed, for  there may not even be a moral system .

III

C on flictin g  norms

Having argued th at Kelsen was co rrect in  terms of the con sisten cy  

of the Pure Theory to change h is  views on norm c o n f l ic t s ,  i t  can be 

seen that u n ity  can be maintained ir re sp e c tiv e  o f lo g ic a l  con trad iction

42, D iscussed in  chapter 12, in fr a . I t  should be noted th a t, as
Kelsen b e lie v e s ,’ the content o f in tern a tio n a l law i s  unaltered by 
the in terp reta tio n  o f the normative order.
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(because i t  i s  m a ter ia l). I f  th is  i s  so , the Pure Theory could, 

contrary to Kelsen*s reasoning, accept a lo g ic  of norms, (This has 

already been argued in  resp ect of in fer e n c e ,)  The question , th ere

fo re , a r ise s  how fa r  lo g ic  i s  app licab le to  c o n f lic t in g  norms.

There are c er ta in ly  strong grounds fo r  arguing th at something

lik e  a contrad iction  a r ise s  when norms prescribe m utually exclu siv e

behaviour. One reason i s  simply th at both norms cannot be s a t is f ie d

by the same behaviour and thus, i f  eq ually  v a lid , offend aga in st

Kant*s * ought im plies can*. This corresponds to both Hare's and Von

W right's reservation s th at such a case i s  somehow fau llybecause not
43applying to p o ssib le  behaviour. However, th is  need not be so i f  norms 

o r ig in a te  in  d if fe r in g  systems fo r , in  a sen se, each system i s  in d if fe r 

ent to the other and from i t s  own p oin t o f view i s  not demanding the 

im possib le. Between system s, th erefore , there i s  necessary  

correspondence to truth where there can, because there i s  only one 

world, only be one system. Something l ik e  the case w ith truth  

becomes more l ik e ly  i f  the norms in  question  o r ig in a te  from the same 

source. I f  an authority  p rescribes two m utually ex c lu siv e  p ieces of 

behaviour then something has gone wrong, which i s  not n ec essa r ily  the 

case between two systems or a u th o r it ie s . This seems to be because 

p rescr ip tio n s have something to do w ith the notion  o f wanting or g e ttin g  

people to do something, or, more stron g ly , to bring about a s ta te  of 

a f f a ir s .  I t  could be regarded as d e f in it iv e  o f a p rescr ip tion  th at

4 3 . G.H. von Wright, Norm and A ction, chapter VII,
R.M. Hare, Some A lleged D ifferen ces between Im peratives and 
In d ic a tiv e s , passim.
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th is  i s  so . Now, given th at there i s  no in ten tio n  to confuse, (which 

may d e lib e r a te ly  be the case) and th at the p rescr ip tio n s are both 

s in cere , then in  J.L.  A u stin 's  term inology, the a c t o f p rescr ip tion  

has m iscarried or i s  ' in fe l ic i to u s  Indeed, i t  can be doubted

whether i t  i s  a genuine p rescr ip tio n  a t a l l .  True, th is  may seem

f  45comparable to W ittgenstein  s problem in  the Tractatus -  are contra

d ic to ry  p roposition s genuine p rop osition s since they do not 'p ic tu re '?

But, whereas these are always m eaningless, i t  i s  not c lea r  th a t th is
46i s  so o f two norms. The d ifferen ce  i s  b est brought out by W illiams 

when he says that something has gone wrong even to think in c o n s is te n t  

a sse r tio n s , w h ils t  we a l l  have experience o f c o n f lic t in g  demands from 

d if fe r e n t  sources. However, th is  experience i s  more rare from a 

s in g le  source. I f  I say to you "do and do not c lo se  the door" you 

would suspect th is  was, a t l e a s t ,  something o f a whimsey, c h ie f ly  

because i t  i s  not c lea r  what I ^  p rescrib in g , or indeed what s ta te  

of a f fa ir s  I hope to r e a l iz e . This i s  very much worse than the more 

ty p ic a l 'ought im plies can' fa ilu r e  which i s  concerned w ith ph ysica l 

im p o ss ib ility . I f  I  prescribe th at you are to  run a t 60 m,p,h, ,  then 

there i s  a t  le a s t  a very s l ig h t  chance th a t you might be able to  do 

t h is ,  by some new d iscovery e t c .  I f  I am more reasonable then there 

i s  a t le a s t  a case fo r  you to try  (one o ften  having a p ess im ist ic  view 

of one's c a p a b il i t ie s ) .  C learly  th is  i s  not reasonable when we are 

d ea lin g  w ith a lo g ic a l con trad iction , which w i l l  n e c e ssa r ily  be

44, J.L.  Austin, How to do Thing with Words, 14-45, 104,
4 5 , L, W ittgenstein , Tractatus L ogico-Fhilosophicus, 4,46,

46, B, W illiam s, C onsistency and Realism, 12,
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4?disobeyed.

I f  we b e lieve  th at norms can con trad ict then perhaps only one 

can be v a lid  and that there i s  thus no "real" contrad iction  a t a l l .

This was n otoriou sly  Kant's view, p a r tic u la r ly  where ly ing was 

concerned, and i s  thus c o n s isten t w ith h is  doctrine "ought im plies  

can". Doubtless th is  was p a r t ia l ly  due to Kant's susp icion  of 

u t i l i t a r ia n  backslid ing h id ing behind a pretended dilemma. But 

surely  there are genuine cases o f such c o n f l ic t s  o f d u ties  or moral 

dilemmas where we see two norms as eq ually  v a lid  as Kelsen came to 

see . I t  w i l l  not do to say that the one we choose alone i s  v a lid  

for i t  i s  c le a r  th at the other w il l  occasion  remorse (which presupp

oses the other norm i s  not in v a lid ) d esp ite  the fa c t  that we cannot 

act under i t  as w ell ( i , e ,  attempts to f u l f i l  the a ltern a tiv e  are 

not thereby rendered unnecessary), I t  might be said  th at such remorse 

i s  ir r a t io n a l but th is  i s  to confuse the need to make a d ec isio n  with  

lo g ic a l  p r in c ip les  ( i t  a lso  renders i t  su p e r f ic ia l and ru les  out 

traged y), One i s  even more su sp iciou s because one i s  not given any 

c r it e r ia  of deciding which norm v a lid , (A Kantian example o f , say, 

the overriding v a lid ity  of promise keeping when c o n flic t in g  with another 

duty looks odd when we envisage someone r isk in g  severa l l iv e s  in  keep

ing a t r iv ia l  promise or the p o s s ib i l i t y  o f evading any other duty by 

quickly promising ourselves not to  do i t ) ,  Kelsen i s  obviously c lo s e ly  

fo llow in g  Kant in  the 'General Theory' and i t  i s  p la in  th at the same

4 7 , Obviously the p o s s ib i l i t y  o f fu lf ilm en t r e s ts  on the exact formu
la t io n  used, the sense o f words employed and the ingenuity  th at 
m<ay be exerc ised .
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d e s ir e  f o r  u n ity  and coherence th a t  u n d e r lie s  the  Pure Theory a lso  

u n d e r l ie s  the  Moral Law.

IV

Normative inference

Is  there not some way o f rendering lo g ic  app licab le  to  normative

reasoning a t  le a s t  in d ir e c t ly  as Kelsen th o u ^ t a t the time o f the

' Pure Theory o f Law* in  I 9 6O? One way o f doing so , in  regard to

in feren ce , i s  suggested by R.M. Hare in  h is  a r t ic le  ' im perative 
48Senten ces' o f 1949 which i s  s im ila r  to  the a r t ic le  ' im peratives 

and L ogic' by jSrgensen which Kelsen c r it ic is e s ^ ^ . Hare's procedure^^ 

i s  to  take the well-worn sy llog ism  and add im perative 'd ic to rs* , thus:

L et a l l  men be m orta l 
L e t S o cra tes  be a  man 
L et S ocra tes  be m ortal

The reason why the conclusion  fo llo w s i s  because the sy llog ism  depends 

on an in d ic a tiv e  elem ent, i t s  'd escr ip to r ' (# ie  tr a d it io n a l sy llo g ism ). 

The so lu tio n  o f JÔrgensen^^ and Dubislav^^ i s  s im ila r , depending as i t  

does on an in d ic a tiv e  elem ent c a lle d  the ' theme o f  demand' .  Williams 

accom plishes the same r e s u lt ,  using in ference by means o f 'obedience

48, This does not represent Hare's present view but i s  chosen fo r  i t s  
c la r i t y ,

4 9 , Erkenntnis, 7 , 288-291 c ite d  by K elsen, supra, note 33# 229-231,
5 0 , R.M, Hare, Imperative Sentences, 17.
5 1 , I t  should be mentioned th at g en era lly  jSrgensen r e je c ts  the a p p li

c a b i l i t y  o f lo g ic  to  norms fo r  reasons s im ilar  to  those o f K elsen, 
but i s  driven to  admit the force o f  the in ference argument,

5 2 , W, Dubislav, Zur Unbegrflndbarkeit der Forderungssâtze, Theoria 
(1 9 3 7 ) ,  3 4 1 , c ite d  by A, Ross, Im peratives and Logic, 33* 38'
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s ta te m e n ts ',  th a t  i s ,  the  in d ic a t iv e s  th a t  would hold tru e  were the 

im p era tiv es  a c tu a l ly  f u l f i l l e d .

Ross, speaking of D ub iS lav 's  s o l u t i o n , c a l l s  i t  an 'e v a s io n ' 

and n o t a s o lu t io n . Ross p o in ts  o u t th a t  lo g ic a l  in fe re n c e  i s  s t i l l  

a p p lic a b le  only  to  the  in d ic a t iv e s  and n o t to  th e  im p era tiv es  them

s e lv e s . By im p lic a tio n  the same i s  tru e  of the  o th e r  s o lu tio n s  and 

th a t  o f K elsen in  i 960, f o r  th e re  the  in fe re n c e  i s  between the  in d i 

c a t iv e s  in  s ta tem en ts  about norms, r a th e r  than  th e  im p era tiv e  norms 

them selves. H a re 's  so lu tio n  may w ith stan d  R o ss 's  p o in t, however, fo r  

Hare has made, as i t  were, the in d ic a t iv e  p a r t  o f th e  norm. The o th e r  

so lu tio n s  seem s t i l l  to  leave  the in d ic a t iv e  elem ent as e x te rn a l .  To 

see H a re 's  p o in t we need only imagine th a t  th e  in d ic a t iv e  i s  f a ls e  o r 

s e n se le s s  to  see th a t  th e  im pera tive  elem ent i s  dependent to  the  

e x te n t th a t  i t  would be in v a lid a te d  in  consequence, (as f a r  as we 

accep t 'o u g h t ' im p lies  'c a n ') ,

K e lse n 's  re p ly  to  jB rg e n se n 's  s o lu tio n  co n ta in ed  i n 'Law and Logic 

i s  o f i n t e r e s t ,  f o r  th e re , K elsen i s  by im p lic a tio n  r e je c t in g  h is  own 

s o lu t io n  con tained  in  the ' Pure Theory o f  Law' and ag ree in g  w ith  Ross, 

K elsen th in k s  th a t  j 8rgensen i s  confusing  the  fu n c tio n s  o f th in k in g  

and w il l in g  (which r e a s s e r t s  the  im p e ra t iv e / in d ic a t iv e  d i s t in c t io n ) :  a 

'norm cannot co n ta in  both  an im p e ra tiv e , i . e .  p r e s c r ip t iv e ,  and

53 . Supra, no te  46, 2 r e f e r r in g  to  P.T . Geach, Im pera tive  In fe re n c e ,

54 . A, Ross, Im p era tiv es  and Logic, 37»
55. Supra, no te  33 , 229-231,
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an in d ic a t iv e ,  i . e .  d e s c r ip t iv e  f a c t o r * . N o w  in  one sense th i s  i s  

in c o r r e c t ,  fo r  the same a c t ,  in  th i s  case  an u tte ra n c e , can perform  

two fu n c tio n s  or 'sp eech  a c t s '  a t  once, as Hare accep ts  in  ' Meaning 

and Speech A c ts ' (1970).^^ We m ight agree w ith  H a re 's  re s e rv a tio n  

th a t  we can only  g e t the  f u l l  meaning i f  we co n ce n tra te  on the  im pera

t iv e ,  which i s  thus prim ary . N onetheless, t h i s  would n o t p rev en t 

the  in d ic a t iv e  elem ent c a rry in g  th e  im p lic a tio n  as Hare shows in  h is  

e a r l i e r  a r t i c l e .  However, i f  K elsen i s  taken  as co n fin in g  the  'norm ' 

to  a pure elem ent of a norm s ta tem en t, t h i s  p o s s ib i l i t y  w i l l  n o t a r i s e .  

This would seem to  be c o n s is te n t  w ith  th e  p e rv asiv e  use o f the  is /o u g h t 

d i s t in c t io n  by K elsen . I t  would a lso  echo the  d i s t in c t io n  between law 

and norm. The r e s u l t  i s  th a t  w h ils t  in fe re n c e  i s  perhaps p o ss ib le  

between norm s ta tem en ts , i t  i s  excluded between norm e lem en ts . But 

i s  such a norm elem ent conceivable? I t  i s  d i f f i c u l t  to  see how a norm
58can be e s ta b lis h e d  w ithou t some in d ic a t iv e  e lem ent. The sea rch  fo r  

a component to  bear the  n o n - lo g ic a l p ro p e r t ie s  seems to  p re ss  beyond 

language, but th e re  we cannot say i f  th e re  i s  a c o n tra d ic t io n .

The r e s u l t  o f th i s  problem and i t s  a ttem pted  s o lu tio n s  re in fo rc e s  

the  e s s e n t ia l  ro le  of the  is /o u g h t d i s t in c t io n  (expressed  as in d ic a t iv e /  

im p e ra tiv e ) . The more the  d i s t in c t io n  i s  in s i s t e d  on, the le s s  a p p l i 

cab le  w i l l  in fe ren ce  seem,^^ Given K e lse n 's  adherence to  the d i s t in c t io n  

i t  i s  more c o n s is te n t  th a t  he should adopt the  l a t e r  view of r e je c t in g  

in fe re n c e  between norms and the  p o s s ib i l i t y  o f lo g ic a l  c o n f l i c t  in  the

56 , I b id . ,  230, bu t K elsen seems to  merge them, i b i d . ,  247.
57 , C ,f ,  su p ra , no te  44, 149 (e .g . the  u tte ra n c e  'th e r e  i s  a t i g e r

behind you' perform s the speech a c ts  o f d e sc r ib in g  and warning a t
the  same tim e .)

58 , i . e . ,  what i s  the norm about?
59 , Hare w ishes to  uphold the  is /o u g h t d i s t in c t io n  and allow  in fe re n c e

between norm ative s ta tem e n ts .



404

norm ative sp h ere .

F in a l ly ,  in  the l i g h t  o f what has been sa id  about th e  re l ia n c e  

on language and in d ic a t iv e s  in  s ta t in g  a norm, i t  should be sa id  th a t  

a form al c o n tra d ic t io n  (p . -^-p) may in  the  r e a l  world s i tu a t io n  be 

capab le  of some r e s o lu t io n .  (T hat i s ,  i f  v a lu es  a re  g iven  to  p .)  

Indeed , i t  m ight prove d i f f i c u l t  to  exhaust means of obeying con

f l i c t i n g  n o r n s ,^  Im possible s i tu a t io n s  would thus become a sm all 

r e s id u a l  c a te g o ry . What c o n s t i tu te s  obeying an im pera tive?  I t  

s u re ly  cannot be a correspondence to  a m ental a c t  o r some shadowy 

p ro je c te d  s t a t e  o f a f f a i r s .  What i s  the  e s s e n t ia l  elem ent? What 

i s  m erely c o n tin g e n t o r p e r ip h e ra l?  Indeed , s u re ly  th e re  i s  no 

c le a r  answer because fu lf i lm e n t  can be in  u n a n tic ip a te d  ways or 

done u n w itt in g ly . More so because th e re  a re  l im i t s  to  th e  d e te r 

m inateness of any s p e c i f ic a t io n .  As W ittg e n s te in  p o in ts  o u t, ' i t  i s  

in  language th a t  ex p ec ta tio n  and i t s  fu lf i lm e n t  make c o n ta c t ' ,

In  co n c lu s io n , w h ils t  K elsen was j u s t i f i e d  in  changing h is  views 

on the  a t t i t u d e  o f le g a l  sc ien ce  to  u n ity  and to  the  ex p u lsion  o f 

lo g ic  as c o n tra d ic t io n  and in fe re n c e  from norms, both  depend on the 

b a sic  assum ptions of the  Pure Theory, K elsen , th en , i s  seen  in  h is  

l a t e r  views as  c o n s is te n t .  But, p a r t i c u la r ly  in  re s p e c t of the 

lo g ic a l  p ro p e r t ie s  of norms, doubts have been ra is e d  which in  tu rn  

c a s t  doubt on the  p re su p p o s itio n s  behind K e lse n 's  view s. These 

doubts w i l l  re c u r  in  the co n c lu s io n .

6 0 , T h is, in  le g a l  term s, i s  obv iously  one o f the  requ irem en ts of 
F u l l e r 's ' i n n e r  m o ra li ty ' o f law. In  c o n te x t th e re  a re  numerous 
p r a c t ic a l  p o s s i b i l i t i e s  f o r  re so lv in g  the  c o n f l i c t  w ith o u t a c tin g  
in  accordance w ith  both norms (which means e f f e c t iv e ly  d e ro g a tin g  
one o r bo th  norm s),

6 1 , L, W ittg e n s te in , P h ilo so p h ic a l In v e s t ig a t io n s ,  s ,  445,
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C hapter 12 

The Pure Theory o f E th ic s

This ch ap te r i s  concerned w ith  the  Pure Theory in  r e la t io n  to  

e th ic s .  In  the  p reced ing  c h a p te rs , the Pure Theory has been defended 

in  i t s  a n a ly s is  o f law, bu t in  the p re se n t c h a p te r , doubts w il l  be 

r a is e d  as to  the a p p l ic a b i l i ty  of the  th eo ry  to  e th ic s  and on the 

consequent view o f the  r e la t io n s h ip  of m o ra lity  to  law . The need 

fo r  an e x p o s itio n  and c r i t i c a l  a p p ra is a l  o f K elsen*s th eo ry  of e th ic s  

i s  seen i f  Bergman and Zerby a re  c o r r e c t  in  s ta t in g  th a t  'There a re  , , , 

few th in g s  on which K elsen i s  so vague as on the  n a tu re  o f e th ic a l  

th eo ry  and i t s  r e la t io n  to  the  th eo ry  o f law , , ,

K e lse n 's  view of m o ra lity  can be d esc rib ed  as e m o tiv is t and 

l e g a l i s t .  The two s e c tio n s  o f th i s  c h ap te r d ea l w ith  each re s p e c tiv e ly .

K e lse n 's  emotivism sh ares  some of the b asic  n o tio n s  of Emotivism 

as a g en era l th eo ry  o f e th ic s ,  bu t d e p a r ts  from i t  in  im p o rtan t r e s 

p e c ts ,  P r in c ip a l ly  such d e p a rtu re s  w i l l  be seen as consequent upon 

the  o th e r  c h a r a c te r i s t ic  of K e lse n 's  e th ic a l  th eo ry ; i t s  le g a lism ,

Emotivism in  i t s  contem porary form can be tra c e d  to  the  d i s t in c t io n  

made by Ogden and R ichards, in  ' The Meaning o f Meaning' (1923)* between

1, G, Bergman and L, Zerby, The Formalism in  K e lse n 's  Pure Theory of 
Law, 111,
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d e s c r ip t iv e  and emotive meaning (a lthough  th e re  a re  e a r l i e r  fo re -  

shadowings in  the  work o f H agerstrSm ). The most e la b o ra te  fo rm u la tio n  

came in  19^5 w ith  th e  p u b lic a tio n  of S tev en so n 's  'E th ic s  and Language' ,  

bu t p robably  the  most famous and fo rc e fu l  s ta tem en t rem ains th a t  given 

by Ayer in  ' Language T ruth  and L og ic ' (1936). I n i t i a l l y  i t  i s  A y e r 's  

theo ry  th a t  w i l l  be taken  as the  b a s is  fo r  the  fo llow ing  d is c u s s io n .

The E m o tiv is t th eo ry  a rose  ou t o f th e  main p o s i t i v i s t  c o n ten tio n  

th a t  p ro p o s itio n s  were e i th e r  v e r i f i a b le ,  tau to lo g o u s  o r n o n se n s ic a l. 

Moral p ro p o s itio n s  were n o t h e ld  to  be v e r i f i a b le  because th ey  d id  

n o t seem to  be d e s c r ip t iv e  a t  a l l  o f a s ta t e  o f a f f a i r s .  In  a d d itio n , 

M oore's n a tu r a l i s t i c  f a l la c y  had been w ell d ig e s te d  and was taken  to  

show th a t  e th ic a l  p ro p e r t ie s  were n o t n a tu ra l^  (and, hence, e m p ir ic a l) ,  

M oore's so lu tio n  was, however, n o t a cc e p tab le , depending as i t  d id  on 

com pletely  u n v e r if ia b le  in tu i t i o n s  of n o n -n a tu ra l p ro p e r t ie s .  But 

n e i th e r  d id  moral p ro p o s itio n s  seem to  be ta u to lo g ie s .  Could th ey  

be nonsense? I t  i s  d i f f i c u l t  to  see how, p la u s ib ly , moral language 

could be so w r i t t e n - o f f .  Given the  c e n tr a l  te n e ts  o f p o s itiv ism  i t  

th e re fo re  became e s s e n t ia l  to  f in d  an e x p lan a tio n  th a t  would allow  

moral language w ithou t denying p o s it iv is m . The s o lu tio n  was to  

abandon th e  id ea  of language as s o le ly  d e s c r ip t iv e  (as  Moore had 

t a c i t l y  assum ed). (As W ittg e n s te in  remarked l a t e r ,  'e v e ry  such use o f 

language i s  rem arkable, p e c u lia r ,  i f  one i s  ad ju s ted  on ly  to  c o n s id e r 

the  d e s c r ip t io n  of p h y s ica l o b j e c t s ' . ) ^  Moral language was n o t o f

2, Esp . c h ap te r  6 ,
3 , G.E. Moore, P r in c ip ia  E th ic a , c h ap te r  1.

4, L. W ittg e n s te in , Z e t te l ,  s ,  4o,
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p ro p o s itio n s  a t  a l l ,  bu t evinced em otion (as d i s t i n c t  from re p o r tin g  

i t ) .  M ora lity  was th u s  a more o r l e s s  e la b o ra te  e x ten s io n  o f 'bool* 

and 'h o o r a y ! '.  Such ou tpourings a lso  serve  to  arouse fe e l in g s  in  

o th e rs  and, th u s , a re  s im ila r  to  commands and so on (a  p o in t  p a r t i c -  

u la r ly  emphasised by C am ap), Emotivism was thus th e  outcome o f an 

ep is tem o lo g ica l dilemma.

One consequence of Emotivism was th a t  as  n o n -p ro p o s itio n a l, moral 

language was n e i th e r  tru e  nor f a ls e  and thus u n v e r i f ia b le .  C o n f lic ts  

between m oral u tte ra n c e s  a re  th e re fo re  n o t d ec id ab le  in  o b je c tiv e  

s c i e n t i f i c  term s, bu t s o le ly  by th e  r e l a t i v e  e f f e c t  on th e  h e a re r .  

There a re  thus no genuine m oral argum ents, m erely ©motive . o u t

pourings o r d isg u ise d  d isagreem ents about f a c ts  ( fo r  example about 

the  consequences of a c t s ) .  However, in  t h i s  sen se , a common system 

of v a lu es  can be such a f a c t .  As Ayer p u ts  i t

I f  our opponent concurs w ith  us in  ex p ress in g  moral 
d isap p ro v a l o f a l l  a c tio n s  of a given type t ,  then  
we may g e t him to  condemn a p a r t i c u la r  a c tio n  A, by 
b rin g in g  forward argum ents to  show th a t  A i s  o f type 
t .  For the  q u e s tio n  w hether A does o r does n o t belong 
to  th a t  type i s  a p la in  q u e s tio n  o f f a c t  , , , What 
we do n o t and cannot argue about i s  th e  v a l id i ty  of 
th ese  moral p r in c ip le s .  We m erely p ra is e  o r condemn 
them in  th e  l i g h t  of our own f e e l in g s .^

Ayer adds in  summary

. . . e th ic a l  ph ilosophy  c o n s is ts  sim ply in  say ing  
th a t  e th ic a l  concep ts a re  pseudo-concepts and th e re 
fo re  unanalysab le  , , . I t  ap p ears , th en , th a t  
e th ic s ,  as a branch o f knowledge, i s  n o th in g  more 
than  a departm ent o f psychology and so c io lo g y .?

5. R. C am ap, Philosophy and L og ical Syntax, s .  4 ,

b . A .J . Ayer, Language, T ru th  and Logic, 147.

7 . I b i d . ,  148-9.
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Such an outcome which t r e a t s  e th ic s  as f a c tu a l  i s  a b h o rren t to  

K elsen d e sp ite  the shared i n i t i a l  e p is tem o lo g ica l th eo ry . K elsen*s 

s tru g g le  a g a in s t the  red u c tio n  to  f a c t s  o f the  norm ative essence of 

law has been d e a l t  w ith  in  c h ap te r  5 . Because, as w i l l  be seen , 

K elsen conceives m o ra lity  as e s s e n t ia l ly  l e g a l i s t i c  in  c h a ra c te r , 

he i s  committed to  the same o p p o s itio n  to  th e  re d u c tio n  to  f a c t  in  

m orals as he i s  in  law . K elsen*s p r in c ip le  t a r g e t  in  h is  r e je c t io n  

of the  normal E m o tiv is t th eo ry  i s  S ch lick  who, in  tu rn , r e j e c t s  the
g

K elsen ian  n o tio n  of e th ic s  as a th eo ry  o f norms. Thus, S ch lick  

c la im s e th ic s  i s  a sc ien ce  o f f a c ts  'E th ic s  has to  do e n t i r e ly  w ith  

th e  a c t u a l ' , ^  'a  norm i s  no th in g  b u t a mere ex p ress io n  o f a f a c t ' . ^ ^  

S ch lick  a lso  says, somewhat in c o n s is te n t ly  'o n ly  where th e  th eo ry  o f 

norms ends does e th ic a l  ex p lan a tio n  b e g i n ' , a n d  makes i t  c le a r  th a t  

t h i s  i s  p sy ch o lo g ica l e x p lan a tio n :

For one m ight say , " in  such case th e re  would be 
no e th ic s  a t  a l l ;  what i s  c a l le d  e th ic s  would 
be n o th ing  bu t a p a r t  of psychology!" I  answer, 
"Why s h o u ld n 't  e th ic s  be a p a r t  o f p s y c h o l o g y ? "^2

W h ils t, from K e lse n 's  p o in t o f view, the  r e je c t io n  o f m etaphysics 

and the  demand fo r  sc ien ce  w i l l  be commendable, the  d e n ia l  o f norms 

and consequent syncretism  of method i s  n o t .

K e lse n 's  re p ly  i s :

S c h lic k 's  a ttem p t to  p re se n t e th ic s  as an em p irica l 
f a c tu a l  sc ien ce  obv iously  r e s t s  on p e r f e c t ly  le g it im a te

8 . M. S ch lick , Problems o f E th ic s , 21.

9 . I b id .

10. I b id . ,  15.
11. I b id . ,  23,

12. I b i d . ,  29,



409

aim of removing i t  from the  f i e l d  o f m etaphysica l 
sp e c u la tio n . But th i s  aim i s  s u f f i c i e n t ly  accom
p lish e d  i f  the  norms which form the  su b je c t-m a tte r  
of e th ic s  a re  recognized  as th e  meanings o f em p iri
c a l  f a c ts  brought about by men in  the  world o f sense , 
and n o t as the  commands o f tra n sc e n d e n ta l e n t i t i e s .
I f  the norms of m o ra lity , l ik e  those o f p o s i t iv e  
law, a re  the  meanings o f e m p iric a l f a c t s ,  e th ic s ,  
no le s s  than le g a l  sc ie n c e , can be d e sc rib ed  -  in  
c o n tr a s t  to  m etaphysica l sp e c u la tio n  -  as an em p iric a l 
sc ie n c e , even though i t s  su b je c t-m a tte r  does n o t 
c o n s is t  o f f a c t s ,  b u t of norms,

Both S ch lick  and Ayer, th e re fo re , f a i l  to  d is t in g u is h  between 

the  no rm -crea tin g  a c t  and the  norm la id  down as the meaning of th i s  

a c t ,  K elsen i s  thus n o t so determ ined as  them to  b rin g  e th ic s  back 

to  f a c ts  and d e s c r ip t io n , d e sp ite  the  allow ance made fo r  emotive 

meaning, Th.e d ivergence occurs in  p a r t  because K elsen tak es  em oti

vism more s e r io u s ly , bu t a lso  because he amends i t  by the  a d d itio n  

o f norms. A rriv in g  a t  A y e r 's  p o in t o f d ec id in g  how to  c l a s s i f y  moral 

u t te ra n c e s ,  K elsen, l ik e  Ayer, r e j e c t s  the  id e a  o f a b so lu te  e th ic s  

and, in  keeping w ith  h is  r e je c t io n  of n a tu ra l  law, a lso  r e j e c t s  

in tu i t i o n s ,  K elsen i s  a lso  thus p repared  to  accep t the r e l a t i v i t y  

of m oral b e l ie f s ;  however th i s  r e l a t i v i t y  i s  n o t m erely su b jec tiv ism ,

K elsen d is tin g u ish e d  between su b je c tiv e  moral judgements and 

o b je c tiv e  moral judgem ents. S u b jec tiv e  m oral judgements have a l l  the 

c h a r a c te r i s t i c s  o f the  E m o tiv is t th e o ry . They can be m erely w ishes 

o r a c ts  of w i l l  which can be seen as f a c t s ,  which a re  about o th e r  f a c ts  ■ 

the  o b je c t o r behaviour ev a lu a te d . Thus, such judgements 'd e s c r ib e  

only  the r e la t io n  between two f a c t s ' , A s  ex p re ss io n s , such judgements

13 . K elsen, Law and M o ra lity , 93•
14, K elsen, The Pure Theory o f Law, 19.



410

are  *a fu n c tio n  o f theem otional component o f consciousness . . .  i t  

i s  the  ex p ress io n  of an em otional approval o r d isa p p ro v a l, ak in  to  

the  exclam ation "bravoI" o r " p h o o e y l " * C l e a r l y  such views a re  the  

same as those of Ayer.

K elsen goes beyond the  E m o tiv is ts  by adding o b je c tiv e  moral

judgements which r e s u l t  from the  in tro d u c tio n  of norms and which

r e la te  norms to  o b je c ts  and behav iour. Ayer, as shown, had thought

th a t  moral argument was r e a l ly  a b o u t 'f a c ts ,  in  so f a r  as i t  was an

argument a t  a l l .  P a r t ly  th i s  meant argument about consequences and

the  means to  c e r ta in  presupposed ends, K elsen, to o , ag rees  w ith

A y er 's  p o in t, say ing  th a t  such a re  problems about purposes^^ which

f a c tu a l ly  concerns the  r e la t io n  between means and ends. As th e re  i s

no o b je c tiv e  purpose, because i t  i s  a n a tu ra l  law n o tio n , th e re  a re

only  su b je c tiv e  purposes and th ese  a re  f a c t s ,  as much as su b je c tiv e

w ishes o r a c ts  of w i l l  a re .  On the  o th e r  hand, Ayer r a i s e s  the

p o s s ib i l i t y  th a t  moral argument can c e n tre  on a shared  value  o r system

of v a lu e s , the problem then  being w hether c e r ta in  behaviour accords

w ith  them, Ayer reg a rd s  such va lues as f a c t s  - b u t K elsen c laim s

17th a t ,  d is t in g u is h in g  norm c re a t io n  from norms, th ey  a re  norms,

K elsen sh arp ly  d is t in g u is h e s  between a norm c re a t in g  a c t ,  a 

f a c t ,  and the  norm i t s e l f ,  which i s  the  meaning o f th a t  a c t .  The

15 . I b id . ,  20,

16 . I b id . ,  23 ,

17 . I b i d . ,  21,
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c re a t in g  a c t  may have a l l  the f a c tu a l  o r emotive a sp e c ts  of s u b je c t

ive  judgem ents, however the  norm c re a te d  has, as i t  were, an indepen

den t e x is ten c e  dependent on i t s  g en e ra l acceptance as v a l id .  In  

consequence, the  value judgements r e la te d  to  a norm cease to  have 

the  c h a ra c te r  o f su b je c tiv e  judgem ents. As such, o b je c tiv e  judgements 

need n o t have any emotive c h a ra c te r  a t  a l l ,  fo r  i t  i s  p o ss ib le  to  

e v a lu a te  behaviour accord ing  to  a norm w ith o u t em otion, because i t  

i s  e i th e r  tru e  or u n true  th a t  behaviour corresponds to  the norm.

Such judgements do n o t perm it o f deg rees as do su b je c tiv e  judgements 

(depending on the  s tre n g th  o f em otion), bu t s ta t e  e i th e r  the  behaviour 

i s  v a l id  o r in v a lid  accord ing  to  the norm. Such judgements do n o t 

invo lve c o n s id e ra tio n  of the  f a c tu a l  o r emotive n a tu re  o f the  a c t  

of norm c re a t io n . Indeed, in  the case o f , say, custom ary norms, i t  

may n o t be p o ss ib le  to  make any assessm ent o f th a t  a c t .  The 'o b je c t 

iv ity *  involved r e f e r s  to  tne  judgement made, the  norm i t s e l f  i s  

'o b je c t iv e ' only in  the weak sense of being g e n e ra lly  accepted  as 

v a lid  - as opposed to  su b je c tiv e  em otions. The norm i s  r e l a t iv e

to  those  th a t  a ccep t i t ,  i t  has no a b so lu te  s ta tu s  (a lthough  t r e a te d  

18as su ch ).

On the  b a s is  o f norms, e th ic s  can be a genuine norm ative scien ce  

d e a lin g  d e s c r ip t iv e ly  w ith  v a lues w h ils t  being n e i th e r  em p irica l in  

d e a lin g  w ith  f a c ts  no r m etaphysica l. As such many new q u es tio n s  can 

be asked because we are  no lo n g er d e a lin g  w ith  simple emotive o u t

b u rs ts .  Given norms as shared v a lu es , the  problem a r i s e s  of how norms 

r e l a t e  to  each o th e r . K elsen suggests  th a t  m oral norms, l ik e  le g a l

18. Ib id .
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norms, form a system . However, the n a tu re  of the  moral system d i f f e r s  

fundam entally  from a l l  bu t the  most p r im itiv e  le g a l  system s. Moral 

system s a re  s t a t i c  as opposed to  le g a l  system s which a re  dynamic.

This means th a t  moral norms a re  deduced from o th e r  norms in  v ir tu e  

of t h e i r  c o n te n t. For example

Such norms as "You must n o t l i e " ,  "You must n o t 
d ece iv e" , "You s h a l l  keep your promise/’, fo llow  
from a g en era l norm p re s c r ib in g  t r u th f u ln e s s .^9

Legal norms, however, c o n s is t  a d d i t io n a l ly  in  norms g ra n tin g  powers 

to  c re a te  norms which may o r may n o t be deduced from any c o n te n t. In  

s h o r t ,  th e re  i s  a d if fe re n c e  in  the  p rocess of in d iv id u a tio n , p r in 

c ip a l ly  m an ife st in  a la ck  of in s t i t u t i o n s  in  the  moral system . Given 

the  r e l a t i v i t y  of norms, however, th e re  i s  no guaran tee  th a t  th e re  

may n o t be s e v e ra l norms on the  same le v e l  n o t deduced from a h ig h e r 

norm and thus n o t from (u lt im a te ly )  a Grundnorm. This i s  l ik e ly  

because, as Kelsen su g g es ts , c o n f l ic t s  between norms occur both f o r  

the in d iv id u a l and fo r  s o c ie ty  as a whole. A p r iso n e r  chooses between

l i f e  o r freedom, a so c ie ty  between economic s e c u r i ty  and in d iv id u a l

20l i b e r ty ,  and so on. As th e re  i s  no i n s t i t u t i o n  fo r  the  r e s o lu tio n  

of moral c o n f l i c t s ,  t h i s  can only  be done by a norm th a t  a l lo c a te s  

d i f f e r in g  v a l i d i t i e s  to  the norms in  q u e s tio n . This norm i s  ju s t i c e .

'J u s t ic e  i s  s o c ia l  h ap p in ess . I t  i s  happ iness guaran teed  by a 
21s o c ia l  o rd e r* . Because men cannot f in d  happ iness a lo n e , K elsen

19 . K elsen , General Theory o f Law and S ta te , 112.
20. K elsen , What i s  J u s t ic e ? , 5 -6 .

21. I b id . , 2 . This a s s e r t io n  shows s tro n g  a f f i n i t i e s  w ith  the  u t i l i 
ta r ia n ism  espoused by S ch lick .
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su g g es ts , they  a ttem p t to  f in d  i t  in  s o c ie ty . There can be no ju s t i c e  

in  the  sense of secu rin g  happiness to  each in d iv id u a l because some 

happ iness depends on th in g s  no s o c ia l  o rd e r can s a t i s f y ,  bu t more 

im p o rtan tly  because happ iness fo r  one in d iv id u a l means unhappiness 

f o r  another,, The only  happ iness  t h a t  can be secured  i s  th a t  of 

c o l le c t iv e  s a t i s f a c t io n  of c e r ta in  s o c ia l ly  recogn ized  i n t e r e s t s .

Which in t e r e s t s  ought to  be s a t i s f i e d  a t  th e  expense o f o th e rs  i s  

answered by ju s t i c e ,  n o t by r a t io n a l  c o g n itio n . The p o in t i s  th a t  

ju s t i c e  i s  i t s e l f  a norm and i s  a p roduct of human w il l  and i s  as 

r e l a t i v e  as any o th e r  norm. That people agree about ju s t i c e  i s  no 

p ro o f o f i t s  ab so lu te  c h a ra c te r .

A bsolute j u s t i c e  i s  an i r r a t i o n a l  id e a l ,  o r what 
amounts to  th e  same, an i l lu s io n  - one o f the 
e te r n a l  i l l u s io n s  of m a n k i n d . 22

V arious in te r e s t s  have v a rio u s  concep tions of ju s t i c e  and th e re  i s  

n o th in g  to  make one more r i g h t  than  o th e rs .  Moreover, ju s t i c e  in  

th i s  c o n tex t i s  as e q u a lly  u n s a t i s f a c to ry  as in  n a tu ra l  law, where 

i t s  o th e r  weaknesses a re  ap p aren t, as shown in  c h a p te r  1 .

In  summary, Emotivism i s  found a t  a l l  le v e ls  o f m orals in  K elsen*s 

th eo ry ; from in d iv id u a l ex p ress io n s  to  th e o r ie s  o f j u s t i c e .  However, 

t h i s  does n o t p rev en t th e  e s tab lish m en t of norms which, as o b je c t iv e .

22. The i r r a t i o n a l i t y  o f ju s t i c e  i s  one of K elsen*s most c o n tro v e rs ia l  
th e s e s . K elsen obv iously  tak es  t h i s  in  o p p o s itio n  to  a b s o lu t i s t  
concep tions of ju s t i c e  -  th a t  i s , most concep tions of j u s t i c e .
Thus i t  d e riv e s  from K elsen*s re la t iv is m  r a th e r  than  h is  em otivism . 
A c le a r e r  id ea  o f K elsen*s meaning can be gained from h is  c o r re 
spondence w ith  P ro fe sso r  Cahn, c i te d  in  the l a t t e r * s  rev iew ,
E. Cahn, Review o f K elsen*s What i s  J u s t ic e ? ,  1057-8.
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become autonomous from th e  emotive background. This i s  most c le a r ly  

seen when the  d i s t in c t io n  i s  made as one o f judgem ents. The e s ta b l i s h 

ment o f norms means t h a t  many more q u e s tio n s  can be asked; p r in c ip a l ly  

as to  the  r e la t io n s  between norms and th e  p o s s ib i l i t y  o f a norm ative 

system . Before tu rn in g  to  th ese  problems in  the  fo llow ing  se c tio n  

as the  *legalism * of K elsen*s e th ic s ,  i t  rem ains to  ask how f a r  the 

f i r s t  c h a r a c te r i s t i c  -  em otivism  -  i s  a c c e p ta b le .

I t  has been seen how f a r  K elsen i s  an E m o tiv is t, d i f f e r in g  only  

in  as f a r  as he i s ,  in  a d d it io n , a l e g a l i s t ,  w h ils t  n o t removing the  

b asic  E m o tiv is t e lem ent a t  a l l .  As such, K elsen*s view o f e th ic s  i s  

very  u n s a t i s f a c to ry .

I n i t i a l l y  i t  can be s a id  th a t  the  reaso n s fo r  the th eo ry  a re  

h ig h ly  su sp ec t, f o r  i t  a r i s e s  ou t of e p is tem o lo g ica l d e sp a ir  r a th e r  

than a f u l l  p h ilo so p h ic a l a n a ly s is  of m o ra lity . Even a lthough  Em oti

vism re p re se n ts  a move from a sim ple la n g u a g e -a s -d e sc r ip tio n  th eo ry ,
23i t  h a rd ly  reco g n izes  the  many uses th a t  language h as,

Emotivism i s  only  a  more re c e n t example of many unhappy a ttem p ts  

to  reduce m o ra lity  to  some o th e r  phenomenon w ith  which we a re  supposedly 

more f a m il ia r .  T his, o f co u rse , on ly  postpones d i f f i c u l t i e s  -  fo r  

e th ic a l  problems become, say , problems o fhapp iness which a re  no c le a r e r .  

Moreover, th i s  re d u c tio n  goes on d e sp ite  the  f a c t  th a t  the  lo g ic a l

23 . As a c o r re c t iv e  see L. W ittg en ste in * s  P h ilo so p h ic a l I n v e s t ig a t io n s ,
s .  23 .
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grammar of m orals i s  d i f f e r e n t  from th a t  of the  suggested  models.

K elsen i s  on s tro n g  ground when he shows th a t  o b je c tiv e  judge

ments need n o t have em otive components and i t  may be doubted w hether 

many moral judgem ents a re  n o t l ik e  th o se . But i f  emotion i s  n o t 

n ecessa ry  to  m oral u t te r a n c e ,  n e i th e r  i s  i t  s u f f i c i e n t ,  f o r  emotions 

a re  n o t a l l ,  o r even norm ally , m oral.

A f u r th e r  problem i s  th a t ,  in  confusing  causes w ith  rea so n s , the 

th eo ry  must a s se s s  argum ent s o le ly  in  term s o f e f fe c t iv e n e s s ;  bu t 

t h i s  im p lies  th e  abandonment o f reason ing  a l to g e th e r ,  fo r  o th e r means 

may be more e f f e c t iv e .  Indeed , the id e a  t h a t  moral u tte ra n c e  i s  to  

e f f e c t  o th e rs  i s  h ig h ly  q u e s tio n a b le . We need n o t want, o r ex p ec t, 

our view to  be adopted by our aud ience; co n v erse ly , they  may a lre ad y  

share  i t .

F in a lly ,  the  r e la t io n s h ip  to  f a c ts  i s  g ro s s ly  o v e rs im p lif ie d , 

fo r  i t  i s  u n c le a r  what coun ts  as a *fact* and why c e r ta in  f a c ts  are  

accep tab le  to  m oral reaso n in g  and why o th e rs  a re  i r r e le v a n t .

Emotivism was, because o f i t s  background, something o f an ad hoc 

s o lu tio n  and, as such, has g e n e ra lly  been superceded by more so p h is 

t ic a te d  th e o r ie s .  One reason  fo r  t h i s  can be found in  the  problems 

j u s t  o u tlin e d  and an o th er in  the  g en era l view th a t  the th eo ry  i s  n o t 

only  w e ll-n ig h  vacuuous in  i t s  s im p lic i ty , b u t, p u t sim ply, runs co u n ter 

to  our experience  o f m o ra lity .



4l6

I I

In  th i s  rem aining s e c tio n , K elsen*s leg a lism  i s  d e a l t  w ith . 

Legalism  i s  taken  to  mean a tendency to  see m o ra lity  as a k ind  o f 

shadow le g a l  system , p r in c ip a l ly  by assuming th a t  i t  i s  e q u a lly  

sy s te m a tic . K elsen*s own arguments w i l l  f i r s t  be used to  show the  

t r a d i t io n a l  means o f d i f f e r e n t i a t in g  law and m o ra lity  a re  in ad eq u a te . 

However, K elsen*s own d i f f e r e n t i a t io n  -  co erc io n  -  i s  seen to  im ply 

a more fundam ental d i s t in c t io n :  th a t  o f sy s te m a tiz a tio n . I t  i s  then

argued th a t  m o ra lity  i s  u n lik e  law, n o t because of a sim ple la ck  of 

c o e rc io n , bu t because i t  i s  n o t sy stem atic  and because i t s  norms a re  

b a s ic a l ly  u n lik e  le g a l  norms. T his, therefore, c h a llen g e s  the  whole 

id e a  of m o ra lity  as a system o f norms, an id e a  which K elsen su ccess

f u l l y  employs in  re s p e c t of law . K elsen*s e x ten s io n  o f the  Pure 

Theory to  m o ra lity , a l b e i t  w ith  some r e s e rv a t io n s ,  i s  th e re fo re  

r e je c te d .

I t  has been suggested  in  the  fo reg o in g  s e c tio n  th a t  moral system s 

a re  b a s ic a l ly  s t a t i c  and th a t  le g a l  system s a re  dynamic. A sim ple 

index to  th i s  i s  provided by the  r e l a t iv e  in c id en ce  o f a u th o r i t i e s  o r 

i n s t i t u t i o n s .  However th i s  does n o t c le a r ly  d is t in g u is h  the  two 

system s. On the one hand, a p r im itiv e  le g a l  system based on d e c e n tra l

ized  custom would be r e l a t i v e ly  s t a t i c ,  e s p e c ia l ly  o u ts id e  th e  s in g le  

dynamic Grundnorm a u th o riz in g  custom. On the  o th e r  hand, a moral system

could be h ig h ly  dynamic i f  i t  was form al and con ta in ed  numerous a u th o r i-
24t i e s .  Such would be the  case in  c e r ta in  r e l ig io u s  system s of e th ic s .

24. But some doubt must be f e l t  about r e l ig io u s  system s which seem to  
have le g a l  and moral c h a r a c te r i s t i c s .
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C orresponding ly , th e re  can be no d i s t in c t io n  made in  term s of depend

ence on accep tance , fo r  c le a r ly  a dynamic moral system could  co n ta in  

in e f f ic a c io u s  norms.

M ora lity  and law a lso  cannot be d is tin g u is h e d  in  any c le a r  way 

in  term s o f t h e i r  c o n te n t . For c le a r ly ,  f o r  example, a norm *do n o t 

k i l l*  can be a l e g a l ,  moral and r e l ig io u s  norm. Undoubtedly, i t  i s  

tru e  t h a t  th e re  a re  many norms th a t  a re  n o t shared  by the  system s and 

perhaps th e re  a re  a lso  some norms th a t  a re  p r a c t i c a l ly  incapab le  of 

being shared (could  the  law in c lu d e  a norm about 'h e lp in g  o th e r s '? ) ,  

o r th a t  i t  would be p o in t le s s  to  share  (could  th e re  be a moral norm 

about which s id e  o f the  road to  d r iv e  on?) .

A favoured d i s t in c t io n  i s  th a t  m o ra lity  i s  concerned w ith  in d i 

v id u a ls  whereas law i s  concerned w ith  s o c ie ty  as a whole. But th i s  

i s  h a rd ly  te n ab le  because in d iv id u a l norms, in c lu d in g  so c a l le d  'd u t ie s  

to  oneself*  in  K ant, would be m eaningless o u ts id e  a s o c ia l  c o n te x t.

Nor can i t  be s a id  th a t  an in d iv id u a l i s  in  a unique moral p o s i t io n  

a g a in s t  s o c ie ty , f o r  the  law, to o , g ra n ts  in d iv id u a ls  powers and so 

on, a g a in s t  s o c ie ty .

A deeper d i s t in c t io n  suggested  between law and m o ra lity , and one 

adopted by K ant, i s  th a t  law re g u la te s  e x te rn a l  behaviour on ly ,
25whereas m o ra lity  a lso  re g u la te s  in te r n a l  behav iou r. In  p ra c t ic e ,  

law p u rp o rts  to  re g u la te  in te r n a l  behav iour and i s  c e n tr a l ly  concerned

25 . This fo llo w s K elsen , su p ra , no te  14, 60-62, c . f .  H a rt, The Concept 
o f Law, 168 .
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w ith  th e  n a tu re  o f in te n t io n .  This su g g ests  th a t  th e  d i s t in c t io n  i s  

u n r e a l i s t i c  in  th a t  the  reason  why in te n t io n s  a re  c r u c ia l  to  law 

and m o ra lity  i s  because they  is su e  in  a c ts  which a re  the  main con

cern  o f bo th . K elsen suggests  th a t  th i s  p o in t i s  c le a r  i f  we 

c o n s id e r th a t  what counts as a bad in te n t io n  i s  one d e fin ed  as 

l i k e ly  to  is su e  in  bad a c ts .  Nor can su p p o rt fo r  th e  d i s t in c t io n  

be gained from the id e a  th a t  m o ra lity  i s  a c tin g  a g a in s t  in c l in a t io n s  

o r , in  t r a d i t io n a l  te rm inology, 'p a s s io n s ';  fo r  th e re  i s  no reason  

to  th in k  th a t  p ass io n s a re  a l l  bad or bad in  them selves.

H art a lso  suggests  v a rio u s  d i s t in c t io n s  between law and m o ra lity , 

and th e se  have been d iscu ssed  e lsew here. The conclusion  being "there, 

as w ith  the  d is t in c t io n s  suggested  above, th a t  th e re  i s  no c le a r  d i s 

t in c t io n .  N ev erth e le ss , th i s  would n o t deny th a t  a d i s t in c t io n  could 

be made u sin g  v a rio u s  com binations of those  above. Nor should i t  be 

taken  th a t ,  in  most c a se s , th e re  i s  any d i f f i c u l t y  in  making a d i s 

t in c t io n .  ( in d iv id u a l norms can be c l a s s i f i e d  accord ing  to  t h e i r  

membership of system s, i . e .  by tra c in g  t h e i r  v a l id i ty  to  the  a p p ro p ri

a te  Grundnorms.)

K elsen suggests  th a t  th e re  i s  a c r i t i c a l  d i s t in c t io n  between law

and m o ra lity , n o t in  su b je c t m a tte r , b u t in  tech n iq u e . I t  i s  sim ply
27th a t  law i s  a coerc ive  o rd er and th a t  t h i s  d is t in g u is h e s  i t  from 

m o ra lity . Enough has been sa id  about K elsen*s view of in d iv id u a l

26 . H art, The Concept of Law, I 69- I 76 .

27 . Supra, no te  l4 , 33 .
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l e g a l  norms as n e c e s s a r i ly  c o e rc iv e , b u t th i s  does n o t answer an

obvious o b je c tio n ; m ight th e re  n o t be a non-coercive  le g a l  o rder?

K elsen would o b je c t t h a t  such an o rd e r would be n a tu ra l  law and thus

n o t law a t  a l l .  Behind th a t  re p ly  i s  th e  p o in t th a t  K elsen has

achieved  the re p ly  m erely  by d e f in i t io n .  However, K elsen m erely

a s s e r t s  th a t  co erc io n  i s  c h a r a c te r i s t i c  of law as i t  i s  a t  p re s e n t .

I f  law became le s s  c o e rc iv e , in c lu d in g  more and more norms n o t backed

by sa n c tio n s , th en  co rre sp o n d in g ly , i t s  s ta tu s  as  law would be

in c re a s in g ly  s u b je c t  to  doub t. I f  law became com pletely  n o n -coerc ive

i t  would cease to  be law and become m o ra lity  in s te a d . I f  t h a t  happened

th e re  would be no p o s i t iv e  law and hence, given the  id e n t i t y  o f law

and s t a t e ,  no s t a t e .  This f in d s  obvious common ground w ith  Marx who,

d e f in in g  the  s t a t e  as c o e rc iv e , sees i t  w ith e rin g  away when co erc io n

c eases  (a l in e  o f th ough t th a t  was pursued by Pashukanis w ith  a
28th eo ry  of a no n -co erc iv e  le g a l  o r d e r . )

K elsen*s d i s t in c t io n  m ight be a tta ck e d  from th e  o th e r  d i r e c t io n ;  

i s  m o ra lity  n o t co erc iv e?  (indeed , fo llo w in g  J .S .  M ill even more
2Q

c o e rc iv e , because more p e rv a s iv e .)  K e lse n 's  r e p ly  i s  t h a t  i t  i s . 

Moral san c tio n s  tak e  th e  form of d isa p p ro v a l, o s trac ism  and even 

r e l ig io u s  san c tio n s  in  th e  form o f e te r n a l  dam nation, and so on.

So K elsen concludes

The on ly  re le v a n t  d if f e re n c e  between s o c ia l  o rd e rs  
i s  n o t t h a t  some p re sc r ib e  san c tio n s  and th e  o th e rs  
do n o t ,  b u t t h a t  th ey  p re sc r ib e  d i f f e r e n t  types o f 
s a n c tio n s . 30

28 . See J .D . F inch , In tro d u c tio n  to  Legal Theory, I 90- I .  See a lso  
K elsen , The Communist Theory o f Law, c h a p te r  6 .

29 . J .S .  M ill, On L ib e r ty , e sp . 'when s o c ie ty  i s  i t s e l f  ty r a n t  . . . 
i t s  means o f ty ra n n is in g  a re  n o t r e s t r i c t e d  to  th e  a c ts  which i t  
may do by th e  hands o f i t s  p o l i t i c a l  f u n c t io n a r ie s ',  ib id*  129-130.

30 . Supra, no te  14, 28.
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How t h i s  should be construed  i s  c le a r  from K elsen*s s ta tem en t

c e r ta in  s o c ia l  o rd e rs  them selves p rov ide  d e f in i te  
sa n c tio n s , w hereas, in  o th e rs ,  the  san c tio n s  
c o n s is t  in  the autom atic re a c t io n  o f the  community 
n o t e x p re ss ly  provided by the  o r d e r , 31

K elsen*s p o in t i s ,  then , th a t  law and m o ra lity  a re  both s o c ia l  o rd e rs  

and employ sa n c tio n s . Law i s  to  be d is t in g u is h e d  in  th a t  i t s  san c tio n s  

are  both d e f in i te  and o rg an ized . K elsen le av e s  the  problem a t  th a t  

p o in t and does n o t go on to  seek a reason  why le g a l  norms should have 

th ese  p a r t i c u la r  c h a r a c te r i s t i c s  and m o ra lity  n o t .

I t  w i l l  now be argued th a t  K elsen*s r e a l  d i s t in c t io n  - system 

a t iz a t io n  - i s  the c o r re c t  one. However, t h i s  w i l l  be seen to  e n t a i l  

th a t  m o ra lity  cannot be analysed  in  le g a l  fa sh io n . In  consequence, 

the leg a lism  of the Pure Theory cannot accommodate m o ra lity . I n i t i a l l y  

the p o in t can be made th a t  d e f in i te n e s s  and o rg a n iz a tio n  a re  r e la t iv e  

c h a r a c te r i s t i c s ,  y e t i t  must be adm itted  th a t ,  excep t in  system s of 

r e l ig io u s  e th ic s  which, in  f a c t ,  a re  q u a s i - le g a l ,  m o ra lity  does n o t 

share  th e se  c h a r a c te r i s t i c s .  Why then  do le g a l  norms have th i s  

c h a rac te r?  P a rt o f the  reason  must be because law i s  i n s t i tu t io n a l i z e d ,  

which means th a t  p re c is io n  can be g iven  to  punishm ent in  term s of amount 

and an teced en t c o n d itio n s , a lso  i t  means th a t  san c tio n s  become the  r e s 

p o n s ib i l i ty  o f a d e term ina te  group whose a b i l i t y  to  en fo rce  san c tio n s  

i s  p r iv i le g e d , in  the sense th a t  f u r th e r  san c tio n s  a re  ap p lied  in  su pport 

o f them. But, in  tu rn , th i s  depends in  p a r t  on the  a b i l i t y  of law to  

c re a te  r e l a t iv e ly  p re c ise  le g a l  norms and to  in d iv id u a te  them by d e te r -

31. Supra, note I 9, I 6 .
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minate procedures (where reasoning i s  made e x p l ic i t  as i t  may not be 
32in  m ora lity ). In short, in s t itu t io n s  allow  law to be a system in  

the sense o f a coherent order. These po in ts show th at the d is t in 

guishing factor  in  Kelsen i s  not coercion , but in  the r e la t io n  of 

coercion  to the norm, Kelsen*s view o f le g a l norms as d ir e c t iv e s  to  

o f f i c ia l s  to apply sanctions imply the previous p o in ts . Sanction i s  

thus b u ilt  in to  the le g a l norm, but i s  extern al and contingent to a 

moral norm ( i . e .  a moral norm w ithout a sanction  i s  p e r fe c t ly  p o ssib le  

but an unsanctioned le g a l norm i s  n o t ) . Moreover, although the moral 

norm may authorize a sanction , the le g a l norm i s  a d ir e c t iv e  to an 

o f f i c i a l  in  an in s t i tu t io n , therefore in s t i tu t io n  i s  b u i lt  in to  the 

le g a l  norm a lso , Ttte ex isten ce  of o f f i c ia l s  perm its the p rec is io n  in  

a p p lica tion  of coercion by a group whose ac tio n s are in  turn backed 

by further san ction s. I t  a lso  allow s the creation  o f law to be dynamic 

and i t s  reasoning to be e x p l ic i t ,  which alone allow s law to be a system, 

because i t  i s  d e lib er a te ly  created and maintained as such. Law thus 

se lf -c o n sc io u s ly  sees i t s e l f  as a system w ith a s in g le  source o f  

v a lid ity ,  Ih is  i s  not the case w ith m orality  which i s  hardly system

a tic  and in  which the p o s itin g  of a s in g le  Grundnorm appears u n r e a lis t ic .  

Indeed, Kelsen h im self seems r e t ic e n t  in  suggesting th at there i s  a 

moral Grundnorm, Even were i t  p o ssib le  to  e s ta b lish  a moral Grundnorm, 

there i s  no reason to expect th at there may not be o th ers. This i s  

p a rtly  because in d iv id u a ls do not con sciou sly  concert th e ir  moral norms 

in  a system.

32 , See J , Raz, The Concept o f a Legal System, I 50- I ,  Conversely,
Kelsen does admit th at there i s  le g a l coercion  th at does not take 
the form of a san ction . Such coercion a r ise s  where there i s  no 
d e l ic t ,  for example quarantine, evacuation, e t c . .
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The system atic  s t ru c tu re  o f law, in  comparison w ith  m o ra lity , 

can be seen in  1±ie problem of c o n f l ic t in g  norms a lre a d y  d e a l t  w ith  in  

c h a p te r  11. C o n f lic ts  between le g a l  norms cannot be ru le d  o u t, bu t 

t h e i r  e x is ten c e  can be term ina ted  by v a rio u s  p rocedu res; th a t  i s , t h e i r  

d e ro g a tio n  i s  a llo v e i f o r ,  indeed , i t  i s  a prime aim o f law to  re so lv e  

d is p u te s , n o t to  g en era te  new ones. With m o r a l i ty ,c o n f l i c t  between 

norms i s ,  as Kelsen seems to  reco g n ize , endemic. There i s  no agreed 

procedure fo r  so lv in g  moral d ilem m as,fo r each case  a sep a ra te  d e c is io n  

i s  c a l le d  f o r .  Indeed, the  n o tio n  o f 'so lv in g *  a moral dilemma may 

be in a p p ro p r ia te  fo r  i t s  e x is ten c e  may n o t be considered  wrong and 

i t s  avoidance i t s e l f  immoral. The s i tu a t io n  i s  made more confusing  

because o rd in a ry  language and u n d e lib e ra t iv e  reaso n in g  i s  used , l i t t l e  

a ttem p t being made to  a t t a in  c l a r i t y .

The sy stem atic  n a tu re  o f law engendered by i t s  d e l ib e ra te  c re a tio n  

i s  a lso  seen in  the  p rocess of le a rn in g  which i s  e n t i r e ly  fo rm al, where

a s , ty p ic a l ly ,  m o ra lity  i s  r a r e ly  le a m 1/ by form al in s t r u c t io n  bu t 

acq u ired  in  le a rn in g  language and the  v a lu es  i t  e n c a p su la te s , and by 

ad hoc "u n d e r lin in g " .

I t  may be doubted w hether m o ra lity  i s  a system l ik e  law because 

i t s  norms do n o t seem to  have the e s s e n t ia l  r u le - l i k e  c h a ra c te r  o f 

law s. M o ra lity  seems to  comprise r u le s ,  p r in c ip le s ,  id e a l s ,  n o tio n s  

o f the  Good L ife  and so on; which, w ith o u t a u th o r i ta t iv e  reaso n in g , 

a re  n o t guaran teed  to  be r e la te d .  Even were m o ra lity  s o le ly  c o n s is ta n t  

o f ru le s  i t  seems u n lik e ly  th a t  they  a re  as d e te rm in a te  o r c o n s ta n t as 

le g a l  r u le s ;  fo r  example, excep t in  r a r e  c a se s , i t  does n o t seem to  be

33. Supra, note 20,



422

tru e  t h a t  a moral norm precedes the  a c t ,  r a th e r  than  n a tio n a liz in g
34when m o tiv a tio n  i s  brought in to  question*  This i s  n o t the  case 

in  law where the whole p o in t i s  th a t  a norm be e x p l i c i t  so th a t  

behaviour may be conducted a cc o rd in g ly .

The d i f f i c u l t i e s  of app ly ing  th e  Pure T heory 's  a n a ly s is  to  

m o ra lity  seem to  be recogn ized  by K elsen when he c laim s th a t  c a te 

g o r ic a l  norms cannot be the  s u b je c t of norm ative science^^  ( in  h is  

d e f in i t io n  of sc ience  as a u n if ie d  system ). But i t  seems th a t  

m o ra lity  i s  p r im a rily  an a f f a i r  o f c a te g o r ic a l  norms (always do X, 

never do Y) and i t  i s  p re c is e ly  t h i s  th a t  make moral dilemmas a 

normal p a r t  of ex p erien ce . Now p a r t ly  i t  i s  t ru e  th a t  sucn s t a t e 

ments in  c a te g o r ic a l  form a re  a fu n c tio n  of the  way m o ra lity  i s  

l e a m t  and th u s  no l i s t  o f ex cep tio n s  o r competing norms a re  g iven .

This does n o t deny th a t  th e se  norms o r p r in c ip le s  to  give them th e i r  

p roper name cannot be made in to  r u le s ,  and the  v e ry  d i s t in c t io n  between 

the two fo rm u la tio n s  has been d isp u ted  in  c h a p te r  6 w ith  re fe re n c e  to  

Dworkin, Perhaps the  p o in t i s  b e s t  p u t; t h a t  w h ils t  law i s  p r im a ri ly  

an a f f a i r  o f ru le s ,  m o ra lity  i s  p r im a ri ly  an a f f a i r  o f p r in c ip le s .

34, At l e a s t  in  the sense th a t  few d e l ib e r a te ly  a c t  on p r in c ip le .  
This p o in t i s  n e a t ly  p u t by th e  r e c o l le c t io n  of J .L .  A ustin
by I s a ia h  B e r lin , 'A u stin  seemed to  reg a rd  w ith  a c e r ta in  iro n y  
R.M. H a re 's  a ttachm ent to  " p r in c ip le s " ,  and seemed n o t to  
th in k  much of what were o ffe re d  as examples o f such th in g s , '  
When Hare was asked by A ustin  what he would say i f  o ffe re d  
a b r ib e . Hare s a id  he would say , " l  d o n 't  take  b r ib e s , on 
p rin c ip le *  to  which A u stin  r e p l ie d ,  'Would you Hare? I  
th in k  I 'd  say , "No th a n k s " ,* I .  B e r lin , ( e d ,) .  Essays on 
J .L .  A u stin , 40, n o te .

35. Supra, no te  14, 100.
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In  f a i rn e s s  to  K elsen i t  must be p o in ted  o u t th a t  o th e r  th e o r i s t s ,  

f o r  example Kant, have viewed m o ra lity  as a q u a s i- le g a l  system . C le a r ly  

i t  i s  an s t r a te g y  and has some fo u n d a tio n , a t  l e a s t  in  the

common o r ig in  of law and m o ra lity , y e t h e re  i t  i s  suggested  th a t  the  

developm ent of law i s  p r im a ri ly  one o f in c re a s in g  i n s t i t u t i o n a l i z a t i o n  

and consequent sy s te m a tiz a tio n ,^ ^  This developm ent le ad s  u l t im a te ly  

to  a le g a l  system b u t, in  c o n tr a s t ,  le av e s  m o ra lity  as a non-system - 

a t i c  c o l le c t io n  of b e l i e f s ,  K elsen i s  p a r t i a l l y  aware o f th i s  prob

lem, b u t does n o t in v e s t ig a te  i t  f u l l y .  Indeed , i t  becomes n o tic e a b le  

t h a t  h is  d isc u ss io n  of moral 'sy s te m s ' tend  to  be o f r e l ig io u s  ones 

which a re  a lread y  q u a s i - le g a l .  A lthough a l e g a l i s t i c  a n a ly s is  of 

m o ra lity  i s  n o t s u rp r is in g  coming from any J u r i s t ,  i t  c re a te s  d i f f i 

c u l t i e s  fo r  K elsen - fo r  a l e g a l i s t i c  e th ic  i s  a c le a r  example o f 

n a tu r a l  law th in k in g . That i t  i s  so can be seen from the  d e s ire d  

r e s u l t  which i s  the  ready  id e n t i f i c a t io n  o f m o ra lity  as a 'law  above 

law ' which i s  su p e r io r  to  o rd in a ry  law , K elsen i s  saved from the 

f u l l  e f f e c t  o f th i s  d o c tr in e  fo r  h is  r e la t iv is m  (ap p a ren t in  h is

view of J u s t ic e )  avoids the  ab so lu tism  th a t  n a tu ra l  law e th ic s  p re -  

37suppose. Moreover, to  i n s i s t  on a l e g a l i s t  a n a ly s is  o f e th ic s  would 

o b l i t e r a te  th e  d i s t in c t io n  between law and m o ra lity  th a t ,  i t  has been

36 , This fo rm u la tio n  i s  th e re fo re  p re fe r re d  to  K e lse n 's  'c e n t r a l i z a 
t i o n ' in  the  developm ent o f a le g a l  system , c , f ,  c h ap te r  9, i n f r a ,

37 . Most obviously  in  the  id e a  o f ' j u s t i c e  as an i r r a t i o n a l  id e a ' which
i s  the  ex ac t converse o f the  n a tu ra l  law id e a  o f J u s t ic e  as a 
p e r fe c t io n  o f r a t i o n a l i t y .
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38shown, K elsen assum es.

In  co n c lu s io n , i t  i s  th u s  suggested  th a t  K elsen*s l e g a l i s t i c  

e th ic s  a re  both m islead in g  and in c o n s is te n t  w ith  h is  th eo ry  a s  a 

whole, A th i r d  c h a r a c te r i s t i c  o f K elsen*s e th ic s  has been m entioned -  

i t s  r e la t iv is m , no argum ents a re  o ffe re d  a g a in s t  t h i s  c h a r a c te r i s t i c  

f o r  K elsen*s th eo ry  f a l l s  on the  c r i t i c i s m  o f th e  o th e r  c h a r a c te r i s t i c s ,^ ^

In  th e  fo reg o in g  s e c t io n s ,  doubt has been c a s t  on th e  e s s e n t i a l  

c h a r a c te r i s t i c s  o f K elsen*s e th ic s .  In  consequence, i t  i s  suggested  

t h a t ,  a s  K elsen seems a t  tim es to  reco g n ize , th e re  can be no Pure 

Theory o f  M o ra lity ,

38 , As s ta te d  in  th e  t e x t  I  use * legalism * to  mean a tendency to  
i n t e r p r e t  m o ra lity  as  i f  i t  were a k in d  o f le g a l  system , w h ils t  
ad m ittin g  th a t  i s  la c k in g  in  some re s p e c ts  ( e ,g ,  re g u la r iz e d  c o e r
c io n ) ,  In  p a r t i c u l a r  th e  v e ry  n o tio n  o f system  I  tak e  to  be a 
l e g a l i s t i c  one. This use d i f f e r s  l i t t l e  from th a t  o f J .N . S h k la r, 
who tak es  i t  to  be an *e th ic a l  a t t i t u d e  t h a t  ho lds m oral conduct
to  be a m a tte r  o f r u le  fo llow ing* . Legalism , 1, bu t more w idely  adds, 
*Legalism i s ,  above a l l ,  the  o p e ra tiv e  ou tlook  of th e  le g a l  p ro fe ss io n * , 
i b i d . ,  8 and which see s  m orals and p o l i t i c s  as  la w -lik e  b u t, because 
o f t h e i r  la c k  o f some le g a l  c h a r a c t e r i s t i c s ,  to  sh a rp ly  dem arcate 
them from law i t s e l f ,  i b i d . ,  9* C onversely , the  view o f m o ra lity  
im plied  in  th e  t e x t  should  n o t be tak en  to  be one o f extrem e in d iv i 
dualism  and one r e n t  w ith  dilemmas. I t  i s  n o t den ied  th a t  m o ra lity  
can, a t  l e a s t  in  r e s p e c t  o f c e r ta in ty  and r e g u la r i ty ,  be sometimes 
l e g a l i s t i c  -  f o r  example the  con fined  m o ra lity  p o rtray e d  by Jane 
A usten,

39 . This i s  f o r tu n a te ly  th e  case because r e la t iv is m  in  g e n e ra l, and in  
e th ic s  in  p a r t i c u l a r ,  i s  too  la rg e  a s u b je c t  to  be ad eq u a te ly  d e a l t  
w ith  h e re . However, i t  may f a i r l y  be in fe r r e d  from th e  argum ents 
o ffe re d  in  su p p o rt o f K elsen*s c r i t iq u e  o f an ab so lu te  n a tu r a l  law , 
th a t  K elsen*s r e la t iv is m  i s  as a cc e p tab le  in  e th ic s  as  i t  i s  in  law .
This should be q u a l i f ie d  somewhat, however. F or, g iven  the  H a rtia n  
argument about a  minimum c o n te n t o f n a tu r a l  law, i t  should be added 
th a t  r e la t iv is m  need n o t  be taken  as  a  m erely  c o l le c t iv e  a r b i t r a r y  
s e t  o f b e l i e f s .  There i s  in  what W ittg e n s te in  c a l le d  a  *forra of 
l i f e *  a c o n s t r a in t  on th e  s o r t  o f th in g  m o ra lity  can be . (M o ra lity  
i s  n e i th e r  t o t a l l y  dependent n o r independent o f th e  human c o n d i t io n .)
c . f .  W ittg e n s te in 's  rem arks on c o lo u r  and number system s, Z e t t e l ,
s s ,  352- 364 .
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Conclusion

The Pure Theory has been defended throughout the preceding  

chapters on the b asis  o f i t s  p o s i t iv i s t  p resu pposition s. In p a r tic 

u la r , two cen tra l presuppositions have been id e n t if ie d :  f i r s t  a

conception o f scien ce and secondly, and more im portantly, an adherence 

to  a sharp separation o f fa c ts  and v a lu es . Both th ese presuppositions  

have played a s tr a teg ic  ro le  in  the arguments presented .

The conception of science has been deployed in  the r e jec tio n  of  

natural law theory which i s  seen as u n s c ie n t if ic .  A lso , the conception  

has figured in  what were termed 'stru ctu ra l*  problems o f the Pure 

Theory, which recurred in  the d iscu ssio n  of the lo g ic a l  structure  

demanded by the Pure Theory's conception of sc ien ce , A Pure Theory 

of e th ic s  was rejec ted  on the grounds th at m orality  did not have the 

necessary structure demanded by K elsen*s sc ien ce . In ad d ition , a 

notion  o f sc ien ce  was found to underlie the d ifferen ces  between 

Kelsen and Hart, because Kelsen had a more rigorous conception than 

Hart who would not q u a lify  so c le a r ly  as a p o s i t iv i s t  in  th is  resp ec t. 

F in a lly , a conception o f scien ce as d escr ip tiv e  and not p rescr ip tiv e  

was used to r e je c t  the ju d ic ia l reasoning in  the Rhodesian ca se s .

This l a s t  p o in t c le a r ly  connects the presupposition  of science to th at  

of the is /o u g h t assumption. For i t  i s  cen tra l to  a p o s i t iv i s t  concep

tio n  of sc ien ce  th at i t  has a c le a r ly  defined s e t  o f fa c tu a l data and 

th a t i t s  task i s  to  tr e a t  th ese  in  a non^prescriptive method. In 

other words, i t  i s  concernedvhQlely w ith  what i s  and not w ith what 

there ought to  be.
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The is /o u g h t  d i s t in c t io n  has been deployed in  the  r e je c t io n  o f 

n a tu r a l  law and i t  was shown th a t  K elsen*s case was dependent on 

v a r ia t io n s  o f the  Humean d i s t in c t io n .^  A lso shown was the  use o f 

the  d i s t in c t io n  to  r e j e c t  p a r ts  of the  K antian  h e r ita g e  in  the 

developm ent o f the  Pure Theory. Of c e n t r a l  im portance in  the  

g en e ra l defence o f the Pure Theory, the  d i s t in c t io n  was used to  

r e j e c t  c r i t ic i s m s  which were shown to  f a i l  to  recogn ize  i t s  im port

ance, l e t  a lone o f f e r  any a l t e r n a t iv e  b a s is .  Hence the  d i s t in c t io n  

was used to  show th a t  th e  Pure Theory was autonomous o f both  so c io 

lo g ic a l  and n a tu r a l  law th e o ry . In  a d d itio n , the  d i s t in c t io n  was 

used to  show incoherences in  P u l l e r 's  le g a l  th eo ry  and a lso  in  a 

c e n tr a l  p a r t  o f  H a r t 's  th eo ry ; H art th e re fo re  again  n o t being so 

c le a r ly  p o s i t i v i s t  as K elsen .

In  rev iew ing  the deployment of the  p re su p p o s itio n s , o r le s s  

d e l ib e r a te ly  t h e i r  in c id en ce , on ly  the  main uses have been m entioned. 

However, i t  should be re a l iz e d  th a t  th e  Pure Theory assumes them in  

o th e r  r e s p e c ts .  But s u f f i c i e n t  should have been done to  e s ta b l i s h  

th a t  th e  s t ru c tu re  of the  Pure Theory depends on them as fo u n d a tio n s .

Are the  fo u n d a tio n s  secure?

I t  i s  the  ta sk  o f th i s  co n c lu sio n  to  examine th a t  q u e s tio n . Argu

ments w i l l  be o ffe re d  to  show th a t  the  p re su p p o s itio n s  a re  n o t in e v i t a b le . 

This fo rm u la tio n  i s  p re fe rre d  to  th e  more dubious one o f e s ta b l is h in g  

t h e i r  t r u th  o r f a l s i t y ,  f o r  g iven  the  lo g ic a l  s ta tu s  o f p re su p p o s itio n s

1 , Hume, A T re a tis e  o f Human N atu re , 521, c i te d  in  c h ap te r 1, su p ra , 
n o te  17 ,
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i t  i s  n o t c le a r  what t h i s  would e n t a i l .

In  the  fo llow ing  d is c u s s io n , the  p re su p p o s itio n s  of p o s itiv ism  

in  law a re  shown b r ie f ly  to  be In  keeping  w ith  P o s itiv ism  in  g e n e ra l. 

The two main p re su p p o sitio n s  a re  then  d e a l t  w ith  s e p a ra te ly , a lthough  

as p o in ted  o u t, they  a re  in te rc o n n e c te d . F i r s t l y ,  the  concep tion  of 

sc ien ce  assumed by p o s itiv ism  i s  shown, on th e  b a s is  o f r e c e n t  work 

in  the  ph ilosophy  o f sc ie n c e , to  be d is p u ta b le . Secondly, the  i s /  

ought d i s t in c t io n  i s  s im ila r ly  shown to  be d isp u ta b le  in  the  sense 

th a t  i t  does n o t c re a te  an irrem ovable dualism  as p o s itiv ism  tends 

to  suppose. Supplementary assum ptions to  the  is /o u g h t d i s t in c t io n  

a re  a lso  d iscu ssed  in  o rd e r to  show th a t  the  d i s t in c t io n  cannot be 

e s ta b lis h e d  by c o l l a t e r a l  argum ents.

2
In  h is  book P o s i t i v i s t  Philosophy: Hume to  th e  Vienna C ir c le , 

Kolakowski id e n t i f i e s  fo u r  b a sic  c h a r a c te r i s t i c s  o f P o s i t i v i s t  P h ilo 

sophy as a whole.

1 , the  ru le  o f phenomenalism -  'th e r e  i s  no r e a l  d if fe re n c e  between 

"essence" and "phenomenon". Many t r a d i t i o n a l  m etaphysica l doc

t r i n e s  assumed th a t  v a rio u s  observed o r observab le  phenomena 

a re  m a n ife s ta tio n s  of a r e a l i t y  th a t  we cannot g e t to  know in  

the  o rd in a ry  w ay .'

2 . L. Kolakowski, P o s i t i v i s t  Philosophy: Hume to  th e  Vienna C irc le , 
c h a p te r  1 (9 - l 8T^
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2. the  ru le  of nominalism - 'we may n o t assume th a t  any in s ig h t  form

u la te d  in  g en e ra l term s can have any r e a l  r e f e re n ts  o th e r  than  

in d iv id u a l co n cre te  o b je c t s ' .

3 . th e  is /o u g h t dichotom y, th i s  d en ies  th a t  va lu es  a re  em p irica l

and in  consequence th a t  they  a re  genuine knowledge.

4 . the  u n ity  of s c i e n t i f i c  method, which tak es  sc ien ce  as p a ra d ig 

m atic o f knowledge and as a method which i s  u n iv e rsa lly  a p p lic a b le .

Kolakowski remarks th a t  th e se  a re  a l l  r e la te d ,  b u t f o r  purposes o f the  

d isc u ss io n  of le g a l  p o s itiv ism , i t  i s  suggested  th a t  1, 2 and 4 a re  

b e s t  d e a l t  w ith  to g e th e r  and 3 s e p a ra te ly . This a lso  r e f l e c t s  t h e i r  

occurrence in  le g a l  p o s itiv ism . I t  should be ap p aren t t h a t  m u ta tis  

m utandis 1, 2 and 4 have a c o u n te rp a r t in  th e  le g a l  p o s i t i v i s t  r e je c t io n  

of the  m etaphysics o f n a tu ra l  law; th a t  i s ,  in  i t s  c o n c e n tra tio n  on 

p o s i t iv e  law as a phenomenon which i s  r e f e r r e d  to  as the so le  co n cre te  

ex p ress io n  o f law which i s  s tu d ie d  in  a s c i e n t i f i c  manner. The i s /  

ought dichotomy i s  a lso  accep ted , a lthough  in  le g a l  p o s itiv ism , f o r  

reasons seen in  c h ap te r  12, knowledge o f v a lu es  and hence a value 

sc ience  a re  n o t excluded. In  th e  fo llo w in g , 1, 2 and 4 a re  grouped 

as th e  p re su p p o s itio n  o f scien ce  because th e  main q u estio n  to  be ta ck led  

w il l  be w hether a p o s i t i v i s t  n o tio n  o f sc ien ce  can s u c c e s s fu lly  be d i s 

tin g u ish ed  from n o n -sc ien ce . This approach i s  chosen in  p re fe re n ce  to  

a more d e ta i le d  i n t r i n s i c  one because i t  q u e s tio n s  th e  s ta tu s  of the  

p re su p p o s itio n  as a whole. In  a d d itio n , g iven  the  eq u a tio n  of n a tu ra l  

law as m etaphysics (o r  more c o r r e c t ly  as  a su b -c la s s  o f m etaphysics) the  

success o f a p o s i t i v i s t  dem arcation from n o n-sc ience  (o r r a th e r  'pseudo- 

sc ien ce) i s  e s s e n t ia l  fo r  the  autonomy o f le g a l  p o s itiv ism  as such.
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I I

The favoured L og ical P o s i t i v i s t  d i s t in c t io n  between sc ien ce  and

m etaphysics was th e  V e r if ic a t io n  P r in c ip le .^  This l a id  down th a t  any

p ro p o s it io n  th a t  could  n o t be v e r i f ie d  was m ean ing less. M etaphysical

p ro p o s itio n s  a l l  f e l l  w ith in  the  c a teg o ry  o f u n v e r if ia b le  and were
4

th e re fo re  d ism issed  as  m ean ing less. V e r if ia b le  s ta tem en ts  were then  

l e f t  as the  s u b je c t m a tte r  o f sc ien ce  and ph ilosophy  was reduced sim ply 

to  ph ilosophy  o f s c ie n c e . The main problem however was a lthough  th e se  

were undoubtedly  th e  d e s ire d  consequences, i t  became c le a r  th a t  the
5

V e r if ic a t io n  P r in c ip le  could  n o t accom plish  i t s  s e t  ta s k .  Problems 

a ro se  about i t s  own a c tu a l  lo g ic a l  s t a t u s ,  about what i t  was v e r ify in g , 

and abou t what v e r i f i c a t io n  a c tu a l ly  c o n s t i tu te d .  No c le a r  agreed 

answer emerged. In  p a r t i c u la r  i t  proved d i f f i c u l t  to  fo rm ulate  the  

P r in c ip le  to  dem arcate sc ien ce  from m etaphysics . Too le n ie n t  in  term s 

o f ’ re lev an t*  v e r ify in g  ex p erien ces  and m etaphysics would be l e t  in ,  

too  s t r i c t  in  terras o f them and g en e ra l s c i e n t i f i c  laws would be 

excluded ( fo r  we could  n o t experience  a l l  in s ta n c e s )

More re c e n tly , th e  debate  on th e  s ta tu s  o f sc ien ce  has been taken
7

up by Kuhn and Popper. W h ils t Popper has been a le ad in g  c r i t i c  of

3 . The more t r a d i t io n a l  d i s t in c t io n  was r e l ia n c e  on th e  in d u c tiv e  method.

4 . See e sp . A .J . Ayer, Language, T ru th  and L ogic, passim .

5 . For a  g en e ra l d isc u ss io n  o f L og ica l P o s itiv ism  and the  problems
encountered  by th e  V e r if ic a t io n  P r in c ip le ,  see J .  Passmore, A 
Hundred Years o f Philosophy, c h a p te r  l6 .

6 . I b id . ,  389- 90 .
7 . T .S . Kuhn, The S tru c tu re  o f  S c ie n t i f ic  R ev o lu tio n s .

I .  Lakatos and A. Musgrave, e d s . .  C r i t ic is m  and th e  Growth o f Know
le d g e , (c o n ta in s  papers  by p a r t ic ip a n ts  in  the  d e b a te ) .
P.K. Feyerabend, A g a in st Method; O u tlin e  o f an A n a rch is tic  Theory 
o f Knowledge.
K.R. Popper, O b jective  Knowledge.
K.R. Popper, C o n jec tu res  and R e fu ta t io n s .
K.R. Popper, The Logic o f S c ie n t i f ic  D iscovery  (co n ta in s  Popper’s 
a t ta c k  on L ogical P o s itiv ism ).
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p o s itiv ism  and the  V e r if ic a t io n  P r in c ip le ,  Popper l ik e  th e  L ogical 

P o s i t i v i s t s  i s  i n s i s t a n t  on the  autonomy o f s c ie n c e . Popper bases 

th i s  on a common s c i e n t i f i c  method which i s  a p p lie d  to  independent 

f a c t s .  Opposed to  th i s  i s  the th e o ry  o f Kuhn who s t r e s s e s  th a t  

sc ien ce  i s  a communal a c t i v i t y  and n o t a p r iv i le g e d  type o f knowledge. 

Kuhn argues th a t  the s c i e n t i f i c  community o p e ra te s  w ith  a shared 

paradigm which d ic ta te s  what counts as normal sc ie n c e . In  o th e r  

words, the  paradigm p o in ts  to  some a re a s  as 'problem s* and some 

methods as accep tab le  p roced u res , i t  a lso  in  e f f e c t  says what counts 

as r e le v a n t  f a c t s .  Thus, a lthough  th e re  i s  a common emphasis on 

em p iric a l t e s t s  th e  a c tu a l co n ten t and concern o f th e se  depend on 

the paradigm adopted . The paradigm i s  g enera ted  by the  o u ts tan d in g  

s c i e n t i f i c  achievem ent -  say , Newtonian ph y sics  - which r a d ic a l ly  

a l t e r s  th e  s c i e n t i f i c  p e rc ep tio n  of the  world in  what Kuhn c a l l s  a 

'S c i e n t i f i c  R e v o lu tio n '. The paradigm i s  thus e s ta b lis h e d  u n t i l  

the  n e x t re v o lu tio n  b rin g s  in  a new paradigm . T his view has im port

a n t consequences fo r  the  autonomy of s c ie n c e . For example, the  p a ra 

digms a re  as much assum ptions as the  assum ptions made by o th e r  types 

o f knowledge, n o t exclud ing  m etaphysics. Moreover, n o tio n s  o f co

herence and o b je c t iv i ty ,  o f p r in c ip le s  and method a re  e s s e n t ia l ly  

r e l a t i v e  to  th e  paradigm and as such have no a b so lu te  unquestioned  

s t a tu s .  I t  becomes im possib le  to  argue between paradigm s o r, more 

im p o rtan tly , to  e s ta b l i s h  the  t r u th  o f one r a th e r  than  a n o th e r . This 

i s  the  case  between two s c i e n t i f i c  paradigm s, b u t a lso  between a 

s c i e n t i f i c  paradigm and a n o n - s c ie n t i f ic  one. Indeed , the  'c o r re c t*  

paradigm i s  e s ta b lis h e d  as th a t  c u r r e n t ly  employed by a consensus o f 

s c i e n t i s t s .
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I t  i s  h a rd ly  p o ss ib le  to  reach  any con clu sio n  on th i s  debate

about th e  s ta tu s  of sc ien ce  and i t  i s  s u f f i c i e n t  f o r  the p re se n t

m erely to  e s ta b l i s h  th a t  th e re  i s  a d isp u te  and th a t  in  consequence

8the  p o s i t i v i s t  concep tion  of sc ien ce  i s  n o t in e v i ta b le .  However, 

a q u a l i f ic a t io n  should be advanced to  the Kuhnian argument i f  i t  i s  

taken  to  make t r u th  t o t a l l y  dependent on th e  conventions e s ta b lis h e d  

by the  paradigm . This i s  the c o u n te rp a r t to  H art*s minimum c o n ten t

of n a tu r a l  law and i s  the  W ittg e n s te in ia n  argument th a t  th e re  i s  a

I I 9n a tu r a l  n e c e s s i ty  in  the  concep ts which we have. The same must

a lso  be tru e  o f s c i e n t i f i c  th e o ry . Not j u s t  any th ing  w i l l  coun t as 

a 'f a c t*  fo r  example as Kuhn seems to  im ply and Feyerabend a c c e p ts . 

As W ittg e n s te in  says

"Y o u 'll s u re ly  run up a g a in s t  e x is te n c e  and non
e x is ten c e  somewhere I" But t h a t  means a g a in s t  
f a c t s ,  n o t c o n c e p ts .10

In  o th e r  words th e re  i s ,  accord ing  to  W ittg e n s te in , a v ia  media between 

r a d ic a l  conventionalism  ( f a c ts  t o t a l l y  dependent on concep ts) and r a d i 

c a l  re a lism  ( f a c ts  t o t a l l y  independent o f c o n c e p ts ) . In  term s o f the

8 . In  a re c e n t p u b lished  v e rs io n  of a b ro ad cas t d is c u s s io n , H ila ry  
Putnam summed up c u r re n t  views o f the  ph ilosophy  of s c ie n c e . In  
r e p ly  to  the  q u es tio n  *. . . what i s  th e  p o in t o f co n tin u in g  to  
use the  ca teg o ry  's c ie n c e '?  Does i t  any lo n g e r c le a r ly  dem arcate 
som ething d i f f e r e n t ia b le  from ev ery th in g  e l s e ? ' ,  Putman s ta te d
' l  do n o t th in k  i t  does . . . the  method which i s  supposed to  draw 
th i s  l in e  i s  r a th e r  fuzzy  - som ething th a t  we cannot s ta t e  e x a c tly , 
and a ttem p ts  to  s ta t e  i t  have been very  much a f a i l u r e . '  In  re p ly  
to  the  supplem entary q u e s tio n , ' i s  th e re  any lo n g e r a s in g le  
" s c i e n t i f i c  m ethod"? ', Pumam s ta te d  ' l  d o n 't  th in k  th e re  should 
be. In  f a c t ,  in  the  c u l tu r e ,  I  do n o t r e a l l y  b e lie v e  th e re  i s  an 
agreem ent on what i s  a sc ien ce  and what i s  n o t . ' H ila ry  Putnam on 
th e  l o o s e - f i t t i n g  garm ent o f s c ie n c e , 463,

9 . See c h ap te r  o , p a r t  1, su p ra , e sp . the  f i r s t  s e c t io n .
10. L. W ittg e n s te in , Z e t te l  s .  3b4. T his l in e  o f argument obv iously  

q u a l i f i e s  the  p o in ts  made in  c h a p te r  11, su p ra , about the  s in g u 
l a r i t y  o f t r u th  in  comparison w ith  th e  m u l t ip l ic i ty  o f v a l i d i t i e s  
(see  the  te x t  a f t e r  no te  12 ).
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s ta tu s  o f sc ience  in  dem arcation from m etaphysics such a view would 

in d ic a te  a vague d i s t in c t io n  between the  two. Moreover, Kuhn seems 

to  im ply th a t  debate  about paradigm s i s  r e a l ly  a p ro cess  of p e rsu as io n , 

fo r  the  t r u th  and f a l s i t y  e t c . ,  i s  f ix e d  by th e  paradigm thus making 

in te rp a ra d ig m a tic  comparison im possib le  in  r a t io n a l  te rm s. But one 

would want to  say th a t  w h ils t  a world o f th e o ry -f re e  f a c ts  i s  a 

r e a l i s t  myth f a c ts  must e x e r t  some l im i t s  on th e o ry . S c ie n t i f ic  

paradigm s would th en  be d is tin g u is h e d  from m etaphysica l ones by the  

need to  be 'grounded* in  ex p erien ce . But th i s  i s  the  v aguest o f 

d i s t in c t io n s .

Support fo r  Kuhn's th eo ry  can be gained from W ittg e n s te in 's  

g en era l conven tionalism , bu t more p a r t i c u la r ly  from the  c e le b ra te d  

'd u c k - ra b b i t ' a r g u m e n t . A s  th i s  w i l l  again  be re f e r r e d  to  in  d i s 

cu ssio n  of the is /o u g h t  d i s t in c t io n ,  i t  should be o u tlin e d  h e re . 

W ittg e n s te in  g ives a p ic tu re  which can be seen as e i th e r  a duck o r 

a r a b b i t .  W ittg en s te in  n o te s  th a t  we can only  see th e  p ic tu re  as 

som ething, in  th i s  case  a duck or r a b b i t .  We a re  only  aware o f t h i s  

when we experience  the  ' dawning' o f a new a sp e c t. What we c a l l  

's e e in g ' i s  in  f a c t  's e e in g  a s ' ,  we a re  unaware o f t h i s  excep t in  the 

ambiguous cases  l ik e  the 'd u c k - ra b b it* . There i s ,  in  consequence, no 

see in g  s im p lic i té  r . I t  may be though t t h a t  we need n o t see i t  as 

an y th in g , b u t i f  we see i t  we must see i t  ^  something i f  only  as 

random l in e s  e tc .  W ittg e n s te in  draws the  conclusion  th a t  we do n o t 

see c e r ta in  f a c ts  and then  i n t e r p r e t  them o r r a th e r  p lace  an in te r p r e 

ta t io n  on them. There are  then  no co n cep tu a lly  f r e e  f a c t s .  This i s

11. L. W ittg e n s te in , P h ilo so p h ic a l I n v e s t ig a t io n s , 212.
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n o t sim ply analogous to  K uhn's d isc u ss io n  o f paradigm s, b u t i s  a

b a sic  p a r t  o f t h e i r  o p e ra tio n . To use an example p rovided  by Kuhn;

where th e  A r is to te l ia n  saw a body f a l l i n g  w ith  d i f f i c u l t y ,
12G a lile o  saw a pendulum. The p o in t can be p u t b e t te r  by Hanson;

K epler regarded  the  sun as f ix e d ; i t  was the  e a r th  
th a t  moved. But Tycho fo llow ed Ptolemy and A r is to t le  
in  th i s  much a t  l e a s t ;  th e  e a r th  was f ix e d  and a l l  
o th e r c e l e s t i a l  bodies moved around i t .  Do K epler 
and Tycho see the  same th in g  in  the  e a s t  a t  davm?l3

I t  should be added th a t  the  c o n s t r a in ts  o f 'n a tu r a l  n e c e s s i ty '

a lso  re c u r  in  th i s  example, f o r  we cannot see th e  'd u c k - ra b b i t ' as

an y th in g , a lthough  th e re  a re  many more p o ss ib le  co n cep tua l c o n tex ts
14in  which i t  could be seen a s .

In  the  fo reg o in g , some doubts have been ra is e d  about the  P o s i

t i v i s t  concep tion  o f sc ie n c e , sim ply by sk e tch in g  the  re c e n t debate

15about the  s ta tu s  o f sc ie n c e . I f  n o th in g  e l s e ,  th i s  i s  taken  to  

show th a t  w h ils t  sc ien ce  and m etaphysics may be d i s t i n c t ,  the  d i s t i n c 

t io n  i s  n o t as c le a r  as P o s i t i v i s t s  have assumed. That th e re  ^  a 

d i s t in c t io n  may be n o th in g  b u t a dogma. At l e a s t  one favoured d i s 

t in c t io n ;  th a t  sc ien ce  i s  concerned w ith  f a c t s  and m etaphysics wi.th 

concep ts i s  shown to  be a rg u ab le . More te c h n ic a l means o f e s ta b l is h in g  

the  d i s t in c t io n  based on 's c i e n t i f i c  method* a re  shown to  be co n ce p tu a lly

12. T .S . Kuhn, The S tru c tu re  o f S c ie n t i f ic  R ev o lu tio n s, 17-18.

13 . N.R. Hanson, P a tte rn s  of D iscovery , 5*
14. I t  i s  d i f f i c u l t  to  see how the  'd u ck -rab b it*  could be seen as a 

cube f o r  example.
15 . The mere e x is ten c e  of the  debate  i s  n o t taken  as p roving  p o s itiv ism  

as m istaken , o r th a t  i t  i s  n o t beyond doubt m erely because someone 
has doubted i t .  R ather, th a t  th e re  i s  a very  s e r io u s  and w idely  
h e ld  ch a llen g e  to  th e  orthodox view .
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dependent. I t  i s  now p o ss ib le  to  tu rn  to  the o th e r  d i s t in c t io n  which, 

in  term s o f le g a l  p o s itiv ism  and th e  Pure Theory in  p a r t i c u la r ,  i s  

more v i t a l .  D esp ite  d e a lin g  w ith  t h i s  s e p a ra te ly , i t  has been empha

s ise d  th a t  the  two concep tions a re  in t e r r e l a t e d .  This w i l l  be con

firm ed f o r  i t  w il l  be argued th a t  th e  d i s t in c t io n  between sc ien ce  and 

m etaphysics underp inning  the  one p re su p p o s itio n  i s  a t  bottom the  same 

as th e  is /o u g h t d i s t in c t io n  which i s  the  o th e r  p re su p p o s itio n .

I l l

The is /o u g h t d i s t in c t io n  i s  undoubtedly  c e n tr a l  to  the s ta tu s  o f

the Pure Theory. I t  i s  a lso  c e n tr a l  to  th e  tw e n tie th  cen tu ry  d isc u ss io n

of e th ic s  and much e ls e  b e s i d e s . A s  p o in ted  ou t in  a p rev ious chap-
17t e r ,  the  d is t in c t io n  stems in  modern usage from Hume's T r e a t i s e . I t  

a lso  u n d e r lie s  o th e r d i s t in c t io n s ;  the d e s c r ip t iv e /p r e s c r ip t iv e  d i s 

t in c t io n  fo r  example. In  the  fo llo w in g , the  d i s t in c t io n  i s  shown n o t 

only  as n o t in e v ita b le  b u t, more s tro n g ly , as p o s i t iv e ly  m is lead in g .

The im portance o f the  is /o u g h t  d i s t in c t io n  i s  r e f le c te d  in  the  

e x te n t o f the  debate  about i t  and the  a ttem p ts  made to  d e d u c tiv e ly  

overcome i t .  Of th ese  a ttem p ts  the  most famous and most debated  i s  

th a t  o f S e a r le .

16 . See e .g .  the  papers in  W.D. Hudson, e d . .  The Is-O ught Q u estio n .

17 . Supra, no te  1.
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In  How to  d e riv e  'ought* from *is* (1964) and more re c e n tly  in
18Speech A cts ( I 969) S ea rle  a ttem p ts  to  show th a t  a r e la t io n  of 

en ta ilm en t can be e s ta b lis h e d  in  an argument from i s  to  ought. This 

would meet Hume's in s is te n c e  t h a t  a deduction  be e s ta b lis h e d  between 

the  two term s. S e a r le 's  p roof goes as fo llo w s:

1 . Jones u t te r e d  the  words " l  hereby prom ise to  
pay you. Smith $5".

2 . Jones promised to  pay Smith $5.
3 . Jones p laced  h im se lf under (undertook) an 

o b lig a tio n  to  pay Smith $5.
4. Jones i s  under an o b lig a tio n  to  pay Smith $5.
5 . Jones ought to  pay Smith $5 .^^

S ea rle  of course adds a g re a t  d e a l in  su p p o rt o f t h i s  argum ent. Most

im p o rtan tly  he r e l i e s  on a d i s t in c t io n  between ' b r u te ' and ' i n s t i t u -  

20t i o n a l '  f a c t s .  The concept o f an ' i n s t i t u t i o n a l '  f a c t  allow s the

move from 1 to  2 . Given th i s  move, the  o th e r  moves can be accom plished 
21as ta u to lo g ie s .  Most c r i t ic i s m  (and th e re  i s  a g re a t  d ea l)  c e n tre s

on th i s  i n i t i a l  move. Hare accuses S ea rle  o f employing an equ ivoca l 
22use o f 'p ro m is e '.  Flew a t ta c k s  i t  f o r  much the  same reaso n , p o in t

ing  ou t th a t  S ea rle  i s  f a i l i n g  to  d e riv e  an ' i n s t i t u t i o n a l '  from a 
23'b r u t e ' f a c t .  But S e a r le 's  p o in t i s  sim ply th a t  prom ising ^  an 

' i n s t i t u t i o n a l '  f a c t  n o t a 'b ru te *  f a c t .  But t h i s  in  tu rn  le ad s  to  

the  problem of the s ta tu s  o f th e se  ' i n s t i t u t i o n a l * f a c t s ,  which a lso  has

18 . J .  S e a rle , How to  Derive 'Ought* from ' i s * , passim , and Speech
A cts , c h ap te r  8 .

19 . J .  S e a r le , Speech A cts , 177.

20. I b id . ,  184-5.
21. Or, more sim ply, unpacking what prom ising  i s .
22. R.M. Hare, The Prom ising Game. Hare i s  n o t p repared  to  accep t

th a t  the  o th e r  moves a re  n e c e s s a r i ly  ta u to lo g o u s .
23 . A. Flew, On Not D eriv ing  'Ought* from ' i s * . Flew g e n e ra lly  

su p p o rts  H a re 's  p o in t about the  eq u iv o ca l n a tu re  o f 'prom ise* 
as used by S e a r le .
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been the su b ject o f  much debate s in ce  i t s  in trod uction  by Anscorabe 
24in  1 9 5 8 . Rather than pursue the convolutions o f  e ith e r  debate 

here, i t  i s  noted th at f i r s t l y  the example i s  h igh ly  a r t i f i c i a l  and 

th a t secondly, i t  i s  much disputed th at Searle has r e a lly  succeeded.

This second poin t i s  o f the g rea tes t consequence fo r  i t  expresses  

the p o in t th a t, fo r  a l l  i t s  a r t i f i c i a l i t y ,  Searle seems to  have both 

succeeded and to  have fa i le d .

In ordinary d iscou rse , arguments take a sim pler form and are 

n ot dressed as deductive in feren ces . For example *he has done wrong -  

he ought to be punished* i s  a p e r fe c t ly  acceptable p iece  o f reasoning  

th at i s  lo g ic a l ly  fa lla c io u s :  here the important th ing to  n o tice  i s

th at (a) the move from i s  to ought i s  made a l l  the time in  ordinary  

speech, (b) i t  i s  lo g ic a l ly  fa l la c io u s . The former can be esta b lish ed  

by observation . The la t t e r  by recognizing th a t is /o u g h t non-deduction  

i s ,  as Hume’ s o r ig in a l remark shows, merely part o f the more general 

ru le th a t the conclusion o f  an argument cannot contain  what i s  not 

contained in  i t s  prem ises. There i s  thus a dilemma, e ith e r  accept 

th a t (a) i s  a co rrect move and th a t a cornerstone o f lo g ic ,  and reason

ing gen era lly  i s  to  be abandoned, or accept (b) and resign  o n ese lf  to  

the i l l o g i c a l i t y  o f the mass o f people. N either i s  a ttr a c t iv e , although  

the la t t e r  i s  probably preferred by p ro fessio n a l ph ilosophers. Nor 

i s  i t  acceptable to  leave the seeming co n tra d ic tio n . Fortunately, 

there i s  a way out o f the dilemma -  so th a t (a) i s  taken to  be a

24. G.E.M. Anscombe, On Brute F acts; D.Z. P h il l ip s , Miss Anscombe’ s 
Grocer; D.Z. P h il l ip s , The L im itations o f Miss Anscombe's Grocer; 
D.Z. P h ill ip s  and H.O. Mounce, Moral P ra c tices , appendix 2;
C. W illiam son, Miss Anscombe*s Grocer and Mr. P h i l l ip ’s Grocer.
See a lso  supra, note 19; supra, note 22; supra, note 2 3 .
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c o r re c t  move and (b) i s  a lso  accep ted  and lo g ic  v in d ic a te d .

The s o lu tio n  o f the  dilemma between o rd in a ry  d isco u rse  and lo g ic a l

in fe re n c e  i s  t h a t  bo th  a re  in  o rd e r d e sp ite  t h e i r  seeming c o n tra d ic t io n

sim ply because they  a re  n o t e q u iv a le n t. In  s h o r t ,  th e  two do n o t

t r a n s l a t e .  Logic assumes th a t  i t  i s  re p re se n tin g  a d i s t in c t io n  found
25

in  o rd in a ry  language b u t i t  i s  wrong. T h is, o f co u rse , does no th in g  

more than  focus a t te n t io n  back on the  d i s t in c t io n  i t s e l f .  U nless th e re  

i s  a way of e s ta b l is h in g  the  d i s t in c t io n ,  i t s  e x is ten c e  i s  m erely a 

dogma. Hence, th e re  may be a d i r e c t  analogy to  Q u in e 's  argument in  

Two Dogmas of Empir ic i sm. T h e r e  Quine a t ta c k s  the  d i s t in c t io n  

between a n a ly t ic  and s y n th e t ic  s ta tem en ts  p o in tin g  o u t th a t  none of 

the proposed fo rm u la tio n s , such as between what i s  and i s  n o t t ru e  

by d e f in i t io n ,  a c tu a l ly  allow  a d i s t in c t io n  to  be made. Quine con

c lu d es

But fo r  a l l  i t s  a p r io r i  re a so n ab len ess , a boundary 
between a n a ly t ic  and sy n th e tic  s ta tem en ts  has n o t 
been drawn. That th e re  i s  such a d i s t in c t io n  a t  a l l  
i s  an u n em p irica l dogma of e m p ir ic is ts ,  a m etaphysica l 
a r t i c l e  o f f a i t h . ^7

25 . J u s t  how s u b tle  o rd in a ry  language can be, compared to  the  sim ple 
c l a r i t y  o f lo g ic , i s  e a s i ly  fo rg o t te n . C onsider the  fo llo w in g  
e x t r a c t  from George E l i o t 's  M iddlemarch:
' "What can I  do, T e r tiu s? " , sa id  Rosamand, tu rn in g  h e r eyes on 
him ag a in . That l i t t l e  speech o f fo u r words, l ik e  so many o th e rs  
in  a l l  languages, i s  capab le  by v a rie d  v ocal in f le x io n s  o f e x p re ss 
in g  a l l  s t a t e s  o f mind from h e lp le s s  dimness to  e x p lan a tiv e  argu
m en ta tive  p e rc e p tio n , from the  co m p le tes t s e lf -d e v o tin g  fe llo w sh ip  
to  the  most n e u t r a l  a lo o fn e ss . Rosamand*s th in  u t te ra n c e  threw 
in to  the  words "What can I  do!" as much n e u t r a l i t y  as th ey  could 
h o ld . ’ (542).

26 . W. van 0 . Quine, Two Dogmas o f E m piricism , e sp . 20-37*
27 . I b id . ,  37* See a lso  Q u in e 's  conclud ing  rem arks th a t  'S c ien ce  i s

a c o n tin u a tio n  o f common sense* , i b i d . , 45, and about s c i e n t i f i c
p o s i t s  th a t  'E p is te m o lo g ic a lly  th e se  a re  on the  same fo o tin g  w ith
p h y s ic a l o b je c ts  and g o d s ',  ib id .
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However, w ith  the  is /o u g h t d i s t in c t io n ,  i t  i s  n o t e s s e n t ia l  fo r  

p re se n t purposes to  show th a t  th e re  i s  no fo rm u la tio n , bu t m erely 

th a t  none occurs in  o rd in a ry  language. A lthough Q u in e 's  argum ents 

do tend  to  support th e  lack  o f is /o u g h t d i s t in c t io n  in  as much as 

the  id e a  of s y n th e tic  t r u th  dependent on autonomous f a c ts  i s  brought 

in to  doubt.

I t  has been noted  above th a t  th e re  i s  in  e f f e c t  only  's e e in g  a s ' 

so th a t  th e re  a re  no f a c ts  p lu s  in te r p r e ta t io n  bu t r a th e r  i n t e r p r e t a 

t io n  i s  the  f a c t .  In  o th e r  words, th e re  are  no sim ple f a c t s .  A 

d is t in c t io n  between f a c t  and value can be drawn b u t only  r e l a t iv e  

to  the  concep tual c o n te x t. But t h i s  does n o t mean th a t  v a lu es  a re  

m erely assigned  to  the  supposed concep tua l component ( 's e e in g  as*) 

p laced  on the  f a c tu a l  component ( 's e e in g ')  fo r  th i s  very  d i s t in c t io n  

i s  r e je c te d .  R ather the d i s t in c t io n  i s  drawn by a l t e r a t io n  of the  

concep tua l co n tex t so th a t  a ' f a c t '  i n t e r p r e ta t io n  i s  produced b u t 

t h i s  i s  s t i l l  an in te r p r e ta t io n .  J u s t  as the  in te r p r e ta t io n  o f the  

'd u c k - ra b b i t ' i s  s t i l l  an in te r p r e ta t io n ,  even i f  i t  i s  on ly  of 

l in e s  e t c .  Now the  p o in t i s  th a t  in  much o f language th a t  i s  used 

about human a c tio n  e t c . ,  the  s tan d ard  in t e r p r e ta t io n  i s  th a t  of a 

value concep tua l c o n tex t, the  pure ' f a c t '  c o n c e p tu a liz a tio n  i s  the  

excep tio n  and th e re  a re  no deco n cep tu a lized  f a c t s .  C onsider the  

usage o f 'c r im in a l* , th i s  c a r r ie s  norm ally  a s tro n g  value co n cep tu a l

iz a t io n ,  on ly  e x c e p tio n a lly  in  s o c io lo g ic a l work i s  a 'v a lu e - f r e e ' 

c o n c e p tu a liz a tio n  used . But, le av in g  a s id e  the  debate  about the  

p o s s ib i l i t y  o f 'v a lu e - f r e e ' sc ie n c e , i t  i s  a t l e a s t  p o ss ib le  to  a s s e r t  

th a t  such a 'v a lu e - f r e e ' c o n c e p tu a liz a tio n  i s  i t s e l f  a v a lu e . The
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p o in t i s ,  however, sim ply th a t  a lth o u g h  the d i s t in c t io n  use i s  

a v a i la b le ,  to  make i t  i s  n o t somehow more c o r r e c t  o r profound. I f  

an y th in g , n o t to  make i t  has th e  su p p o rt o f th e  f a r  w ider usage .

But the  conclusion  i s  th a t  the  d i s t i n c t i o n 's  s ta tu s  i s  dependent on 

the  concep tual scheme in  which i t  o ccu rs . I s  one concep tua l scheme 

p re fe r re d  to  another? Of course  th i s  i s  b a s ic a l ly  the  same q u estio n  

about the  r e l a t iv e  s ta tu s  o f paradigm s, a lthough  paradigm s a re  g iven 

w ith in  a concep tual c o n te x t. Some q u a l i f i c a t io n  was urged a g a in s t  

th e  id e a  th a t  th e re  was no way o f d ec id in g  the  c o rre c tn e s s  o f one 

paradigm a g a in s t  an o th er basea on the  c o n s tr a in ts  e x e rc ise d  by 

n a tu re . But such a c r i t e r io n ,  however lo o se , w i l l  n o t be a v a ila b le  

u n le ss  the  use of paradigm s i s  supposedly  e q u iv a le n t. I t  cannot be 

assumed th a t  th i s  i s  so between the  concep tua l co n tex t o f o rd in a ry  

usage and th a t  o f sc ie n c e .

But cannot the  d i s t in c t io n  be made in  o th e r  than  o rd in a ry  usage?

I t  becomes apparen t th a t  th e re  i s  no independent non -question -begg ing

d e f in i t io n  on which to  ground th e  c l a s s i f i c a t i o n .  Even worse, the

fo rm u la tio n s  of the  d i s t in c t io n ,  e .g .  is /o u g h t,  f a c t /v a lu e ,  d e s c r ip t iv e /

p re s c r ip t iv e  and so on a re  c e r ta in ly  n o t e q u iv a le n t as g e n e ra lly

assumed both  in  re c e n t moral ph ilosophy  and in  the  p rev ious c h a p te rs .

I t  i s  n o tic e a b le  th a t  the  supposedly  f a c tu a l  component of such formu-
28la t io n s  c o lla p se s  in  o rd in a ry  u sage , e .g .  John ^  good, i t  i s  a f a c t

th a t  John i s  good, he d e sc rib ed  John as good (co n s id e r a lso ; John
. 29t e l l s  l i e s ,  the  machine ought to  w ork).

28. A lte rn a t iv e ly , the  c l a s s i f i c a t i o n s  could  be g iven  a te c h n ic a l  mean
in g , b u t t h i s  would only  adm it t h a t  th ey  a re  n o t about o rd in a ry  
usage in  any deductive  p rocedure.

29 . More s tro n g ly , in  a r e c e n t  c a se , th e  judge, as re p o rte d  'd e sc r ib e d  
the  defendant as a v ic io u s , l i t t l e  l i a r * .
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The p o in t i s  th a t  i t  has been m erely assumed th a t  th e  second 

term s o f th ese  dichotom ies a re  lo g ic a l ly  sep a rab le  from the  f i r s t .

More im p o rtan tly , i t  has been assumed th a t  moral d isco u rse  can be 

ad eq u a te ly  lo c a ted  on th a t  s id e . But t h i s  lo c a t io n  cannot be achieved 

w ith o u t s t ip u la t io n .  (So th e re  i s  a f u r th e r  f a i lu r e  o f e q u iv a len c e .)  

The d ichotom ies a re  no th in g  b u t a p r io r i  l i n g u i s t i c  c l a s s i f i c a t i o n s .

As such th ey  have no independent grounding and a re  th u s  s o le ly  

d e f in a b le  in  term s o f mutual e x c lu s io n . T h is , o f co u rse , means 

th a t  a p r io r i  deduction  ^  ru le d  o u t by d e f in i t io n  between th e  two 

term s (sim ply because they  a re  taken  as v a lu es  fo r  the  v a r ia b le s  X 

and n o t X ). But, as po in ted  o u t, th e  term s excluded from deduction  

a re  n o t those of o rd in a ry  usage .

I t  may be o b jec ted  th a t  people must be ab le  to  agree on f a c ts  

bu t d isa g re e  about v a lu e s , b u t people then  do n o t agree on the  same 

f a c ts  any more than the du ck -see r sees th e  same as th e  r a b b i t - s e e r  

o r as Tycho and K eplar see the  same th in g  a t  dawn. Of course t h i s ,  

by im p lic a tio n , accep ts  th a t  v a lu a tio n s  a re  n o t uniform  f o r  th e re  

a re  many concep tual c o n tex ts  o f e v a lu a tio n , p a r t i c u la r ly  in  m o ra lity .

Whereas S ea rle  in s i s t e d  on prom ising as an ' i n s t i tu t io n a l*  f a c t ,  

here  a more r a d ic a l  p roposa l i s  made; t h a t  language and i t s  c o n tex ts  

i s  an i n s t i t u t i o n  and th a t  th e  on ly  f a c t s  a re  those  i n t r i n s i c  to  the  

p a r t i c u la r  concep tual c o n t e x t . H o w e v e r ,  i f  t h i s  i s  so , the  argument

30 . The n o rm a lity  o f a usage of prom ising  can be brought ou t by 
n o tin g  th a t  i t  i s  a d e fe a s ib le  co n cep t. S earle* s  move from 
1 to  2 i s  d e fe a s ib ly  c o r r e c t ,  i . e .  u n le ss  th e re  are  c e r ta in  
c le a r  ex cep tio n a l c ircu m stan ces .
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given here  may be v u ln e rab le  to  those  produced a g a in s t  S ea rle  and 

o th e rs .

Hare, in  an a r t i c l e  D esc rip tiv ism  ( I 963) c laim s th a t  even i f  

the  d i s t in c t io n  between d e s c r ip t iv e  and e v a lu a tiv e  i s  b lu rre d , 

n e v e r th e le s s  th e re  ^  a d i s t in c t io n .  Thus, i f  we take  a d e s c r ip 

t io n  which seems e v a lu a tiv e , i t  would be p o s s ib le  to  i s o la te  in  

a n a ly s is  a p u re ly  d e s c r ip t iv e  elem ent 0  which Hare term s a 'n e u t r a l  

d e s c r ip t io n '.^ ^  From 0 , no e v a lu a tio n  would fo llow  and so the 

d i s t in c t io n  would be sa lvaged . What Hare accom plishes i s  sim ply 

making the  th e s is  tru e  by d e f in i t io n .  In  e f f e c t ,  d e s c r ip t iv e  i s  

s t r i c t l y  d e fined  as n o n -ev a lu a tiv e  and then  i t  i s  q u ite  c o r r e c t ly  

concluded th a t  no e v a lu a tiv e  s ta tem en t fo llow s from a n o n -ev a lu a tiv e  

one. But th i s  only  succeeds in  h ig h lig h tin g  the  i n i t i a l  p o in t of 

t r a n s la t io n  fo r  Hare i s  t a c i t l y  ad m ittin g  th a t  0  re q u ire d  fo r  the 

f a i lu r e  of deduction  i s  q u ite  o th e r  than  the  d e s c r ip t io n s  of o rd i

nary  u sag e . The in te r e s t in g  th in g  i s  n o t t h a t  0  i s  p o s s ib le , bu t 

t h a t  th e  p o s s ib i l i ty  i s  n o t taken  up and in  consequence th a t  th e re  

i s  no 0  language I Hare i s  sim ply n o t ta lk in g  about the language, 

and th e re fo re  the  m o ra lity , th a t  we have, bu t about an a b s t r a c t  

a p r io r i  in v e n tio n . To do so i s  n o t wrong, bu t n e i th e r  i s  i t
32p a r t i c u la r ly  v a lu ab le .

31 . R.M. Hare, D esc rip tiv ism , 123.
32 . That i s ,  i t  i s  here  argued n o t th a t  the  d i s t in c t io n  cannot be

made bu t r a th e r  th a t  i t  i s  n o t more c o r r e c t  to  make i t .
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Much the  same i s  tru e  of F lew 's  response  to  S ea rle* s  o r ig in a l  

argum ent. Flew i n s i s t s  th a t  the  argument sim ply i s  non -d ed u c tiv e  

fo r  a 'd e tach ed  rep o rte r*  would n o t be ab le  to  e s ta b l i s h  a d ed u c tio n . 

Of course  th i s  a lso  im p l ic i t ly  concedes the  case , fc r language u se rs

a re  n o t norm ally  'd e tach ed  r e p o r t e r s ',  who would n o t in  any case  be

33u sin g  the  same language.

In  the  preced ing  argum ents, th e  d i s t in c t io n  has been shown as 

dependent on a concep tual c o n tex t t h a t  norm ally  does n o t a r i s e .  By 

concep tua l co n tex t i s  meant l i n g u i s t i c a l l y  n o th in g  more than  a la n g 

uage game and in s t i t u t i o n a l l y  no th in g  more than  a p ra c t ic e  o r con

v e n tio n . In  d isc u ss in g  H a r t 's  ju r isp ru d e n c e , argum ents were o ffe re d  

a g a in s t  h is  use of th i s  very  concep t. W hils t some r e s e rv a t io n s  must 

s t i l l  be he ld  about the  im plied  coherence and autonomy o f such 

p ra c t ic e s  ( i s  there a le g a l  p ra c t ic e ? )  i t  was seen th a t  c o u n te r  a rg u 

ments w ere, a t  base, in v o c a tio n s  o f the is /o u g h t  d i s t i n c t io n .  H a r t 's  

p o in t can be taken  as being th a t  such d i s t in c t io n s  a re  p r a c t i c e -  

dependent. However, th i s  does n o t show th a t  an o th er p r a c t ic e  such 

as le g a l  philosophy i t s e l f  cannot make the  d i s t in c t io n  -  even i f  i t s  

s u b je c t  does n o t, bu t then  th e  q u estio n  a r i s e s  w hether th ey  a re  about 

the same th in g . Here i t  i s  only  suggested  th a t  in  p lace  o f th e  con

s t r a i n t s  of n a tu ra l  n e c e s s i ty , th e re  a re  c o n s t r a in ts  p laced  on 

in te r p r e ta t io n :  by the  system i t s e l f  and by le g a l  s c ie n c e . More

so on the  l a t t e r  because i t  must p lay  p a r t  o f the  same language 

game i f  i t  i s  n o t to  be a 'd e tach ed  o b se rv e r '? ^  This su g g es ts  th a t

33 . Supra, no te  23 .
34 . This problem u n d e r lie s  th e  s ta tu s  of le g a l  sc ien ce  in  K e lse n 's  

th eo ry  in  comparison w ith  t h a t  o f H a rt. See c h a p te r  8 , p a r t  1, 
su p ra , te x t  a f t e r  no te  63 .
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le g a l  philosophy ought n o t to  make a d i s t in c t io n  n o t made in  the 

system . But th i s  need n o t be the  c a se , fo r  the system s' s e l f  i n t e r 

p re ta t io n  i s  n o t p r iv i le g e d  i f  the  common s u b je c t i s  le g a l  behaviour, 

a lthough  th i s  must in c lu d e  le g a l  language i t s e l f .  This i s  only  a

more sp e c ia liz e d  in s ta n c e  o f the  ambiguous s ta tu s  o f ph ilosophy  as

35a whole and i t s  p o ss ib le  s ta tu s  as an autonomous language game.

R eturn ing  to  the o r ig in a l  problem o f the  la ck  o f equ ivalence  

between o rd in a ry  usage and lo g ic a l  ph ilosophy , th e re  was seen to  be 

no s tan d a rd  by which to  r e j e c t  one o r th e  o th e r . Each i s  a concep tual 

c o n te x t which cannot m utually  be mapped. Both a re  's e e in g  a s ' ;  th e re

35. A part from the is /o u g h t d i s t in c t io n  i t  may be though t th a t  some
c o l l a t e r a l  support could be d e riv ed  from ihe  N a tu r a l is t ic  F a lla c y  
in  e s ta b l is h in g  the p re su p p o s itio n s  of p o s it iv is m . The N a tu ra l
i s t i c  F a lla c y  e lab o ra te d  by G.E. Moore in  c h a p te r  1 o f P r in c ip ia  
E th ic a  p u rp o rts  to  show the  im p o s s ib i l i ty  of d e riv in g  goodness 
from any n a tu ra l  p ro p e r t ie s  and would thus be a sp e c ia l  in s ta n c e  
of no value (goodness) from a f a c t  (a  n a tu ra l  p ro p e r ty ) . The 
N a tu r a l i s t ic  F a lla c y  has been as c e n t r a l  to  modem e th ic s  and as 
much d iscu ssed  as th e  is /o u g h t d i s t in c t io n .  As such, i t  m ight 
prov ide  s tro n g  sup p o rt to  the  o th e r  d i s t in c t io n .  U n fo rtu n a te ly , 
the  N a tu r a l i s t ic  F a lla c y , on in s p e c tio n , seems even le s s  w ell 
founded than  the  is /o u g h t d i s t in c t io n .  A part from d i f f i c u l t i e s  
in  de term in ing  the  p re c ise  fo rm u la tio n  o f th e  F a lla c y , Moore makes 
fo u r  c ru c ia l  assum ptions; (1) That goodness i s  the  key and ty p ic a l  
v a lu a tio n  term and w il l  d is p la y  the  o p e ra tio n  o f o th e r  term s which 
can be de riv ed  from i t ;  (2) That goodness i s  a sim ple non-complex 
q u a l i ty ;  (3) That goodness i s  a p ro p e r ty , the  ta sk  of language 
being  d e s c r ip t iv e  of i t ;  (4) That d e f in i t io n  tak es  the form of 
a n a ly s is .  None o f th e se  seem p a r t i c u la r ly  w ell founded and may be 
q u ite  sim ply f a l s e .  Moreover, M oore's th eo ry  o f i n tu i t i o n  of a 
n o n -n a tu ra l p ro p e rty  o f goodness i s  b e se t w ith  d i f f i c u l t i e s  and 
indeed  Moore h im se lf p rov ides no en ligh tenm en t a t  a l l  on the 
su b je c t of i n tu i t i o n .  The seem ingly pow erful open-ended argument 
used in  support i s  a lso  d is p u ta b le . This tak es  the  form th a t  i t  i s  
always p o ss ib le  to  q u es tio n  the  eq u a tio n  of goodness w ith  any p ro 
p e r ty  ( e .g .  p le asu re  good?) Now a p a r t  from the  in s e c u r i ty  o f 
making a f a l l a c y  dependent on u sage , i t  would in  re p ly , be p o ss ib le  
to  meet the  argum ent. For example, why i s  p le a su re  n o t d e fe a s ib ly  
good? ( i . e .  good c e te r i s  p a r ib u s ) ,  a ccep tin g  th a t  the  two are  
norm ally  in te rc h an g e a b le , or o therw ise  p ro v id in g  a complex of 
n a tu r a l  p ro p e r t ie s  which would e lim in a te  th e  sense o f q u es tio n in g  
th e i r  c o l le c t iv e  goodness. The fo rm u la tio n  of the  D e f in is t  F a lla c y  
- sim ply th a t  goodness i s  in d e f in a b le  o r non anal y s a b le , i s  a lso  
b e se t w ith  problem s;on th i s  a sp e c t, see C. Lewy, G.E. Moore on the 
N a tu r a l i s t ic  F a lla c y .
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i s  no 'see ing*  by which th e i r  c o rre c tn e s s  can be judged - fo r  i t  i s  

n o t even c le a r  th a t  th ey  a re  about the  same th in g  o r th a t  th ey  a re  

to  accom plish an even p e r ip h e ra l ly  shared  ta s k . They are  d i f f e r e n t  

maps to  a co un try  which we can never v i s i t .

In  consequence of the  fo reg o in g  c h a p te rs , the  Pure Theory has 

been seen to  r e s t  on b asic  p re su p p o s itio n s . In  t h i s  conclusion  

arguments have been advanced to  show th a t  th ese  p re su p p o s itio n s  

need n o t be accepted  fo r  they  enjoy  no p r iv i le g e d  s t a tu s .  C onversely 

th ey  have n o t been shown to  be unfounded. I t  i s  thus concluded th a t  

th e re  i s  no reason  to  r e j e c t  th e  Pure Theory, bu t a lso  no reason  to  

assume th a t  i t  i s  exh au stiv e  o f ju r isp ru d e n c e .
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