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Abstract 

The removal of barriers to takeover activities has been the driving force behind 

the Directive since its initial draft appeared in 1974.  The Directive was 

adopted in April 2004, and implemented in the UK on 20 May 2006.  The main 

objectives of the Directive are twofold: first, to protect investors, and secondly, 

to harmonise takeover regulation in Europe.  These objectives are 

fundamentally aimed at reinforcing free movement of capital.  Whether and 

how the Directive achieves its driving force and objectives is the subject of this 

thesis. 

At the heart of this thesis are three arguments.  The first is that the Directive 

is unlikely to have a significant impact on how takeovers are regulated in the 

UK.  This is because the Directive, as implemented by the Companies Act 

2006, essentially maintains the regulatory status quo under the Panel and the 

Code.  Despite changing from self-regulation to statutory regulation, the Panel 

remains the maker, interpreter and judge of its own takeover rules. 

The second argument is that the Directive is unlikely to harmonise takeover 

regulations in Europe.  The Directive is not detailed; it gives leeway to 

Member States to impose stringent rules beyond the minimum standards, and it 

allows Member States to opt out/into the core provisions contained therein, 

which in turn defeats any harmonisation effect. 

The third argument is that, whereas the Directive was watered down by 

compromises that made its core provisions optional, and to that extent it is 

hardly a triumph, its strength can be revived by reading it to conform with free 

movement of capital under the EC Treaty.  To the extent that the Directive is 

read to conform to the EC Treaty, it is likely to be revived to fulfil its driving 

force of removing barriers to takeover activities.  However, a legalistic 

approach amid a rather politically volatile regulatory framework of takeovers, 

is problematic. 
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Introduction 

Underlying problems in this thesis 

The implementation of the European Community Directive on Takeover Bids 

(the ‘Directive’),1 poses a number of questions in relation to regulation of 

takeovers within and beyond the UK.  Without statutory mandate, the Panel on 

Takeovers and Mergers (the ‘Panel’) has been the UK’s supervisory authority 

for takeover bids since 1968,2 supervising by means of rules contained in the 

City Code on Takeovers and Mergers (the ‘Code’).3  On 20th May 2006,4 the 

UK brought into force the law implementing the Directive, The Takeovers 

Directive (Interim Implementation) Regulations 2006 (the ‘Regulations’),5 

which put both the Panel and the Code on a statutory footing for the first time.6  

The Regulations were subsequently replaced by the Companies Act 2006 on 

6th April 2007; Part 28 of the CA 2006 deals with takeovers. 

The fundamental issues in this thesis are: 

(1) whether the Directive is likely to have any or significant impact on 

takeover regulation in the UK, given that much of the self-regulation 

characteristics seem to be retained in the process that has brought the Panel and 

the Code within statutory regulation; 

                                                
1 Directive 2004/25/EC [2004] OJ L142/12. 

2 The Panel was established under the auspices of the Bank of England, it has always 
discharged public functions and is subject to judicial review, a position that makes it odd to 
categorise as a private body. 

3 The Takeover Panel Report on the year ended 31 March 2004, p 6. 

4 Article 21 of the Directive requires Member States to bring into force laws implementing the 
Directive by 20 May 2006. 

5 Statutory Instrument 1183/2006.  These Regulations came into force on 20 May 2006 to 
coincide with the deadline required of Member States to implement the Directive. 

6 Regulation 4(2) provides that ‘the Panel shall supervise takeover bids’ in the UK.  These 
provisions ‘place the activities of the Panel within a statutory framework for the first time’ 
(Parliamentary Under-Secretary of State, Department of Trade and Industry, ‘Company 
Law Reform Bill’, Hansard HL, Col 186 (11 January 2006) 
<http://www.publications.parliament.uk/pa/ld199900/ldhansrd/pdvn/lds06/text/60111-
08.htm> accessed 22 March 2006.  
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(2) whether the Directive will cause unwelcome legal scrutiny and tactical 

litigation; 

(3) whether the Directive provides any significant changes in the protection 

of shareholders during takeover bids; 

(4) whether the implementation of the Directive is likely to radically change 

directors’ duties in company law by extending these duties to a class of 

employees and shareholders affected by takeover bids; 

(5) whether the manner in which other Member States implement the 

Directive would negatively affect cross-border takeovers contrary to the UK 

interests; 

(6) whether the Directive is likely to effectively achieve its objective of 

harmonising takeover regulations in Europe, given the discretion under Article 

12 to opt out/or into the fundamental provisions of the Directive aimed at 

achieving this objective; and 

(7) whether applying Article 12 in implementing the Directive would create 

a restriction to free movement of capital contrary to Article 56 of the EC 

Treaty. 

Takeovers, as regulated by the Panel and the Code, have operated under a 

so-called ‘self-regulation’7 regime since 1968.  At the heart of this self-

regulation lies a conflict of interest, in the sense that those engaged and 

interested in the takeover industry are by and large the same people who make 

an input into the content and operation of the rules governing their activities.8  

Indeed, the Panel is said to be ‘part legislator, part court of interpretation, part 

                                                
7 The term is here used to ‘connote a system whereby a group of people, acting in concert, use 

their collective power to force themselves and others to comply with a code of conduct of 
their own devising,’ R v The Panel on Takeovers and Mergers ex parte Datafin (1987) 3 
BCC 10, 13. 

8 See B Pettet, Company Law, (Longman, Harlow 2001) 412-415. 
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consultant, part referee, [and] part disciplinary tribunal’9 in the business of 

takeovers it regulates. 

In implementing the Directive, the Panel remains categorised as a private 

body as it has always been,10 and it is recognised by national law under the CA 

2006 to be a competent supervisor within the meaning of the Directive.11 

Under FSMA 2000 section 143, the Financial Services Authority (‘FSA’) 

had power to endorse the Code and sanction any breach of the Code.  That 

power was revoked by section 964 CA 2006, which meant that the FSA could 

no longer ‘make endorsing rules in respect of provisions of that Code’,12 and 

sections 348 and 349 FSMA 2000 were amended accordingly.13  The effect of 

this amendment is to make the Panel fully independent in its functions and in 

applying its own sanctions for breach of the Code.  There remains a duty of co-

operation – the Panel ‘must take such steps as it considers appropriate to co-

operate with’ the FSA and other agencies.14  With the independency of the 

Panel reinforced, the status quo maintained, and the regulatory environment 

likely to remain the same, it is questionable whether the Directive will have 

any impact. 

                                                
9 R v The Panel on Takeovers and Mergers ex parte Guinness [1989] 2 WLR 863, 867 (Lord 

Donaldson MR). 

10 The term ‘private body’ here refers to a body not established by statute.  It is hard to 
categorise a body that is subject to judicial review as a private or independent body in legal 
terms.  It may well depend on the functions it discharges – a detailed analysis of this divide 
can be found in D Oliver, Common Values and the Public-Private Divide (Cambridge 
University Press, Cambridge 1999). 

11 Article 4(1) of the Directive requires Member States to designate the authority or authorities 
competent to supervise bids, which authorities shall be either public authorities or private 
bodies recognised by national law.  Section 942(1) CA 2006 confers on the Panel the 
regulatory functions set out in Chapter 1 of Part 28. However, the Act does not confer on 
the Panel the status of a statutory body; the panel remains an unincorporated body, having 
rights and obligations under the common law, which rights and obligations are 
supplemented by specific provisions set out in the Act. 

12 Section 143(1A) FSMA 2000, as amended by Statutory Instrument 2007/1183. 

13 This amendment is designed to ensure consistency with the requirements of Article 4.4 of 
the Directive as regards the duties of takeover regulatory and financial services authorities 
within the EU to co-operate with each other. 

14 Section 950 CA 2006; this section mirrors similar co-operation obligations imposed on the 
FSA by section 354 FSMA 2000. 
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The Directive requires the supervisor of takeovers to be vested with all the 

powers necessary for the purpose of carrying out its duties, including those of 

ensuring that parties to a bid comply with the rules made or introduced 

pursuant to the Directive.15  The approach of the Panel to compliance has 

always been by ‘coercion’ of its subjects.16  The City participants have always 

complied with the Panel’s decisions, not because of fear of legal consequences 

but because most companies are members of the fraternity of parties in the 

takeover industry to which the Panel itself belongs.17  These companies 

subscribe to the Panel and its rules, which they restrain themselves from 

challenging the Panel’s decisions, for otherwise they would risk being in 

trouble with their own authority. 

The word used in the Directive is ‘ensuring’ rather than a word more 

appropriate to self-regulation such as ‘coercing’.18  Although the powers under 

the implementing law would enable the Panel to apply to the court to enforce 

its rules, if the Panel continues its stance against involving courts in its 

business, there are difficulties with how the Panel would comply with 

‘ensuring’ compliance in implementing the Directive.  It is a question of 

whether the approach of ‘coercing’ (or persuasion) as opposed to ‘ensuring’ (or 

taking legal action) will suffice to comply with the Directive. 

The Directive emphasises that Member States must ensure that the directors 

of the offeree company give their employees sufficient information on effects 

of the bid on employment and conditions of employment.19 This points at 

radical changes in the corporate culture, which do not regard directors as 

                                                
15 Article 4(5) of the Directive – the term ‘ensuring’ is used. 

16 ‘Coercion’ here refers to persuasion as opposed to forceful approach or legal action.  The 
Panel ‘… enjoys no contractual relationship with the financial market … use their 
collective power to force themselves and others to comply with a code of conduct of their 
own devising’ R v The Panel on Takeovers and Mergers ex parte Datafin [1987] QB 815, 
825 (Donaldson MR). 

17 The Panel derives its practical authority from the backing of the Bank of England, 
Investment Institutions, the London Stock Exchange, Investment Banks, and recognition by 
professional bodies including the FSA. 

18 Article 4(5) of the Directive – the term ‘ensuring’ is used. 

19 Recital number 23 of the Directive; Articles 9(5) of the Directive. 
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owing duties to company employees nor to the shareholders but to the 

company.20  Under company law, it is virtually impossible for employees to 

get any legal remedy for a breach of directors’ duties.21  Company law further 

provides that directors of the offeree company have no obligation to give 

information to or advise its shareholders or the offeror company on the bids.22  

Moreover, whereas the offeror may rely on the published accounts of the 

offeree company, if those accounts are seriously adrift, the offeror will have no 

claim against a negligent auditor or director.23 

Long before the Directive contemplated changing the corporate culture 

regarding the wider duties of directors, the Panel and the Code had long added 

to such duties by demanding a higher standard of duty than known in  

company law.24  On their part, the UK courts have been very reluctant to 

intervene.  This had not been much of a problem in company law considering 

that the Code has always been a measure of good practice between 

participating companies and without the full force of law.  With the Code 

accepted as the rules laid down to implement the Directive, it is questionable 

whether corporate culture is likely to change and whether the courts will have 

to become involved. 

                                                
20 Section 172(1) CA 2006 requires directors to ‘have regard to the interests of employees’.  

This leaves employees with a weak remedy given the technicalities involved in breach of 
directors’ duties.  It remains to be seen how case law will develop to bring employees 
directly under the protective duties of directors during takeovers rather than directors 
merely having regard to their interests. 

21 B Pettet, ‘Duties in Respect of Employees under the Companies Act 1980’ (1981) 34 CLP 
199, 200-204. 

22 See Lynall v IRC [1971] 3 WLR 759; Percival v Wright [1902] 2 Ch 421. 

23 See Caparo v Dickman [1990] 2 WLR 358. 

24 The requirements under Code rules 3(1), 19, 20, 23, 25, and 28 are not compatible with the 
conventional duties of directors as known under company law; for example, rule 3.1 
provides: ‘The board of the offeree company must obtain competent independent advice on 
any offer, and the substance of such advice must be made known to its shareholders’; rule 
19 provides: ‘Each document …statement … must be prepared with the highest standard of 
care … This applies whether it is issued by the company direct or by an adviser on its 
behalf’; and rule 32 provides: ‘Shareholders must be given sufficient information and 
advice to enable them to reach a properly informed decision as to the merits or demerits of 
an offer …’ – these Code rules clearly suggest that directors’ duties are not only owed to 
shareholders during a takeover period but also owed to shareholders on a higher standard of 
care than known in company law. 
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On the other hand, whilst the Directive requires directors to refrain from 

taking measures that would frustrate the bid,25 it does not define the measures 

that can frustrate a bid.  The question then is how these measures (if defined, 

and the current Code laid down as takeover rules within the meaning of the 

Directive) fit into mainstream company law with regard to directors’ 

obligations and liabilities and at the same time allow courts to retain the stance 

of not getting involved.  It is also a question of whether directors’ duties in 

takeovers are to be regarded as sui generis to duties under mainstream 

company law or whether a redefinition of directors’ duties is required. 

The ambitious harmonisation of takeover rules in Europe through the 

Directive has not been without controversy.  The controversy, and indeed the 

problem, has been due to and still lies in the Directive’s aim of introducing into 

Member States the corporate culture of other Member States.26  For example, 

whilst the UK is used to the idea of a mandatory bid, Germany is not, and the 

Directive took the course of introducing a mandatory bid provision.27 

During the years of negotiations and in the run-up to the final text of the 

Directive, the controversy was centred on opposition to provisions contained in 

articles 9 and 11.  Article 9 prohibits, without prior authorisation from the 

general meeting of the shareholders, frustrating action by the directors of the 

offeree company.  Article 11 entitles, under the so-called ‘break-through’ 

provision, a bidder who has acquired 75 per cent of the equity in the offeree 

company to override multiple voting rights when taking control of the whole of 

the offeree company.  Possibly, because of the difference in legal cultures in 

the Member States, the Directive had to provide a compromise allowing 

Member States to opt out of complying with either, or both, of the 

                                                
25 Article 9(2) and 9(3) of the Directive. 

26 M O’Neill, ‘When European integration meets corporate harmonisation’ (2000) 21 Co Law 
173, 175. 

27 Germany was opposed to the inclusion of a mandatory bid provision (now Article 5), on 
grounds that their Stock Corporation Act [Aktiengesetz] was sufficient to protect 
shareholders otherwise for which a mandatory bid is sought – JA Faylor, ‘Germany: A 
legal guide’ (1998) IFLR 34, 35. 
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controversial articles.28  The question then is whether this discretion to opt out 

of some of the major provisions of the Directive is a recipe for de-

harmonisation. 

The Directive having emerged after interminable negotiations between 

states for so many years, was watered down by making its core provisions 

optional.  To that extent, ‘it is hardly a triumph for harmonisation since the 

contentious areas remain a matter for Member States to decide for 

themselves’.29  However, taking advantage of Article 12 of the Directive is 

likely to result in a restriction on free movement of capital contrary to Article 

56 EC Treaty.  The question is whether a Member State taking advantage of 

Article 12 in implementing the Directive is likely to be in breach of Article 56 

of the EC Treaty. 

Scope of the thesis 

This thesis is primarily and broadly an examination of the legal implications of 

implementing the Directive in the UK.  The main thrust of the thesis is to 

discuss the impact of the Directive, looking at the regulatory framework under 

the self-regulation regime compared with the statutory regime following the 

implementation of the Directive, and conventional duties of directors versus 

monitoring and disclosure duties in relation to takeovers under the Directive.  

The thesis also examines the wider question of the harmonisation of takeover 

regulation in Europe. 

In general, this thesis analyses: the role of the Code and the Panel in 

implementing the Directive; the scope and mechanism to be applied by the 

Panel to ensure compliance with the Directive; the Directive’s measures of 

                                                
28 Article 12(1) of the Directive allows Member States to opt out of articles 9(2) and 9(3) 

and/or article 11.  If a Member State opts out of article 9(2) and (3), that would limit the 
use of hostile takeovers with the effect that directors apply measures frustrating the bid, 
and in turn fail the objective of the Directive to facilitate restructuring of companies in 
Europe for a wider economic competitiveness.  It will also fail the objective of protecting 
shareholders, who may have wanted the bid to succeed.  If a Member State opts out of 
article 11, that may render takeovers unattractive to investors where listed companies still 
have complicated share structures – these are gradually reducing on the UK market. 

29 P Scott, The Takeover Panel Report on the year ended 31 March 2004, 8. 
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protecting the interests of shareholders and employees of companies involved 

in takeovers; the Directive’s provisions pertaining to defensive measures that 

may frustrate takeover bids; and the break-through provisions.  These matters 

are largely examined in the context of how they affect and fit into UK 

company law.  On a capital markets’ dimension, the thesis examines whether 

applying Article 12 of the Directive would create restriction to the free 

movement of capital contrary to Article 56 EC Treaty, and, if so, then how the 

Directive ought to be interpreted. 

There are three important limits on the scope of this thesis.  First, the 

analysis in this thesis focuses on takeover regulation in the UK, and reference 

to regulation in other EU States is only a matter of illuminating on the 

understanding of the impact of any legal implication discussed in the context 

of implementing and interpreting the Directive in the UK.  Thus, a limited 

comparative study of the approaches taken by selected Member States 

(Germany, France, Belgium, Netherlands and Italy) in implementing and 

interpreting the Directive is taken in this thesis, the emphasis of which is to 

analyse how those approaches would affect UK cross-border takeovers. 

Secondly, although the Directive has developed through a process of 

political and economic negotiations and to that extent retains many political-

economic characteristics, this thesis veers towards legal discussions of the 

merits and demerits of the Directive.  Thirdly, the legal discussions in this 

thesis are confined to the remits of company law as the wider branch of law 

under which takeovers fall.30  However, the emphasis is on the effect of the 

regulation of takeovers rather than on the substantive law of takeovers, and 

how that affects or fits into mainstream company law. 

                                                
30 Company law here refers to ‘UK company law’, as the analysis of varied company law 

doctrines in Europe is beyond the scope of this thesis.  For example, in the UK company 
management is entrusted to a single board of directors; and in Germany it is a two-tier 
board management with an executive board of directors (Vorstand) and a supervisory board 
of directors (Aufsichsrat) – H Fleischer, ‘The Responsibility of the Management and Its 
Enforcement’ in G Ferrarini and Others (eds) Reforming Company and Takeover Law in 

Europe (OUP, Oxford 2004) 373, 407. 



 9 

Sources and methodology 

On a broader level, this thesis adopts an analytical method, focusing on the 

impact of transposing the Directive into the UK and placing the Panel and the 

Code within a statutory framework as envisaged by the Directive.  This thesis 

primarily undertakes a theoretical legal analysis of regulation approaches and 

takeover practice in the UK, drawing from both primary and secondary legal 

sources: relevant EU laws, statutory provisions, case law, and existing 

academic literature in the light of implementing the Directive.  The bulk of this 

thesis analyses the effect and rationale of the approach taken in the UK in the 

transposition of the Directive – evaluating the extent of compliance with the 

Directive provisions and the relevant principles of EU law, and a comparative 

study of the approaches taken in other EU Member States.  This involves 

making and dealing with assumptions, conducting an analysis of the theoretical 

legal implications, suggesting solutions, evaluating the suggestions by way of 

looking at their strengths and weaknesses, and drawing conclusions. 

At a more mundane level, the method of research used in this thesis is to 

test the defined hypotheses against reasoning in secondary sources on the 

regulation of takeovers in the UK.  The approach includes making a descriptive 

account of the relevant law and then making a comparative analysis of key 

issues therein against either primary or secondary sources.  This includes a 

descriptive account of the main provisions of the Directive.  The main 

objectives of the Directive, which are to protect investors and facilitate 

corporate restructuring, are described.  Core provisions in the CA 2006, and 

the regulating rules, the Code, are outlined.  The descriptive account provides 

both the basis and framework for analysis, from which conclusions are drawn, 

in answering the underlying question in this thesis: namely, what is the legal 

impact of transposing the Directive into the UK? 

Research findings are given in a conclusion at the end of each chapter.  The 

general conclusion after the seventh chapter is a collation of all chapter 

conclusions albeit enhanced to reflect how this research has answered the 
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underlying question in this thesis.  This approach is adopted here as a matter of 

a simple methodology to enable the research to keep track and reflection of the 

findings. 

Structure of the thesis 

This thesis comprises a general introduction, followed by seven chapters 

and a conclusion.  Each chapter begins with an introduction and ends with a 

conclusion. 

Chapter 1 starts with the history of the Directive, discussing the objectives 

and aims of the Directive, through the regulatory framework prevailing in the 

UK and the framework put in place to implement the Directive.  The chapter 

examines takeover rules under the Code, and relates the rules to provisions in 

the Directive, as implemented by the CA 2006.  The chapter concludes by 

looking at any likely impact of the Directive on the culture of takeover 

regulation after the transition from self-regulation to statutory regulation, 

taking into account the fact that the same regulator and the same rules apply 

after the transition. 

Chapter 2 looks at the question of whether implementation of the Directive 

is likely to increase litigation, and at the question of tactical litigation in 

takeover bids.  The chapter further looks at the provision of a prohibition to 

defensive measures that may frustrate the bid, and at derogatory provisions 

applicable to the prohibition.  The chapter also examines the circumstances in 

which courts may become more involved than they have been in the past under 

self-regulation of takeovers.  In particular, the chapter looks at the reluctance 

of the courts to become involved and whether that reluctance would be 

maintained in the light of the Code acquiring legal force under the CA 2006. 

Chapter 3 analyses the extent to which the Directive protects the interests 

of shareholders, especially the interests of minority shareholders who may be 

squeezed out by the controlling majority who takes over the company.  This 

includes examining the principle of decision-making by shareholders and the 

notion of equal treatment of shareholders.  The chapter also looks at whether 
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the Directive adds anything that the Code would not provide, were the 

Directive not to be implemented. 

Chapter 4 deals with the question of how directors’ duties as understood in 

company law are affected by the relevant provisions of the Directive.  The 

chapter looks at the disclosure obligations to shareholders and employees, and 

assesses whether these obligations are to be understood as extending the 

traditional duties of directors owed to the company.  The chapter also sets out 

the theoretical framework for dealing with the problem of the conflict of 

interest in respect to directors’ decision-making during takeover bids. 

Chapter 5 undertakes a limited comparative study, looking at the 

approaches taken to Articles 9, 11 and 12 of the Directive by a selection of 

Member States.  These selected Member States include Germany, France, 

Belgium, The Netherlands and Italy.  The chapter also analyses how a UK 

bidder would succeed in taking over a company in the selected Member States 

in the light of how those States have implemented the Directive. 

Chapter 6 looks at the wider question of how the foregoing affects the 

harmonisation process of takeover regulation and corporate law in Europe.  

The chapter looks at the effect of allowing Member States to opt out of or into 

major Articles 9 and 11 of the Directive, and the effect of allowing Member 

States to apply rules beyond the minimum standards and whether that would 

result in an unlevelled playing field of takeovers in Europe. 

Chapter 7 looks at how the Directive relates to the free movement of 

capital, and whether Member States would be in breach of their Treaty 

obligation under Article 56 EC Treaty if they opted to restrict takeovers under 

Article 12 of the Directive.  The chapter ends this thesis on a positive note, 

concluding that the seemingly failing Directive could be revived by appealing 

to the jurisprudence of the European Court of Justice in interpreting the 

Directive in order to conform to the free movement of capital under Article 56 

of the EC Treaty. 
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Finally, the thesis concludes by reviewing, evaluating and summarising the 

analysis herein, and makes recommendations for implementing and 

interpreting the Directive in a manner consistent with EC Treaty provisions. 
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Chapter 1: Takeover Regulatory Framework and Rules 

 

1.1 Introduction 

Takeovers are one means of acquiring control by one company over 

another, the latter company being commonly referred to as the target company.  

The process usually involves the buying of a sufficient number of shares in the 

target company.  The typical takeover follows a process whereby the offeree 

(target company) becomes the subject of a takeover bid from the offeror.31  

Where a takeover bid is used as a technique of acquiring control of the offeree, 

the process involves making an offer to the shareholders, and, if a certain 

percentage in value of the shares accepts the offer, the offeror may 

compulsorily acquire the shares of the remaining shareholders in the offeree. 

In the UK, the conduct of takeover bids in public companies has since 1968 

been regulated by the Panel and been subject to the rules contained in the 

Code.  The operation of the Panel and the Code has always been without 

statutory backing.  As of 20 May 2006, the implementation of the Directive 

puts both the Panel and the Code and its enforcement on a statutory footing.  It 

is in regard to the effects and impact of this change that the Directive is 

discussed in this thesis.  The adoption of the Directive seeks to provide a 

regulatory framework of common principles for takeover bids throughout 

Europe.  In the UK, the rules under the Code already provide the framework 

under which the Panel supervises takeover activities.  The CA 2006 gives the 

Code the force of law to come within the Directive.32 

                                                
31 The  Panel Statement of 21 November 2003 on Canary Wharf Group plc at paragraph 14 

defined an offeror as a person who, alone or with others, seeks to obtain control of an 
offeree company and who, following the acquisition of control, can expect to exert a 
significant influence over the offeree company, to participate in distributions of profits and 
surplus capital and to benefit from any increase in the value of the offeree company, while 
at the same time bearing the risk of a fall in its value resulting from the poor performance 
of the company’s business or adverse market conditions. 

32 This was first implemented through interim Regulations 3 and 4, which provided that the 
Code or the rules of the Panel ‘has effect’ and ‘the Panel shall supervise takeover bids’.  
Subsequently, the CA 2006 replaced the Regulations, providing under section 943 for the 
Panel to make rules, which rules are now contained in the Code. 
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One of the questions this research confronts is whether regulating takeovers 

by way of a Directive should have been deferred to national measures such as 

the Code.  This calls for an examination of the subsidiarity principle.33  The 

subsidiarity principle laid down in Article 5 of the EC Treaty, which states 

that: 

 

In areas which do not fall within its exclusive competence, the 
Community shall take action, in accordance with the principle of 
subsidiarity, only if and in so far as the objectives of the proposed 
action cannot be sufficiently achieved by the Member States and can 
therefore, by reason of the scale or effects of the proposed action, be 
better achieved by the Community. 

 

Did the Community have competence in regulating takeovers?  Could this 

regulation be sufficiently achieved by individual Member States?  If the 

answer to these questions is ‘Yes’ and ‘No’ respectively, then the subsidiarity 

test is met.  Regulating takeovers at a European level is meant to remove 

takeover barriers and create level playing field that would harmonise takeover 

rules in Europe.  Professor Hopt rightly observes that European legal 

harmonisation is particularly appropriate where individual Member States use 

their legal systems to erect or maintain barriers to market access.34  He adds 

that, in the area of takeover bids, it was this very problem – namely, the 

absence of a level playing field – which led to the efforts of achieving legal 

harmonisation.  He concludes that this is true for barriers to public takeover 

bids generally, and specifically for the numerous and far-reaching defence 

mechanisms that are permissible in many Member States. 

                                                
33 ‘Subsidiarity embraces three separate, albeit related, ideas: the Community is to take action 

only if the objectives of the that action cannot be sufficiently achieved by the Member 
States; the Community can better achieve the action, because of its scale or effects; if the 
Community does take action then this should not go beyond what is necessary to achieve 
the Treaty objectives’ – Paul Craig and Grainne De Burca, EU Law: Text, Cases, and 

Materials (4th edn OUP, Oxford 2008) 103. 

34 Klaus Hopt, ‘Takeover regulation in Europe – The battle for the 13 directive on takeovers’ 
(2002) 15 Aust JCL 1, 2. 
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Notwithstanding the removal of national barriers as a justification for not 

leaving the regulation of takeovers to Member States pursuant to Article 5 of 

the EC Treaty, the Directive, as will be seen, fails to remove these legal 

barriers.  On this basis, and especially from the UK point of view, it could be 

argued that the subsidiarity principle should have been applied and regulation 

deferred to national measures.  The Code, as will be seen, suffices to regulate 

takeovers, at least to the extent that the Directive adds nothing that the Code 

does not already provide. 

One of the objectives of the Directive is to facilitate restructuring of 

companies throughout the EU.  This is achieved in two ways: first, by 

requiring that once the offeror has gained a certain level of control of the 

offeree company, then the offeror must make a mandatory bid as a means of 

protecting the remaining minority shareholders of that company;35 and second, 

by requiring that the board of the offeree company refrain from taking actions 

that may frustrate the takeover bid unless such actions are authorised by the 

general meeting of shareholders.36 

Thus, whilst protecting shareholders, the Directive seeks to remove barriers 

that would frustrate free movement of capital and company restructuring by 

way of takeover activities.  As such, the right of establishment and the free 

movement of capital have a great potential impact on the regulatory framework 

for companies,37 and indeed for takeover activities in those companies.  

However, much as the Directive is now transposed into the UK, its merits, as 

an appropriate regulatory framework, is still much a matter of academic debate 

given the questionable aspect of its impact. 

On the other hand, the transposition of the Directive requires taking into 

account the need for the alignment of the Community market (hereinafter 

referred to as the ‘internal market’) perspective and the national market 

                                                
35 Article 5 of the Directive. 

36 Article 9(2) and (3) of the Directive. 

37 M Andenas, ‘European company law, the Court of Justice and the Directives’ (2005) 26 Co 
Law 1. 
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perspective.  In transposing the Directive to national market, Community law 

principles have to be followed.  Where national market interests conflict with 

internal market interests, the latter should take precedence in transposing a 

Community measure, unless a derogation under Community law applies.  

Whether and to what extent the implementing law, particularly the national 

market regulation of other Member States other than the UK, adhere to 

Community law principles governing the internal market remains to be seen.38 

To remove barriers to free movement of capital and establishment in 

takeovers, the Directive prohibits the use of defensive measures that may 

frustrate the bid,39 but at the same time gives Member States the leeway of 

opting out of the very prohibition.40  The effect of this option is twofold.  First, 

where Article 9 is disapplied, it creates the barriers the Directive aims at 

removing, the result of which is unlevelled implementation of the Directive 

throughout Europe.  Second, the non-application of Article 9 would mean that 

hostile takeovers are not facilitated.  Hostile takeovers are seen as a measure of 

disciplining the board of the offeree company, thereby compelling the 

managers to make better use of the assets of the company for the interests of 

the shareholders.41 

That this sceptical view of the optional prohibition is worth the analysis, one 

only need to consider the safeguards in the Directive, where a Member State 

opts out of the prohibition.  As a safeguard to the effect of opting out of 

applying the prohibition, the Directive allows for companies to have a 

reversible option of being subject to the prohibition,42 – that is, opting to 

restrict their defensive actions to a prior approval of the general meeting of the 

shareholders.  According to Murley, given that ‘article 9 is very similar in its 

                                                
38 See further discussion in this thesis at 3.2 under ‘Community versus national interests’. 

39 Article 9 of the Directive. 

40 Article 12(1) of the Directive. 

41 M Mandelbaum, ‘Economic Aspects of Takeover Regulation with Particular Reference to 
New Zealand’ in J Farrar (ed), Takeovers, Institutional Investors and the Modernisation of 

Corporate Laws (OUP, Oxford 1993) 203, 206. 

42 Article 12(2) of the Directive. 



 17 

effect to General Principle 7 and Rule 21.1 of the Code, the Panel believes that 

it is essential that the UK opts in to this provision’,43 so that directors are 

prohibited from taking action that may frustrate the bid unless authorised by 

the shareholders. 

However, if the application of the prohibition from defensive measures is 

subject to an offer launched by a company, which does not apply the same 

prohibition, then the Directive gives room for the prohibition to be 

inapplicable.44  The compromise in Article 12, which allows Article 9 to be 

optional, may have the effect of putting the UK at a disadvantage, as the UK 

may not achieve any good by opting in where the offeror has opted out.  In that 

respect and to that extent, the Directive will add very little of benefit to the UK 

system.45  This puts a gloss of doubt onto the Directive’s impact as a regulatory 

framework. 

 

1.2 The Directive and its background 

On 21 April 2004 the Directive was formally adopted into European law, with 

the aim of promoting a framework of common principles and general 

requirements to govern takeovers throughout Europe and to be implemented by 

Member States by 20 May 2006.46  The Directive is a product of over thirty 

years of negotiations,47 characterised by drawbacks, frustration, opposition and 

compromises.  The difficulties over the years have been the result of the 

tension between the wider aim of achieving an integrated internal market for 

Europe and satisfying the unity of Member States with diverse corporate 

governance structures and cultures.  After a history of disappointments, the 

                                                
43 See The Takeover Panel Report on the year ended 31 March 2004, 13. 

44 Article 12(3) of the Directive. 

45 See The Takeover Panel Report on the year ended 31 March 2004, 13. 

46 Article 21 of the Directive. 

47 A draft of the Directive first appeared in 1974, annexed to the report by Professor Robert 
Pennington, but this draft was not pursued; years passed with subsequent drafts and 
changes until April 2004 when the current Directive was adopted. 
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final draft of the Directive emerged as a compromise, the result of which 

cannot be claimed as a triumph.  Broadly, the Directive fails to meet the 

objectives set out by the European Commission (the ‘Commission’) in its 

Financial Services Action Plan of 11 May 1999,48 that is to achieve an 

integrated and harmonised market for financial services in Europe. 

The initial attempts to integrate and harmonise takeover rules in Europe, 

and to issue a Takeover Directive for that purpose, were started over thirty 

years ago when Professor Pennington was appointed by the Commission to 

write a report on takeovers in Europe.  In November 1974, Professor 

Pennington produced a report on Takeover Offers, and presented the report to 

the Commission.49   The Pennington Report had a draft directive attached, 

which had been modelled on the Code, with a heavy UK influence.  Years 

passed by with no progress and the Pennington recommendations were 

abandoned, as the Member States showed no interest.  The Commission 

modified the Pennington recommendations and issued guidelines in 1977, 

which were contained in the Recommendations on Securities Transactions.50  

These were based on Article 100 of the EEC Treaty.  However, the 

recommendations came under heavy criticism,51 and were abandoned. 

With still less agreement on the measures for regulating takeovers in 

Europe, the Commission introduced the first formal draft of the proposed 

Directive and published it on 19 January 1989 and revised it in 1990, which 

                                                
48 European Commission, ‘Commission Outlines Action Plan for Single Financial Market’ 

(Press Release IP/99/327, Brussels 11 May 1999). 

49 European Commission, ‘Report on Takeover Offers and Other Offers’, Document XI/56/74; 
see also KJ Hopt, ‘Takeover regulation in Europe – The battle of the 13th directive on 
takeovers’ (2002) 15 Aust JCL 1, 8. 

50 European Commission, ‘Recommendation of the European Community Commission of 25 
July 1977 concerning a European Code of Conduct relating to Transactions in Transferable 
Securities’, OJEC No L212/37 of 20 August 1977; OJEC No L294/28 of 18 November 
1977. 

51 House of Lords, Select Committee on the European Communities, ‘Approximation of Laws 
under Article 100 of the EEC Treaty’ (House of Lords, Session 1977/78, 22nd Report, 
London 18 April 1978). 
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was also abandoned and again reintroduced in 1996 as second draft.52  The 

controversial provisions of the proposed Directive were the mandatory public 

takeover bid and the restriction of defences available to the board of directors 

of the target company.  These provisions were mainly influenced by the UK 

and were designed to break down the laws of Germany, the Netherlands, and 

other continental European countries that were hostile to takeovers.53  After 12 

years of formal negotiation, a second draft was amended and proposed as a 

framework Directive but it was rejected in July 2001, much to the 

disappointment of the Commission.54 

Following the failure of the second draft Directive, the Commission 

engaged a group of company law experts (the ‘High Level Group of Experts’), 

chaired by Professor Jaap Winter, to report and give advice on the proposals.55  

The recommendations contained in the Report of the High Level Group of 

Company Law Experts (the ‘Winter Report’), published on 10 January 2002,56 

were broadly interpreted by the Commission in preparing the third draft 

Directive published on 2 October 2002.57 

                                                
52 European Commission, ‘Proposed Takeovers Directive – Question and Answers’ (Press 

Release Memo/01/255, Brussels 03 July 2001). 

53 KJ Hopt, ‘Takeover regulation in Europe – The battle for the 13th directive on takeovers’ 
(2002) 15 Aust JCL 1, 9. 

54 European Commission, ‘Commission regrets rejection of Takeovers Directive by the 
European Parliament’ (Press Release IP/01/943, Brussels 4th July 2001).  In this Press 
Release, the Internal Market Commissioner Frits Bolkestein said: ‘I am very disappointed 
that the European Parliament has not been able to ratify the agreement approved by its 
delegation last month, despite the tremendous efforts made by the Commission and the 
Council to meet the Parliament's concerns.  Twelve years of work have been wasted by 
today’s decision.  This vote represents an important setback for achieving the targets 
agreed by the EU’s Heads of State and Government in Lisbon of realising an integrated 
European capital market by 2005 and making Europe the most competitive economy in the 
world by 2010.  Financial markets, investors and European companies have been waiting 
eagerly for this Directive.  Fourteen out of fifteen Member States clearly wanted the 
Directive.  It is tragic to see how Europe’s broader interests can be frustrated by certain 
narrow interests.’ 

55 European Commission, ‘Commission Creates High Level Group of Experts’ (Press Release 
IP/01/1237, Brussels 4 September 2001). 

56 European Commission, ‘Report of The High Level Group of Company Law Experts on 
Issues Related to Takeover Bids’ (Brussels 10 January 2002). 

57 European Commission, ‘Commission Proposes a Transparent Framework for takeover Bids’ 
(Press Release IP/02/1402, Brussels 2 October 2002). 
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The Winter Report recommendations revolved around two guiding 

principles: shareholder decision-making; and proportionality between risk-

bearing capital and control.  The former meant that, in the event of a takeover 

bid, the ultimate decision must be with the shareholders.58  The latter meant 

that the holder of the majority of risk-bearing capital should be able to exercise 

control and break through any company constitutional entrenched voting rights 

that would frustrate the bid.59  After intense bargaining and as a result of 

deadlock in the European Parliament when voting on the proposal, the two 

Winter Report principles were compromised and made optional under Article 

12, a compromise text reached for the contents of the third draft Directive and 

subsequently approved by the European Parliament on 16 December 2003 and 

formally adopted as the Directive on 21 April 2004. 

It should be noted that, since the Pennington Report, subsequent draft 

Directives have also been heavily influenced by the Code in respect of their 

contents.  Ironically, whereas the Directive was essentially modelled on the 

UK’s regulatory system, it was, in its original text, likely to have legal 

implications that would have threatened the very existence of the UK takeover 

system.  The main threat in the original text is claimed to have been the lack of 

provisions preventing tactical litigation and protecting the supervisory 

authority from frivolous litigation.60  Article 4(6) of the Directive is now 

worded in a manner that deals squarely with any threat of litigation during the 

bids, including the right of courts to decline becoming involved in the 

decisions of the Panel.  However, due to disagreements and compromises, 

subsequent draft Directives, up to the final text, have paid less attention to 

details and only produced a minimum standards and framework Directive, for 

which the UK system already provides more than minimum standards.  Also, 

the split jurisdiction provision under Article 4(2), and the reciprocity provision 

                                                
58 This is now contained in Article 9 and implemented by rule 21 of the Code. 

59 This is now provided in Article 11 and the UK has opted out under Article 12. 

60 Whether the original text posed a threat of tactical litigation is questioned by academics and 
discussed further in chapter 2 below. 
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under Article 12(3), are both features of the Directive that are not very 

favourable to the UK system. 

To achieve the company restructuring objectives, the Directive had to 

contain provisions that made it possible for a majority shareholder to 

successfully launch a takeover.  This required a suspension of voting 

restrictions so that bids operated under a one-share-one-vote principle, and that 

any deviation was outlawed.  The ‘breakthrough’ provision under Article 11 

was designed to facilitate this company-restructuring process.  However, to 

accommodate Member States that use multiple voting rights or dual 

shareholding structures – a system widely used in Nordic countries and 

France61 – the ‘breakthrough’ provisions were made optional by including in 

Article 12(1) a provision allowing Member States to exempt companies from 

applying such provisions. 

Further, to achieve the company-restructuring objective, the management of 

target companies needed to remain neutral, leaving the shareholders to decide 

on the merits of the bid.  Article 9(2) and (3) had been designed to achieve this 

neutrality by requiring that the target board refrain from actions that would 

frustrate the bid unless they sought the approval of the shareholders first.  

Again, due to much controversy, this provision was also compromised in 

Article 12(1) so that Member States now reserve the right not to require 

companies, which have their registered offices within their territories, to apply 

Articles 9(2) and (3).   In addition, Article 12(2) allows Member States to grant 

companies that have disapplied Article 9 and 11, a reversible option of 

applying Article 9(2) and (3) and/or Article 11.  The likely result of these 

compromises is for the varied corporate cultures to remain intact throughout 

Europe.  As such, harmonisation of takeover regulation is likely to fail, and so 

is the corporate restructuring, much of which depends on the former. 

The final text of the Directive adopted in April 2004 fell short of the 

recommendations of the report of Company Law Experts, in the Winter 

                                                
61 F Guerrera and B Jennen, ‘UK in deal with Germany over takeover code’  Financial Times 

(London 3 February 2003) Sport 10. 
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Report, especially as regards neutralisation of defensive measures following a 

successful takeover bid.  The Winter Report recommendations were watered 

down, and then made optional.  This is because the recommendations met with 

opposition from virtually all Member States and interested parties, notably 

because of the legal problems to which they might give rise (application 

threshold, concept of risk-bearing capital, compensation for rights forgone, 

etc).62  As a result of disregarding and compromising the legal scholarly 

recommendations from Company Law Experts, the Directive is largely a 

political instrument, the success of which may lie in continued political will of 

the Member States rather than in legal responsibility. 

The final version of the Directive was not what had been anticipated by the 

Commission.  Rather than a mere ‘legal framework’ and ‘minimum standards’ 

Directive, the Commission had envisaged a Directive with the general 

objectives of integrating European markets in line with the Financial Services 

Action Plan and undertaking harmonisation conducive to corporate 

restructuring, and a Directive that was set to strengthen the legal certainty of 

cross-border takeover bids in the interests of all concerned and to ensure 

protection for minority shareholders in the course of such transactions.63  

Whereas the Directive is likely to ensure protection for minority shareholders, 

it can hardly be seen as strengthening legal certainty of cross-border takeovers 

when Member States are left to apply their varied legal cultures and to opt out 

of the Directive’s provisions which were designed for the very purpose of 

strengthening legal certainty. 

Whereas the minimum standards set by the Directive are certainly a step 

forward in the majority of the Members States, it may not be so with regard to 

the UK.  This is because the UK takeover regulatory system surpasses the 

Directive’s requirements in many aspects and the Directive itself does not 

                                                
62 European Commission, ‘Proposal for a Directive of the European Parliament and of the 

Council on takeover bids’ (COM [2002] 534 final, Brussels 2 October 2002). 

63 European Commission, ‘Communication on the proposal for a Directive of the European 
Parliament and of the Council on Takeover Bids’ (COM 2002[534], Brussels 2 October 
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preclude the UK from applying a wider range of standards.  For instance, the 

Code has a wider scope than the Directive; the Directive will not prevent the 

Panel from continuing to regulate the wider range of companies and types of 

mergers covered by the Code.64 

 

1.3 Fundamental principles of the Directive 

1.3.1 Objectives of the Directive 

The principles set out in the Directive are based on two main objectives: (a) 

harmonisation: ‘making takeover safeguards equivalent throughout the 

Community’;65 and (b) protection of shareholders: ‘protecting the interests of 

holders of the securities of companies governed by the law of Member 

Sates’.66  To achieve these objectives it is necessary ‘to prevent patterns of 

corporate restructuring within the Community from being distorted by arbitrary 

differences in governance and management cultures’,67 and the Commission is 

to ‘facilitate movement towards the fair and balanced harmonisation of rules 

on takeovers in the European Union’.68 

The Directive was doomed ab initio to fail in achieving its first objective, as 

the Directive is simply a ‘procedure for the establishment of a framework 

consisting of certain common principles and a limited number of general 

requirements which Member States are to implement through more detailed 

rules in accordance with their national systems and their cultural contexts’.69  

Ironically, whereas the Directive aims at preventing ‘patterns of corporate 

                                                                                                                            
2002); European Commission, ‘Commission proposes a transparent framework for 
takeover bids’ (Press Release IP/02/1402, Brussels 2 October 2002). 

64 J Francis, ‘The Takeover Directive’ in M Button (ed) Practitioner’s Guide to The City 

Takeover Code on Takeovers and Mergers (City & Financial Publishing, London 2004) 
249, 250. 

65 Recital number 1. 

66 Recital number 2. 

67 Recital number 3. 

68 Recital number 29. 

69 Recital number 26. 
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restructuring within the Community from being distorted by arbitrary 

differences in governance and management cultures’,70 it leaves fundamental 

principles to the discretion of Member States to make detailed rules in 

accordance with their varied national systems and cultures – a recipe for de-

harmonisation. 

As to the second objective (namely the protection of shareholders), the 

Directive is more likely to achieve it.  The Directive sets out minimum 

guidelines regarding the conduct of takeover bids for all listed companies 

throughout the Community, aimed at protecting investors.  This is achieved 

partly through provisions in the Directive for a mandatory bid to be made to 

the remaining minority shareholders following a successful takeover bid, and 

provisions for a basic level of disclosure of information in respect of takeover 

offers, thereby ensuring that there is transparency during takeover bids to 

enable investors to make informed choices. 

However, the disclosure under the Directive is confined to ‘takeover offers’, 

and unless such disclosure were to extend to other company law matters, 

takeover activities remain inadequately facilitated in Europe.  The problem 

according to Sealy is that: 

 

… some jurisdictions require much less disclosure from companies 
than others, and this lack of transparency may put a bidder, especially 
a foreign bidder, at a disadvantage in deciding whether to bid for a 
company and what price to offer.  Differing accounting standards and 
differing approaches to the requirements for the filing of accounts 
may add to the problem.71 

 

                                                
70 Recital number 3. 

71 LS Sealy ‘The Draft Thirteenth E.C. Directive on Take-overs’ in M Andenas and S Kenyon-
Slade (eds) EC Financial Market Regulation and Company Law (Sweet & Maxwell, 
London 1993) 135, 141-145. 
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1.3.2 Scope and definitions 

The scope of the Directive is given under Article 1, which applies only to 

takeover bids by companies listed on a trading market – in the UK this is the 

London Stock Exchange; these being public companies with securities wholly 

or partly traded on the market.  Article 2 gives definitions, and defines 

‘securities’ as ‘those securities carrying voting rights in all circumstances at 

general meetings’.  This means that securities with limited voting rights, such 

as preference shares, are excluded; which makes the scope of the Directive 

narrower than that under the Code. 

The definition of ‘takeover bid’ and ‘takeover offer’ is confusing in the 

Directive and in UK laws.  Article 2 defines ‘takeover bid’ as a public offer 

(other than by the offeree company itself) made to the holders of the securities 

of a company to acquire all or some of those securities, whether mandatory or 

voluntary, which follows or has as its objective the acquisition of control of the 

offeree company in accordance with national law.  It is unhelpful that section 

971 of the CA 2006 simply refers back to the Directive for the meaning of 

‘takeover bid’.  It is confusing for section 971 to state that ‘takeover bid’ and 

‘takeover offer’ have the same meaning under the Directive, and yet section 

974 defines ‘takeover offer’ as ‘an offer to acquire all the shares in a company 

or all shares of one or more classes’ without making it clear whether ‘takeover 

offer’ is the same as ‘takeover bid’ under the CA 2006.72 

1.3.3 General principles 

The general principles in Article 3 are at the core of the objectives of the 

Directive, as they require: 

(a) equal treatment of all shareholders, and protection of the remaining 

shareholders where one has acquired control; 

                                                
72 This is similar to the first statutory definition of ‘takeover offer’ previously contained in s 

428 CA 1985 – ‘an offer to acquire all the shares, or all the shares of any classes or classes, 
in a company’. 
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(b) offeree shareholders must have sufficient time and information to decide 

on the bid, and the offeree board must give sufficient information on the effect 

of the bid on employment and conditions of employment; 

(c) the offeree board must act in the interest of the company as a whole and 

must not deny the shareholders the opportunity to decide on the bid; 

(d) a false market must not created in the shares of the offeree; 

(e) an offeror must announce the bid only if he can fulfil a cash 

consideration in full and meet other considerations; and 

(f) an offeror must not hinder the business of the offeree for an 

unreasonable length of time. 

In implementing the Directive, these general principles are imported 

verbatim into the Code from Article 3 of the Directive.73  This is not to say that 

these form new concepts, but in order to comply with the Directive, it was 

convenient and easy to import into rather than to rewrite the existing Code.  

While Article 3 requires Member States to ensure minimum standards are in 

place, Member States may provide for more stringent conditions than in the 

Directive.  It is possibly the latter provision that may sabotage the achievement 

of the first objective (equivalent safeguards), while the second objective 

(shareholder protection) is achieved in each Member State implementing the 

Directive.  These are not novel in the UK; they existed under self-regulation, 

now restated in the Code. 

1.3.4 Jurisdictional rules 

Article 4 deals with matters concerning the supervisory authority and the 

applicable law.  It requires Member States to designate a regulator.  This could 

be a private body recognised by national law, and ought to be seen to be 

independent and impartial of all the parties to the bid.  In the UK, the 

government settled for the Panel to continue supervising takeovers.  Although 

placing the Panel on a statutory basis as the UK’s supervisory body can be 

                                                
73 See Code, Introduction, para 2(a) – these principles are the same as in the Directive. 
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viewed as a compliment to the City, the truth is that in electing to designate the 

Panel, the UK government simply took the obvious, simplest, cheapest, and 

most convenient course.74 

Article 4(2) deals with jurisdictional issues.  Where a target company trades 

in a Member State, other than where it has its registered office, the competent 

regulator is that of the Member State where the offeree is registered if trading 

on the market in that Member State.  If the offeree is not trading in that 

Member State where it is registered, then the competent supervisor is that of 

the Member State where the securities of the offeree are traded.  Article 4(2) is 

detailed, but whether this split jurisdiction will work to achieve either of the 

Directive’s objectives may well depend on the cooperation of other 

supervisors. 

Article 4(5) of the Directive gives Member States the power to designate to 

judicial or other authorities responsibility for dealing with disputes and for 

deciding on irregularities committed in the course of bids.  With particular 

favouritism to the UK, the Directive does not affect the power which courts 

may have in Member States to decline to hear legal proceedings and to decide 

whether or not such proceedings affect the outcome of a bid, and the Directive 

does not affect the power of the Member States to determine the legal position 

concerning the liability of supervisory authorities or concerning litigation 

between the parties to a bid. 

Article 4 of the Directive is largely implemented by the rules, which the 

Panel makes, contained in the Code, as empowered to make such rules under 

section 943 of the CA 2006.  Further, sections 948 to 950 of the CA 2006 

implement part of Article 4 of the Directive.  In laying down conditions under 

which information received by the Panel can be released to third parties, 

section 948 implements the requirement under Article 4(3) of the Directive that 

Member States shall ensure that information provided to those employed or 

formerly employed by takeover supervisory authorities shall not be further 

                                                
74 A Steinfeld, Blackstone’s Guide to The Companies Act 2006 (OUP, Oxford 2007) 127, para. 

17.14. 



 28 

divulged ‘to any person or authority except under provisions laid down by 

law’.  It is unclear whether the discretion bestowed upon the Panel under 

section 950 is sufficient to implement the requirement under Article 4(4) of the 

Directive for the supervisory authorities and financial services regulators to 

provide reasonable assistance to other such authorities within the EEA – this 

remains to be seen.  Section 950 seems to suggest that it is up to the Panel to 

elect the form and manner of co-operation, as the Panel considers 

‘appropriate’.  This is not a novel approach in the UK, as the discretion given 

to the Panel in the duty of co-operation is similar to that given to the FSA 

under section 354 of the FSMA 2000.  The above provisions are largely 

designed to maintain the Panel’s status quo. 

1.3.5 Protection of shareholders and the mandatory bid rule 

In seeking to achieve its objective of protecting shareholders, especially the 

minority, the Directive provides for a mandatory bid.  The provisions for a 

mandatory bid to protect minority shareholders are contained in Article 5 of 

the Directive.  This requires that a mandatory bid be made where an offeror, as 

the result of an acquisition of shares by that person or persons acting in concert 

with him, holds securities which directly or indirectly gives him a specified 

percentage of voting rights in that company giving him control of that 

company. 

However, as a shortfall, the Directive does not define the acquisition 

percentage that constitutes control of the target company.  By virtue of Article 

5(3), the determination of such percentage of voting rights and method of 

calculation is left to the Member State where the company has its registered 

office.  The problem with the undefined and unlevelled threshold is that, if 

domestic rules provide for a lower threshold than its counterpart abroad, that of 

itself would create a situation whereby domestic companies are more 

vulnerable to foreign takeovers.  The failure to prescribe a uniform threshold of 

shareholding triggering the mandatory bid will also, as Edwards says, ‘limit its 



 29 

harmonising effect’.75  On the other hand, it could be an opportunity to launch 

cross-border bids, if the foreign threshold is lower. 

Whatever the threshold provided under national rules, the Directive 

provides standard protection for minority shareholders.  In particular, Article 

5(1) requires that mandatory bids be made to all shareholders at an ‘equitable 

price’.  By virtue of Article 5(4), ‘equitable price’ is defined to be ‘the highest 

price paid for the same securities by the offeror, or by persons acting in concert 

with him/her, over a period, to be determined by Member States, of not less 

than six months and not more than twelve months before the bid’.  Further, if 

the offeror or any concert party purchases securities at above the offer price, 

the Article require that the offeror must increase his offer so that it is not less 

than that price.  Moreover, any decision to adjust the equitable price must be 

substantiated and made public, so that the shareholders not only receive a fair 

price but also a justified price.  Rule 9 of the Code is only vindicated in this 

regard, which implements Article 5 of the Directive. 

1.3.6 Information on bids and timetable 

Article 6 (1) requires that the decision to make a bid be made public without 

delay, and that company boards inform employees or their representatives of 

the bids.  By virtue of Article 6(2) and (3), the offeror is required to draw up 

and make public an offer document with information enabling shareholders to 

reach a decision on the bid, and once the document is approved, if subject to 

approval before being made public, it should be communicated to shareholders 

and to employees.  The document drawn by the offeror company must contain 

sufficient information to enable the shareholders to make an informed decision 

on the bid. 

Article 6 is largely implemented by the rules contained in the Code, as 

made pursuant to the power given to the Panel to make such rules under 

section 943 of the CA 2006.  In addition to the Code, section 947 of the CA 

2006 specifically requires parties to takeover bids to provide the Panel with 

                                                
75 Vanessa Edwards, ‘The Directive on Takeover Bids – Not Worth the Paper It’s Written On?’ 
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information requested in order for the Panel to carry out its functions.  Further, 

in implementing Article 6(3), section 953 of the CA 2006 creates new offences 

that can be committed by either the offeror or the offeree if any of these does 

not comply with rules contained in the Code.  Persons guilty of this new 

offence of requiring information are liable to a fine under section 953. 

To prevent hindering the affairs of the offeree, the Code stipulates a tight 

timetable.  The timetable helps to keep disruption of a target company’s 

business to a minimum. Unless the Panel agrees, especially in case of 

intervention by the Competition Commission,76 no offer is allowed within the 

next 12 months after an offer elapses.77  If a new offer timetable is allowed 

under rule 12.1, there is the potential for disruption of business in the target 

company.  It is incumbent upon directors to remain competent to foster value 

in the company for the benefit of the company and in turn for the benefit of 

shareholders, amid all these possible disruptions.  It may seem burdensome to  

directors, but it is a competitive market and only competent directors survive. 

1.3.7 Rule against defensive measures 

In respect of restructuring companies through takeovers, it is important that 

takeover bids are not frustrated.  To this extent, Article 9 prohibits the offeree 

board from adopting, without shareholder approval, defensive measures that 

would frustrate the bid.  Where a company has a two-tier board structure,78 

‘board’ means both management and supervisory board.  The prohibition on 

defensive measures by the board of a target company requires that no action be 

taken by the board, other than an action seeking alternative bids, which may 

result in the frustration of a takeover bid.  Authorisation by shareholders is 

mandatory from the time the offeree board receives information concerning a 

                                                                                                                            
(2004) ECFLR 416, 439. 

76 Rule 31.6 of the Code, 8th edition 2005. 

77 Rule 35.1 of the Code, 8th edition 2005. 

78 A two-tier board structure (supervisory board and management board) is prevalent in 
Germany – see generally, H Fleischer, ‘The Responsibility of the Management and Its 
Enforcement’ in G Ferrarini and Others (eds) Reforming Company and Takeover Law in 

Europe (OUP, Oxford 2004) 373. 
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bid until the result of the bid is made public or lapses.  This prohibition on 

defensive measures has always been and remains the centrepiece of the Code, 

and the UK system would find it usual to apply it. 

In the UK, contrary to the European perspective of directors being the 

agents of the shareholders,79 they are generally the agents of the company.  

Traditionally, directors act in the interest of the company as a legal entity and 

not per se in the interests of shareholders.  Management interests are often not 

aligned to the interests of shareholders.  To remedy this misalignment, the 

Code obliges directors to seek shareholders’ approval before taking any action 

that may frustrate a takeover bid.80  Examples set out in the Code include: 

issuing new shares, and granting options over unissued shares; creating 

securities carrying rights to convert into target shares; and entering into 

contracts other than in the ordinary course of business.  The effect of some of 

these examples prohibited by the rule is to make bidding for shares less 

attractive to investors, often serving the interests of directors at the expense of 

the interests of shareholders.  It is for this lack of aligned interests that Article 

9 of the Directive, as implemented by rule 21 of the Code, protects the interests 

of shareholders.  Arguably, this has the effect of allowing companies, through 

shareholders, to defend themselves against coercive takeover bids, which  

would not be in the interest of shareholders. 

However, Article 9 is compromised by Article 12 and rendered optional, so 

that Member States may choose not to apply Article 9.    This compromise is 

not favourable to cross-border takeovers.  As a result of this compromise, 

Simpson is of the opinion that ‘regulatory arbitrage and national protectionism 

could continue to be a characteristic of cross-border takeovers in Europe in the 

post-takeover Directive environment’.81  Since its introduction, the Code has 

always contained a provision requiring the offeree board to seek approval of 

                                                
79 Report of The High Level Group of Company Law Experts on Issues Related to Takeover 

Bids (the “Winter Report”), Brussels, 10 January 2002, 19. 

80 Rule 21 of the Code, 8th edition 2005. 

81 Scott V Simpson, ‘EU Directive fails to harmonise takeovers’ (2005) A Special IFLR 
Supplement 15 <http://www.iflr.com> accessed 03 July 2007. 
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the shareholders before taking any action that may frustrate a bid.  Although 

the UK has opted in to apply Article 9, it is unhelpful on cross-border 

takeovers if other Member States have not opted to apply it. 

1.3.8 Disclosure of information on companies 

Article 10 requires companies involved, both offeror and offeree, to 

disclose by publishing detailed information on: the structure of their share 

capital; any restrictions on the transfer of securities; significant direct and 

indirect shareholdings; any securities with special control rights; system of 

control of any employee share schemes; any restriction on voting rights; any 

agreements between shareholders, the rules governing the appointment and 

replacement of board members and the amendment of the Articles of 

Association; any powers of board members to issue or buy back shares, any 

significant agreements to which the company is a party; and any agreements 

between the company and its board members or employees.  All this 

information must be made public once the offer bid process is triggered, and 

must also be published in the company’s annual report. 

In the UK, this public scrutiny of public companies is the norm.  Section 

992 of the CA 2006 implements Article 10 of the Directive.  This is 

implemented by amending Part 7 of the CA 1985, requiring that the required 

information under Article 10 of the Directive must be set out in the directors’ 

report and in the summary of financial statement accompanying such report.  

Further, failure to comply with this requirement attracts existing criminal 

sanctions under section 415(5) of the Act.  It should be noted that these 

requirements go beyond the implementation of the Directive, and are meant to 

increase transparency in all companies’ dealings whether or not such 

companies are involved in a takeover bid. 

1.3.9 Removal of takeover barriers 

The wider objective of the Directive, facilitating the restructuring of 

companies, is further achieved through the removal of barriers – including 

barriers contained in the company’s constitution.  Takeovers are essentially 

about acquiring control.  This requires total or substantial control.  As such, it 
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is vital that, if a person has acquired a certain level of control, he should be 

enabled to break through barriers contained in the target company’s 

constitution; this requires a so-called ‘breakthrough rule’. 

Article 11 deals with break-through: removing or rendering restrictions on 

voting or transfer of shares entrenched in the articles or any contractual 

arrangements inapplicable to the offeror during the period of acceptance of the 

offer, if the restrictions in the Articles of Association were adopted after the 

Directive.  Where the restrictions in the Articles of Association were adopted 

before the Directive, such restrictions do not apply where the offeror holds 75 

per cent or more of the capital with voting rights.  Further, if the offeree board 

wish to take defensive measures against the bid, Article 11(3) provides that 

multiple-vote securities shall carry only one vote each at the general meeting 

of shareholders which decides on any defensive measures under Article 9. 

By way of protecting shareholders affected by the break-through rule, those 

whose rights under the Articles of Association are made inapplicable must be 

compensated in accordance with rules set by Member States.  Because the 

compensation provision could be onerous to impose on companies, many 

Member States, including the UK, have opted out of Article 11. 

1.3.10 Optional use of defensive measures and takeover barriers 

It is important to note that Articles 9 and 11 are the cornerstone provisions of 

the Directive as far as the wider objective of the Directive is concerned.  These 

Articles ensure that takeover bids are not frustrated, and that barriers contained 

in the company’s Articles of Association, or in any other agreements, do not 

defeat the process of acquiring control of the target company.  The problem is 

Article 12 makes Articles 9 and 11 optional.  Professor Clarke rightly observes 

that the ensuing optionalisation of Article 9, one of the core elements of the 

Directive, must raise serious doubts about its ability to achieve its objective of 

co-ordinating the national measures designed to protect offeree shareholders.82  

She rightly questions how this optionalisation might be reconciled with the 
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acknowledged necessity to prevent patterns of corporate restructuring within 

the European Union from being distorted by arbitrary differences in 

governance and management cultures. 

Article 12 gives Member States the option not to apply Article 9(2) and (3) 

and/or Article 11; and to allow companies registered in their territory to apply 

or not to apply Article 9(2) and (3) and/or Article 11.  In giving parties to a 

takeover bid the benefit of Article 12 of the Directive, while Article 11 will not 

generally apply in the UK, sections 966 to 972 of the CA 2006 outline 

provisions for companies with voting shares traded on a regulated market to 

opt in to Article 11 of the Directive, should they choose to do so.  As discussed 

below, it unlikely that any UK company will seek to opt in to Article 11. 

1.3.11 Squeeze-out and sell-out rights 

To further strengthen the rights of the offeror who acquires control, Article 15 

makes further provisions.  It provides for a procedure for the right of squeeze 

out, based on recommendations contained in the Winter Report.  Following a 

bid made to all shareholders, Member States must ensure that an offeror is able 

to require that the holders of the remaining securities sell him those securities 

at a fair price.  Article 15(5) provides that the fair price shall take the same 

form as the consideration offered in the bid or shall be in cash. 

Similar to the rights further accorded to the offeror, shareholders are given 

similar rights under Article 16.  These are referred to herein as sell-out rights.  

Article 16 contains provisions regarding the right of sell-out, which are also 

derived from the recommendations contained in the Winter Report.  Article 16 

requires Member States to ensure that, following a bid made to all 

shareholders, a holder of the remaining securities is able to require the offeror 

to buy his/her securities at a fair price in the same circumstances as provided 

for by Article 15(2). 

                                                                                                                            
82 B Clarke, ‘Articles 9 and 11 of the Takeover Directive (2004/25) and the market for 

corporate control’ (2006) JBL 355, 374. 
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Squeeze-out and sell-out concepts are not novel to the UK takeover 

regulations.  These have always been concepts provided for under UK 

company law, under Part 13A (Takeover Offers) of the CA 1985.  Sections 974 

to 991 of the CA 2006 have now restated Part 13A of the 1985 in order to 

ensure clear implementation of the requirements under Articles 15 and 16 of 

the Takeovers Directive.  However, the restatement of Part 13A is mainly 

designed to give effect to recommendations that were already in place in the 

UK from the Company Law Review.83  For example, some of the changes in 

the restatement of Part 13A include the dual test of calculating the squeeze-out 

threshold.  The first limb of the test is that the bidder must have acquired both 

90 per cent of the shares to which the offer relates, and 90 per cent of the 

voting rights carried by those shares.  The second limb is that, where the offer 

relates to shares of different classes, then, in order to acquire the remaining 

shares in a class, the bidder must have acquired 90 per cent of the shares of that 

class to which the offer relates, and 90 per cent of the voting rights carried by 

those shares.  The second limb was not part of the test under Part 13A, and is 

added pursuant to the recommendations of the Company Law Review. 

1.3.12 Administration and revision 

Article 21 required implementation of the Directive in Member States by 20 

May 2006.  In the UK, the Directive was implemented by a statutory 

instrument,84 the Takeovers Directive (Interim Implementation) Regulations 

2006, which came in force on 20th May 2006, and which were subsequently 

replaced by the CA 2006, for which the relevant takeover provisions came into 

force on 6 April 2007.  Article 20 empowers the Commission to revise the 

Directive after five years from 20 May 2006 when the Directive is 

implemented in Member States.  It is submitted that it would be desirable for 

the Commission in the revision phase to also examine the effect of Article 12 

of the Directive the on free movement of capital under Article 56 EC Treaty. 

 

                                                
83 Modern Company Law for a Competitive Economy – Final Report, July 2001, 282-300. 
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1.4 Self-regulation and the takeover Panel 

The regulation of takeovers in the UK can be traced from the 1960s, and its 

history is well documented.85  Since 1968, takeovers have been regulated by 

the Panel, a regulatory body set up in response to mounting concern about 

unfair practices in the conduct of takeover offers.86  These unfair practices 

were mainly characterised by defensive measures adopted by offeree boards 

and aimed at frustrating takeover bids.  The real losers in these practices were 

the shareholders, as often shareholders were not consulted or given the 

opportunity to decide on the bids.  The traditional approach in company law 

made it difficult for aggrieved shareholders to challenge company directors 

who frustrated the bids, as the board was not answerable to shareholders 

individually but to the company.  As long as, or at least purportedly, the 

offeree board acted in the interest of the company as a whole, they were 

entitled to resist any attempts of takeover. 

By 1959, a solution to these unfair practices was found through the 

requirements of the Notes on Amalgamation of British Businesses, a measure 

introduced by the Governor of the Bank of England.  The rules in these Notes, 

established in 1959, were revised in 1963 to cater for equal treatment in 

requiring the offeror to make equivalent offers to other classes of shareholders 

whose shares had not been purchased after a certain controlling stake had been 

obtained.  When these measures under the Notes were still inadequate to 

protect shareholders, the Panel was set up in March 1968, and a Code on 

takeovers thereafter drawn up in 1985.  From its creation until 20 May 2006 

when it was put on a statutory footing, the Panel has had ‘neither statutory, 

                                                                                                                            
84 Statutory Instrument 2006 number 1183. 

85 See R Falkner, ‘Judicial review of the takeover Panel and self-regulatory organisations’ 
(1987) 2 JIBL 103, 104-105. 

86 The history of takeover regulation in the UK is briefly documented in various publications 
of the Panel on their website <http://www.thetakeoverpanel.org.uk> accessed 20 April 
2006). 
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prerogative nor common law powers, nor is it in contractual relationship with 

the commercial community who are expected to obey the code’.87 

The Panel is concerned with most transactions that involve a change in the 

control of companies whose shares are held by the public, which transactions 

are in turn subject to the Code.  The Panel’s function is to ensure the fair 

conduct of a takeover bid from the point of view of the shareholders.  The 

principal objective of the Code is to give shareholders a fair opportunity of 

considering an offer on its merits.  The structure of the Panel and the Code is 

designed to allow the necessary degree of flexibility of application and 

interpretation of takeover rules.  Flexibility of approach to regulation of 

takeovers, and speed and certainty of decision-making of the Panel are said to 

have ‘been the hallmark of the Panel’s takeover regulation’,88 which the Panel 

has been keen to retain in the transition to statutory regulation as envisaged by 

the implementation of the Directive as of 20 May 2006. 

One of the main drawbacks of self-regulation has been the lack of legal 

force on the part of the Code.  The only legal force associated with the Code 

has been the endorsing and sanctioning powers of the FSA under section 143 

FSMA 2000, submitted here as not giving full legal effect to the Code.89  From 

a general point of view, all so-called advantages of self-regulation were but 

desperate measures developed to ensure compliance of participants to keep up 

with the objectives of takeovers, given that the regulator and the rules were not 

backed by law and legal sanctions.  These desperate measures have now been 

rendered obsolete under statutory regulation where the regulator and the rules 

are fully backed up by the force of law.  Nevertheless the CA 2006 has been 

designed in a way that retains the current system with the Panel having 

                                                
87 H W R W [Initials of unknown author], ‘New vistas of judicial review’ (1987) 103 LQR 

323, 323. 

88 The Takeover Panel, The European Directive on Takeover Bids, Explanatory Paper (The 
Panel on Takeovers and Mergers, London 20 January 2005). 

89 Under the Regulations, regulation 18, section 143 FSMA 2000 is no longer applicable.  
Subsequently, s 964 CA 2006 has repealed s 143 FSMA 2000; the rationale of this repeal 
seem to be that given that the Code now have legal force as a consequence of the CA 2006, 
it is considered that there is no longer a need to maintain s 143 FSMA 2000. 
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responsibility for takeover regulation.  However, implementing the Directive 

has placed takeover regulation and the Panel on a statutory footing for the first 

time. 

The change from self-regulation to statutory regulation is hardly noticeable, 

given that the CA 2006 has replicated, to the greatest extent possible, the 

Panel’s current jurisdiction, practices and procedures within a statutory 

framework, including giving the Panel the power to make statutory rules.  

Further, particular care has been taken to ensure that new legal rights or 

opportunities for tactical litigation are not inadvertently created as a 

consequence of the process of putting takeover regulation on statutory footing.  

The CA 2006 provides for the Panel to act as the competent authority to 

supervise bids with statutory power to make and amend rules in relation to 

takeover regulation – effectively on the basis of the existing Code and the 

current mechanisms for amending the Code.  A number of specific statutory 

powers designed to ensure that parties to a bid comply with the rulings of the 

Panel and to facilitate the Panel in the exercise of its supervisory functions 

have been included in the CA 2006.  Given that no noticeable change has been 

created since the Panel and the Code was put on statutory footing, a further 

discussion of self-regulation in comparison with statutory regulation would be 

misplaced. 

 

1.5 Statutory regulation, the Takeover Panel and the 

Government 

The Department of Trade and Industry (DTI) issued a consultative document in 

January 2005 seeking comments on its proposals for the implementation of the 

Directive.90  The Government largely proposed to retain the current system 

with the Panel having responsibility for takeover regulation.  However, 

implementing the Directive involves placing takeover regulation and the Panel 

                                                
90 DTI, Company Law Implementation of the European Directive on Takeover Bids: A 

Consultative Document (DTI, London 20 January 2005). 
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within a statutory framework for the first time.  The intention, therefore, has 

been to replicate to the greatest extent possible the Panel’s current jurisdiction, 

practices and procedures within a statutory framework, including giving the 

Panel the power to make statutory rules.  The document notes that particular 

care will have to be taken to ensure that new legal rights or opportunities for 

tactical litigation are not inadvertently created as a consequence of this 

process.  As to the impact of the Directive on the regulation of takeovers in the 

UK, the Government accepted throughout the negotiations that the minimum 

standards approach adopted by the Directive would not enhance the 

effectiveness of the domestic takeover regime overseen by the Panel since 

1968, essentially on a non-statutory basis.91 

At the same time the Panel also issued a statement welcoming the 

Government’s proposals for implementing the Directive.92  In that statement 

the Panel also published an initial explanatory paper setting out in broad terms 

how it intended to proceed under the proposals set out by the Government.  

The statement clearly showed the Panel being confident that the way in which 

it operates would be largely unaffected by the required changes under the 

Directive. 

Following the consultation period, which ended in April 2005, the 

Government proceeded in October 2005 to table a legislative Bill to 

Parliament.  From the Company Law Reform Bill 2005, through the 

Regulations, to the CA 2006 (hereinafter also referred to as the ‘Act’), the 

Panel has been designated as the competent supervisory authority for takeovers 

in the UK.93  This is in keeping with the requirements of Article 4.1 of the 

Directive, which requires Member States to designate a supervisory authority 

for takeovers.  Under the Act the Panel has virtually all its former glory in the 

form of the powers conferred on it by or under the Act.  The Panel may do 

                                                
91 DTI, Consultative Document (London 20 January 2005) 3. 

92 The Takeover Panel, The European Directive on Takeover Bids, Explanatory Paper (The 
Panel on Takeovers and Mergers, London 20 January 2005). 

93 From clause 642(1) of the Company Law Reform Bill 2005; through para 4(2) of the 
Regulations 2006, to s 924(1) CA 2006. 
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anything that it considers necessary or expedient for the purposes of, or in 

connection with, its functions.94  In carrying out its functions, the Panel may 

delegate or make arrangements for any of its functions to be discharged by a 

committee or sub-committee of the Panel, or an officer or member of staff of 

the Panel, or a person acting as such.95 

The Panel remains the rule-making body in takeovers with the mandate of 

the Act to make rules giving effect to Articles 3.1, 4.2, 5, 6.1 to 6.3, 7 to 9 and 

13 of the Directive.96  The Panel has an easy task in making rules to comply 

with these Articles, for the Code already provides more than adequate rules in 

these matters.  The approach taken by the Act is to adopt the Code in its 

amended form, the eighth edition, which contains more than adequate 

provisions to cover relevant Articles of the Directive.97  For example, the Code 

already provides rules relating to giving information on the bid;98 Article 9 is 

reflected in Rule 21 of the Code; and Article 13 is covered in Rules 30-36 of 

the Code. 

The Panel then is armed with all the powers to make its own rules.  The CA 

2006 not only give the Panel power to make rules but also power to make other 

provisions or to incorporate the Code as it had effect immediately before the 

passing of the CA 2006.99  The rules so made by the Panel must be made by an 

instrument in writing,100 and immediately after an instrument containing rules 

is made, the text must be made available to the public, with or without 

                                                
94 CA 2006, s 942(2); formerly para 4(3) of the Regulations. 

95 CA 2006, s 942(3); formerly para 4(4) of the Regulations. 

96 CA 2006, s 943; formerly para 3 of the Regulations provided that the ‘rules’ contained in the 
Code prevailing as of 20 May 2006, ‘has effect’.  However, there was no equivalent power 
in the Regulations for the Panel to make rules, as the Regulations were issued under 
delegated powers contained in s 2(2) European Communities Act 1972, which did not 
confer power on the Secretary of State to re-delegate further to the Panel the power to make 
further rules but to apply the Code in its amended form prevailing on 20 May 2006. 

97 CA 2006, s 943(3) provides that the rules that the Panel makes may include provisions 
within or similar to provisions contained in the ‘City Code on Takeovers and Mergers as 
it had effect immediately before the passing of this Act.’ 

98 Includes provisions under Rules 3, 19, 20 and 23 of the Code. 

99 CA 2006, s 943(3). 
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payment, in whatever way the Panel thinks appropriate.101  Further, the CA 

2006 provides that the Panel may give rulings on the interpretation, application 

or effect of the rules.102  To the extent and in the circumstances specified in the 

rules made by the Panel, a ruling of the Panel has binding effect, subject to any 

review or appeal.103  The rules the Panel make may contain provision 

conferring power on the Panel to give any direction that appears to the Panel to 

be necessary in order to restrain a person from acting (or continuing to act) in 

breach of the rules; to restrain a person from doing (or continuing to do) a 

particular thing, pending determination of whether that or any other conduct of 

his is or would be a breach of the rules; otherwise to secure compliance with 

the rules.104 

The CA 2006 maintains the status quo of the Panel and the Code – the Panel 

remains the lawmaker, the interpreter of that law, and the court of its own law.  

The status quo does not affect the law, as access to the courts still remains 

albeit in a limited form as it was before the Directive came into force; the 

Directive itself gives this liberty.105  With the CA 2006 replicating the structure 

and practice of the Panel under the Code, the Panel will continue its business 

as it has always done under self-regulation system, albeit with legal force.  

Arguably, although the Directive has now put the Code on a statutory footing, 

the Code should still be regarded as ‘a self-regulatory instrument’, as Johnston 

states ‘implementation [has] merely had the effect of freezing some of the 

Code’s most important provisions’, which the Panel ‘would have been least 

                                                                                                                            
100 CA 2006, s 944(2). 

101 CA 2006, s 944(3); note that para 5(1) of the Regulations also required that the Code must 
be made public and accessible to the public with or without payment – although the 
Regulations had simply adopted the Code already published – this should have been 
worded differently but for the speed at which this was enacted and the wording extracted 
from the Company Bill in order to meet the deadline of 20 May 2006 to implement the 
Directive. 

102 CA 2006, s 945(1). 

103 CA 2006, s 945(2). 

104 CA 2006, s 946. 
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 42 

likely to alter’.106  To that extent, the Directive will have very little impact as to 

how takeovers are regulated in the UK. 

 

1.6 The Code, the Regulations and the Directive 

Until the Regulations came into force, awaiting provisions of the Act to 

come into force, takeovers have not been regulated by any specific law but 

rather by the rules contained in the Code administered without force of law.  

The Code, in its eighth edition that came in force on 20 May 2006, was given 

force of law under the Regulations, and the scope of its application goes 

beyond that of the Directive as provided in Article 1 of the Directive.  The 

Directive only applies to offers for companies whose shares are traded on a 

regulated market.  The Code applies to both companies whose shares are 

traded on a regulated market (primarily fully listed companies) and companies 

whose shares are not traded on a regulated market (primarily AIM companies 

and other unquoted companies). 

The Code contains certain definitions analogous to those in Article 2 of the 

Directive.  Of particular interest is the definition of ‘persons acting in concert’.  

The Code definition is more detailed and wider than that of the Directive.  This 

more detailed and wider definition is designed to overcome the majority of 

problem that arises in parties avoiding the scourge of Rule 9 (mandatory bid 

rule).  It is incumbent on advisers to take extra care that a concert party is not 

created unintentionally, otherwise it may trigger a Rule 9 requirement and 

failing to comply could result in compensation being ordered. 

The Code, as given the force of law under the CA 2006, in effect forms the 

UK’s implementing law for the purpose of transposing the Directive.  The 

Panel, as designated by the CA 2006, is a private or independent body 

recognised by national law and is the designated authority competent to 

supervise bids for the purposes of the rules contained in the Code and 

                                                
106 A Johnston, ‘Takeover regulation: historical and theoretical perspectives on the City Code’ 

(2007) 66 CLJ 422, 447-448. 
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introduced pursuant to Article 4(1) of the Directive.  The Panel is vested with 

all the powers necessary for the purpose of carrying out its duties as required 

by Article 4(5) of the Directive.  The CA 2006 allows the Panel to order 

compensation where there has been a breach of certain specific rules of the 

Code, being any of Rules 6, 9, 11, 14, 15, 16 or 35.3.107 

The majority of the rules in the Code are designed to protect all 

shareholders.  Rule 9 of the Code is specifically designed to protect minority 

shareholders by way of a mandatory bid requirement, as contained in Article 5 

of the Directive.  Under the Code, two main circumstances will trigger a 

mandatory bid requirement; these are where: (a) any person acquires, whether 

by a series of transactions over a period of time or not, an interest in shares 

which (taken together with shares in which persons acting in concert with him 

are interested) carry 30 per cent or more of the voting rights of a company; or 

(b) any person, together with persons acting in concert with him, is interested 

in shares which in the aggregate carry not less than 30 per cent of the voting 

rights of a company but does not hold shares carrying more than 50 per cent of 

such voting rights and such person, or any person acting in concert with him, 

acquires an interest in any other shares which increases the percentage of 

shares carrying voting rights in which he is interested. 

The Directive does not define what constitutes ‘control’ for the purpose of a 

mandatory bid requirement.  The Code provides a 30 per cent threshold, which 

can be held by a single shareholder, a group of shareholders, offerors, or 

persons acting in concert.  Article 5(3) provides that ‘the percentage of voting 

rights which confers control and the method of its calculation shall be 

determined by the rules of the Member State in which the company has its 

registered office.’  If the threshold in a Member State where the bidder has its 

registered office is say, 33 per cent such bidder will not be subject to rule 9 of 

the Code notwithstanding reaching a 30 per cent threshold.  This remains a 

problem in cross-border takeovers. 

                                                
107 CA 2006, s 954; Section 10 of the Code, Eighth Edition of 20 May 2006. 
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The Code contains provisions designed to implement Articles 6-8 of the 

Directive, announcing offers, making public the offers, drawing documentation 

concerning the offer, having plenty of time for acceptance, and making 

relevant disclosures – all designed to enable the holders of the offeree 

company’s securities to reach a properly informed decision on the bid.  Rules 

20, 23, 24 and 25 of the Code are examples of rules requiring information to be 

made public to both shareholders and employees, and further requirements as 

to the detailed contents of documentation is contained in Appendix 6 of the 

Code.  To ensure compliance with the Directive, the provisions in the CA 2006 

which introduce criminal liability for non-compliant offer documents or 

defence documents, reinforce the Code.  The potential penalties under the CA 

2006 for breach of these statutory requirements include fines and/or 

imprisonment.108  The effect of the Act is to require extra care on the part of 

advisers of the parties to a bid. 

One of the main obligation imposed on the offeree company by the Code is 

the obligation to consult shareholders before acting in a manner that would 

frustrate a bid contrary to Article 9 of the Directive.  Rule 21 of the Code deals 

with this, which in essence is an acknowledgement that the interests of the 

board of the offeree and its shareholders may not be aligned.  In keeping with 

the principle of fair treatment for shareholders, a further obligation is imposed 

on the board of the offeree not to take any action that could frustrate the offer. 

As the UK has not opted in to Article 11 of the Directive, there is no direct 

rule in the Code dealing with the so-called break-through rules.  The essence of 

a break-through is to provide for the unenforceability of restrictions on 

transfers of securities and other corporate devices that serve as pre-bid 

defensive structures, such as preferential shares or voting structures.  Although 

the UK has opted out of this provision in accordance with Article 12 of the 

Directive, nevertheless in implementing the Directive the CA 2006 includes a 

right for any company to opt into the break-through provisions of Article 11 

pursuant to Article 12 of the Directive.  Whether the UK will lose out for 
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opting out of Article 11, or whether companies will gain anything for opting 

in, is questionable.  In the UK, the dictates of the market for securities on a 

regulated market have reduced the number of companies with preferential 

share and voting structures that would be subject to a break-through rule, as 

such, and so whether or not a company should opt in to Article 11 of the 

Directive is unlikely to be relevant in most cases. 

 

1.7 Conclusion 

The regulatory framework for takeovers in the UK has now been redefined, 

from so-called self-regulation to statutory regulation.  Until 20 May 2006, 

takeover regulation in the UK had since 1968 been regulated by the Panel and 

had been subject to the rules contained in the Code.  With the implementation 

of the Directive, the operation of the Panel and the Code has been put on 

statutory footing for the first time.  Statutory provisions in Part 28 of the CA 

2006 which implements the Directive, though reflecting the wording of the 

Directive, are but a reincarnation of the Code.  As stated by Johnston, ‘in terms 

of content, nothing has changed since the Directive was implemented, although 

some of the Code’s provisions now have Parliamentary approval’.109  The 

Panel remain the competent supervisor of takeover bids for the purpose of 

implementing the Directive, and the Code, as amended prior to 20 May 2006, 

provides the framework under which the Panel supervises takeover activities, 

both of which have been given the force of law through the Act to come within 

the Directive.110 

The Directive implemented in the UK and other EC Member States is a 

product of an historical political process that can be traced back to 1974, when 

the Commission first commissioned Professor Robert Pennington to assess the 

merits and demerits of a European wide regulatory framework of takeover 

                                                
109 A Johnson, ‘Takeover regulation: historical and theoretical perspectives on the City Code’ 

(2007) 66 CLJ 422, 448. 

110 The CA 2006 confers to the Panel the powers to regulate takeover activities, and powers to 
make rules, which such rules may provide for matters that are or similar to the City Code. 
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activities.  The UK joined the process, as it was hoped that an EC regulatory 

framework would enhance the UK’s business interests in cross-border 

takeovers.  The Directive passed through several stages of drafts, with much 

political disagreement over certain suggested provisions, until it was adopted 

on 21 April 2004.  The UK has since responded by passing legislation that 

implements the Directive.  This was first contained in the interim provisions in 

the Regulations, and was subsequently replaced by the CA 2006. 

The main benefit for the UK under the Directive has always been the 

facilitation of takeovers across borders.  The Directive is meant to facilitate 

restructuring of companies throughout the European Union.  This is achieved 

through the provisions that seek to protect shareholders and those that seek to 

remove barriers that would frustrate free movement of capital and company 

restructuring by way of takeover activities.  The UK regulatory system prior to 

the Directive had provided protection to shareholders, at a level that surpassed 

the Directive’s minimum standard requirements.  When it came to the removal 

of barriers that would hinder cross-border takeovers, the Directive was much 

needed.  However, much as the Directive is now in place as from April 2004 

when it was adopted, its merits as an appropriate regulatory framework in the 

UK is still a matter of much academic debate, given the questionable aspect of 

its impact in terms of barriers that hinder cross-border takeovers.   

The main obstacle not solved by the Directive is the retention of the varied 

legal and cultural approaches across Europe.  To remove barriers to free 

movement of capital and establishment in the takeovers field, the Directive 

prohibits the use of defensive measures that may frustrate the bid,111 but at the 

same time gives Member States the leeway of opting out of the very 

prohibition.112  The effect of this option is twofold.  First, where Article 9 is 

disapplied, it creates the barriers the Directive aims at removing, the result of 

which is variable implementation of the Directive throughout Europe.  

Secondly, the non-application of Article 9 would mean that hostile takeovers 

                                                
111 Article 9 of the Directive. 

112 Article 12(1) of the Directive. 
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are not facilitated.  Takeover barriers and lack of measures facilitating hostile 

takeovers are foreign to the customs of UK takeovers and may not be in the 

UK’s business interests.  In that respect, and to that extent, the Directive will 

‘add very little of benefit to the UK system’.113 

 

                                                
113 R Murley, The Takeover Panel Report on the year ended 31 March 2004, 13. 
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Chapter 2: Tactical Litigation and Defences in Takeovers 

 

2.1 Introduction 

The implementation of the Takeover Directive in the UK has resulted in 

ending the so-called self-regulation of takeovers.  This change of regulatory 

framework was always feared for having the potential to create a culture of 

tactical litigation that would be detrimental to takeovers.  In this chapter, these 

fears are assessed against the measures in the Directive and in UK laws 

designed to limit tactical litigation. 

This chapter is concerned with the regulation of takeovers in the UK under 

the Directive, as implemented by the CA 2006.  In particular, the chapter 

examines the question of whether implementation of the Directive creates the 

potential for tactical litigation in takeover bids.  Tactical litigation may broadly 

be described as legal proceedings taken by parties to a bid with a view to 

frustrating or hampering the bid or the defence of a bid.114  The chapter further 

looks at the provision that prohibits the use of defensive measures to frustrate 

bids and derogative provisions in the Directive. 

This chapter begins with an examination of the basis of the perceived fear 

of litigation and puts both self-regulation and statutory-regulation in their 

historical context.  The chapter then examines a few technical aspects of 

takeover regulations, paying particular analysis to provisions in the Directive 

designed to prevent tactical litigation, and implementation of those provisions 

under the CA 2006.  The chapter then highlights a few examples showing the 

extent to which the Takeover Panel is able to maintain its self-regulation 

qualities even after the change to statutory-regulation. This chapter does not 

attempt to examine any possible causes of potential for tactical litigation, but 

rather whether there is any basis for the perceived fear of litigation.  In 

assessing the perceived fear of tactical litigation, this chapter concludes that it 

                                                
114 DTI, Consultative Document (London, January 2005) 15 para 2.32. 
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is very unlikely that the implementation of the Directive in the UK will cause a 

litigation culture in takeovers. 

Since 1968, takeovers in the UK have been supervised by means of a body 

of rules contained in the Code, as administered by the Panel.  The Code has 

always operated in a non-legal context, and been hailed as providing ‘a 

quicker, cheaper and more flexible method of regulation, which could not be 

matched by a system based on legal rulings’.115  Indeed, a system of self-

regulation has been hailed for having advantages ranging from commanding a 

greater degree of expertise and technical knowledge in the relevant area to 

offering low regulatory costs.116  The fear has always been that a change from 

self-regulation to statutory-regulation of takeovers, whereby the Code and its 

enforcement are put on a statutory footing, was likely to create ‘a litigation 

culture and [cause] delays in the takeover process’.117 

To the Panel, a statutory framework of takeover regulation was likely to 

result in ‘opportunities for legal challenges and a risk that litigation, tactical or 

otherwise, would increase, thereby causing regulatory difficulties – delays, 

expenses, and a loss of certainty that the Panel’s rulings were final’.118  

Broadly, there is little case law to suggest that litigation culture is likely to 

increase.  An empirical study by Deakin and Others taken over a five-year 

period found that ‘shareholder litigation is very rare in the UK’, mainly due to 

‘procedural bars including the rule in Foss v Harbottle (1843) 2 Hare 461’, and 

that the use of poison pills and other defences in takeovers ‘have not been 

adopted to anything approaching the levels seen in the USA’.119 

                                                
115 M O’Neill, ‘When European integration meets corporate harmonisation’ (2000) 21 Co Law 

173, 176. 

116 A Ogus, ‘Rethinking Self-Regulation’ (1995) 15 OJLS 87, 97. 

117 G Stedman, Takeovers (Longman, Harlow 1993) 55. 

118 Panel on Takeovers and Mergers, Report on the Year ended 31 March 1989, 10.  

119 S Deakin and Others, ‘Implicit contracts, takeovers, and corporate governance: in the 
shadow of the City Code’ (2002) Centre for Business Research, University of Cambridge, 
Working Paper 254, 7-14 <http://www.cbr.cam.ac.uk/pdf/WP254.pdf> accessed 28 
December 2007. 
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The lack of case law on defensive tactics in takeover bids can be explained 

by the fact that the decision on the legality of the technique used and its 

permissibility is taken, as a matter of utmost urgency, by the bodies 

supervising the takeover battle; such that, once the battle is over, parties do not 

maintain a sufficient interest to have the matter litigated.120  The UK’s position 

following the Court of Appeal’s decision in R v Panel on Takeovers and 

Mergers, ex parte Datafin plc
 121 has been to discourage such litigation.  

Further, the courts have been very restrictive in allowing references to the 

European Court of Justice in case they lead to delay with detrimental effects.122  

Cognisant of the effects of tactical litigation, Lord Bingham MR stated that 

given ‘the highly sensitive and potentially fluid financial market, the courts 

will not second-guess the informed judgment of responsible regulators steeped 

in knowledge of their particular market’.123  Thus, the courts preferred 

confining takeovers to the jurisdiction of the Panel. 

Ordinarily, as long as the Panel and the Code remains involved, albeit with 

minor modifications, there is no reason why the courts would not apply its 

restrictive role in judicial intervention.124  Moreover, Article 4(6) of the 

Directive has been specifically designed to allow individual Member States to 

prevent tactical litigation, which might frustrate or delay a takeover bid.  In 

implementing the Directive, Part 28 of the CA 2006 in part aims at preventing 

tactical litigation.  Introducing the Bill (that led to the CA 2006) in Parliament, 

Lord Sainsbury of Turville said that ‘the Bill's provisions aim to ensure that 

tactical litigation seeking to delay or frustrate a takeover bid will not become a 

                                                
120 E Wymeersch, ‘The Effects of the Regulation of Securities Markets on Company Law 

within the EEC’ in RR Drury and PG Xuereb (eds), European Company Laws (Dartmouth, 
Aldershot 1993) 61, 72-73. 
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122 See R v Stock Exchange ex parte Else [1993] QB 534; All ER 420. 

123 R v Stock Exchange ex parte Else [1993] QB 534, 552 (obiter by Lord Bingham MR). 

124 M Andenas, ‘European take-over regulation and the City Code’ (1996) 17 Co Law 150, 
151. 
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feature of our takeover markets’.125  Indeed, the CA 2006 contains clear 

provisions that are intended to limit litigation and make recourse to the courts a 

matter of last resort. 

 

2.2 Statutory regulation and perceived litigation 

2.2.1 The Panel’s resistance to statutory regulation 

As early as 1987, the idea of statutory regulation by way of a Directive did not 

find favour with the Panel.  The Panel argued that ‘if we had a legislative 

system, the rules would have to be less strict, so giving less protection to 

shareholders, or they would be wide-ranging as at present but without the 

ability to mitigate their potential harshness in appropriate cases’.126  The 

Panel’s resistance to the Directive has always been due to the fear that ‘the 

directive may inadvertently create a system which increases the risk of 

litigation during a takeover and lacks the general flexibility that the Panel finds 

essential in its day to day operations’.127  With this attitude, and given that the 

majority of takeover activities have historically taken place in the UK 

compared to any other European state, it was vital to the success of the 

Directive that the UK was persuaded to go along with the need for a Directive. 

As such, the way forward was to allow the first official proposal, the draft 

Directive of 1989, to reflect the UK aspirations and in particular, to have 

provisions that mirrored the Code.  Indeed, as Johnston says, ‘those early 

discussions, with their insistence that the Directive should be based on the City 

Code, exercised a strong influence over all subsequent proposals, a policy 

choice that has been one of the impediments to the Directive’s adoption’.128  

                                                
125 The Parliamentary Under-Secretary of State, Department of Trade and Industry, ‘Company 

Law Reform Bill’, HL Col 186 11 January 2006 
<http://www.publications.parliament.uk/pa/ld199900/ldhansrd/pdvn/lds06/text/60111-
08.htm> accessed 22 March 2006. 
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127 Panel on Takeovers and Mergers, Report on the Year ended 31 March 1989, 10. 

128 A Johnston, ‘The European Takeover Directive: Ruined by protectionism or respecting 
diversity’ (2004) 25 Co Law 270, 270. 
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However, once the 1989 draft Directive was subjected to the wide and varied 

corporate culture in Europe, the grapes soon become sour and the UK sought 

to abandon the whole idea of the Directive altogether, but to no avail. 

The Commission revised the draft Directive and produced a second draft in 

1996.  The Panel feared that the wording of the 1996 draft Directive was still 

bound to result in litigation, with shareholders seeking the intervention of the 

courts to obtain adequate remedies and compensation, which would frustrate 

takeover bids.  The House of Lords Select Committee on the European 

Communities agreed with the Panel and rejected the 1996 proposal by 

recommending that it should not be adopted.129  But the Commission needed 

the UK’s involvement for any European measure to work, and the UK also 

needed some kind of European rules in place to facilitate cross-border 

takeovers.  The way forward was to make compromises, which also had to take 

account of the interests of other states.  The basis for the process of 

compromises was explained by Edwards as an acceptance that ‘any gain by 

way of harmonisation and improvement in the regulatory systems of other 

Member States would be outweighed by the risk of damage to United 

Kingdom system’.130  Notwithstanding the revised 1996 draft Directive, which 

was designed to minimise tactical litigation feared by the Panel, the Panel was 

of the view that ‘the risk of increased litigation [could] only be eliminated by 

having no Directive at all’.131 

The wider question here is whether the Panel’s fears and concerns were 

justified.  It has been observed by Andenas that the Panel’s opposition to the 

draft Directive ‘[seemed] to be based on an ill-defined opposition to European 

regulation, which is particularly directed against any meddling with City 

regulation in an area where it is perceived to be successful.’132  These fears 

were unfounded and Andenas said that there were ‘no reason to fear that a 
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take-over directive [would] lead to more litigation and undermine the City 

Code and the Takeover Panel’, as the ‘English case law is clear in this 

respect’.133  Indeed, English ‘courts have not supplied a forum for resolving 

takeover battles’; and courts and the Panel have worked together on a 

‘consistent policy of preventing parties from resorting to obstructive litigation, 

especially as this would undermine the basis of the City Code’.134  Arguably, 

there has never been a substantial risk of litigation, and the Panel’s perceived 

fears of tactical litigation were unfounded. 

The softening of the Panel’s hostility to the idea of the Directive began in 

2000, when for the first time in its annual reports the Panel acknowledged that 

the Directive contained ‘damage-limitation provisions which should, subject to 

the manner of implementation of the Directive by the UK Government, help to 

maintain the benefits of the Panel’s non-statutory system of regulation’ and 

‘minimise the scope for litigation’.135  By 2003, the Panel felt that many of its 

concerns had been resolved, which to the Panel’s credit was due to the 

‘persistent efforts of the Executive working closely and constructively with the 

Department of Trade and Industry and the Commission’136.  By 2005, the 

Panel was satisfied that the law implementing the Directive would be 

favourable to the extent that it contained ‘measures to ensure that the orderly 

conduct of bids will not be disrupted by tactical Litigation’.137 

Throughout the resistance period, the Panel had the UK Government on 

board.  A central plank in the negotiating position taken by the Government on 

the Directive was to minimise the risks associated with the possible increase in 
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tactical litigation.138  The Directive was finally adopted in 2004 by Member 

States, and implemented in the UK by the CA 2006.  As stated by Morse, 

‘many of the substantive provisions of the Directive, which are minimum 

standards only, are derived from the Code and the impact of the Directive on 

the actual rules will, on the whole, be fairly minimal’.139  Indeed, both the 

Directive and the CA 2006 are worded carefully to minimise or limit any 

tactical litigation.140  With the CA 2006 replicating the Panel’s rules in the 

Code, tactical litigation is unlikely to increase. 

 

2.2.2 Fears of litigation and restriction by the courts 

It is difficult to understand the basis of fears of litigation in takeovers, as the 

UK courts have been at the forefront of discouraging tactical litigation, and 

have always accepted the Panel’s interpretation of the Code and have only 

been prepared to intervene in exceptional circumstances, leaving the Panel to 

be the judge and the jury in takeover matters.  In some cases, the courts have 

resisted intervening in takeovers, to the extent that even ‘the very moving for 

an injunction’ has been seen as ‘an action designed to frustrate the making of 

the bid’.141  In other cases, the courts, in the words of Millett J, have been 

dismayed at the ‘regrettable tendency for the contestants in modern takeover 

battles to try to enlist the aid of the court’.142 
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In his judgment in Datafin,143 Lord Donaldson MR made it clear: 

 

… beyond a peradventure that in the light of the special nature of the 
panel, its functions, the market in which it is operating, the time scales 
which are inherent in that market and the need to safeguard the 
position of third parties, who may be numbered in thousands, all of 
whom are entitled to continue to trade upon an assumption of the 
validity of the panel’s rules and decisions, unless and until they are 
quashed by the court, I should expect the relationship between the 
panel and the court to be historic rather than contemporaneous.  … 
court to allow contemporary decisions to take their course, 
considering the complaint and intervening, if at all, later and in 
retrospect by declaratory orders which would enable the panel not to 
repeat any error and would relieve individuals of the disciplinary 
consequences of any erroneous finding of breach of the rules.144 

 

One of the principles derived from the ruling in Datafin is the non-

interventionist principle – the relationship between the Panel and the court is to 

be historic rather than contemporaneous.  This principle has two limbs: the 

courts will not intervene in an ongoing takeover case; and the courts will only 

give guidance to the Panel as to how a similar case should be dealt with in the 

future.  Taking the non-interventionist principle into account, there would be 

zero incentive for a person to bring judicial review challenging Panel 

procedure because it would not help his case.  However, the non-

interventionist principle has never been strictly a legal principle but a practical 

one, in the sense that, according to Lord Donaldson MR: 

 

… when the takeover is in progress the time scales involved are so 
short and the need of the markets and those dealing in them to be able 
to rely on the rulings of the panel so great that contemporary 
intervention by the court will usually either be impossible or contrary 
to the public interest’.145 
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It is the impracticability of intervention, given the highly fluid nature of the 

takeover market, which makes the courts very reluctant to intervene, not a 

fetter on their discretion.  Although the courts have been reluctant to intervene 

in takeovers, access to the courts has never been curtailed.  Indeed, the courts 

have always maintained that the Panel’s rulings are subject to judicial 

review,146 albeit that such review is rarely granted.  In appropriate 

circumstances, the courts would intervene to give relief to a litigant, albeit very 

rarely.  If that is the correct understanding of the principle in Datafin, it should 

explain why, after the ruling in Datafin, the Panel continued to fear that tactical 

litigation would increase. 

The UK Government having averred that there might be some potential for 

increased tactical litigation as a result of the new legal framework created by 

the Takeovers Directive,147 set out in the CA 2006 to disable any possibility of 

tactical litigation by confining the business of takeovers to the Panel and its 

rules.  There are seven provisions in the CA 2006 that makes it very difficult 

for a litigation culture to develop in takeovers. 

The CA 2006 provides that: 

(1) The Panel has a statutory mandate to supervise and make rules on 

takeovers, including similar rules in the Code.148 

(2) The Panel’s ruling has binding effect, and the Panel can make directions 

that must be complied with.149 

(3) A party affected by the Panel’s decision must first go through a review 

process by the Panel’s Hearings Committee.150 
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(4) A party who is still dissatisfied must appeal to the Panel’s independent 

tribunal, the Takeover Appeal Board.151 

(5) The Panel has the right to take a party to court.152 

(6) An affected party has no right of action against the Panel for breach of 

statutory duty.153 

(7) Unless an affected party can prove bad faith against the Panel, neither 

the Panel, nor its member, officer or staff of the Panel, is to be liable in 

damages for anything done (or omitted to be done) in, or in connection with, 

the discharge or purported discharge of the Panel’s functions.154 

The seventh restriction on litigation,155 should end all fears the Panel might 

have perceived in the past.  The Panel is immune from prosecution, unless bad 

faith on the part of the Panel can be proved.  This provision helps the Panel 

avert litigation of the kind seen in Three Rivers DC v Bank of England (No 3) 

(Summary Judgment),156 where depositors blamed the supervisor of UK 

banking, by then the Bank of England, for allegedly failing, in bad faith, to 

prevent their financial losses resulting from the operations of the BCCI back in 

1980.  With all these restrictive provisions of the CA 2006, it is very unlikely 

that tactical litigation in respect of takeovers will increase. 

 

2.3 Implications of articles 9, 11 and 12 of the Directive 

Under Article 9, the Directive restricts the ability of directors of an offeree 

company in a takeover bid to adopt defensive measures that may frustrate the 

                                                
151 See CA 2006, s 951(3). 

152 See CA 2006, s 955. 

153 See CA 2006, s 956. 

154 See CA 2006, s 961. 

155 See CA 2006, s 961. 

156 [2001] 2 All ER 513 – in the case, on 22 March 2001, the House of Lords by a 3-2 majority 
refused to strike-out the depositors’ claim.  In other words, the House decided that the 
depositors could sue the Bank of England, leaving the matter for trail; for a detailed 
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bid, unless the directors obtains prior approval from the general meeting of the 

shareholders to take such defensive measures.  The Code has always had a 

similar restrictive provision to Article 9 of the Directive.157  Whether this 

prohibition is justified in the light of UK company law is beginning to be 

questionable.  The justification or otherwise of this prohibition is beyond the 

scope of this thesis; the concern here is on its effect.  Suffice to mention that, 

leading on this debate, some commentators have argued that there would be 

minimal scope for director-deployed defences in the absence of the non-

frustration prohibition, and that, in the context of UK company law, such 

defences have limited scope to be deployed for entrenchment purposes.158 

Justification of the prohibition apart, the Code retains its centrepiece rule 

against directors taking defensive action without shareholders approval.  In 

implementing Article 9 of the Directive, the CA 2006 simply gives the Panel 

power to make rules, including adopting the rules already in the Code.159  

Under the Code, defensive measures can only be taken with the approval of the 

company’s shareholders in general meeting – which, ‘as a practical matter, 

usually means that the Target’s shareholders have in any event decided not to 

accept the hostile offer’.160  Where both the offeree and the offeror are 

regulated by the Panel as a competent supervisor within the meaning of the 

Directive, and restrictions under Article 9 are not disapplied by Article 12, the 

takeover system remains ‘business as usual’ with the Directive being of no 

effect. 

Article 12 contains a reciprocity provision – giving Member States the 

choice of opting out and to allow their companies to opt in again to the 

                                                                                                                            
discussion and implications of this case, see also M Andenas, ‘Misfeasance in public 
office, governmental liability, and European influences’ (2002) 51 ICLQ 757. 

157 General Principle 7 (Code, 7th edition, 2002), and Rule 21(1) of the Code (8th edition, 
2006) prohibits the board from taking frustrating action without prior authorisation of the 
shareholders. 

158 See for example David Kershaw, ‘The illusion of importance: reconsidering the UK’s 
takeover defence prohibition’ (2007) 56 ICLQ 267. 

159 CA 2006, s 943. 
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optional provisions.  However, it is unclear whether Article 12(2) allows 

individual companies to opt out of the restrictions where their Member States 

have opted in.  A strict interpretation would mean that, once a Member State 

opts in to Article 9, under Article 12(1) the target company has no right to opt 

out of Article 9, until relieved by the Member State under Article 12(3) where 

the companies become subject to an offer from a bidder that does not apply 

Article 9.  In the UK, whether or not Article 12(2) can be read with the effect 

that it allows companies to opt out of Article 9 where the state has opted in, 

any such issue is unlikely to end up being resolved in the courts, as the UK 

participants are already accustomed to applying the equivalent of Article 9 

under the Code.  Besides, the UK has opted not to apply a reciprocity 

provision.161 

 

2.4 Pre-bid and post-bid defences 

Pre-bid defences are measures that exist in the company structure prior to the 

offer for a takeover being made.  Examples of pre-bid defences include: 

differential share structures under which minority shareholders exercise 

disproportionate voting rights; limitations on share ownership and restrictions 

on transfers of shares set out in the company’s articles or in contractual 

agreements.  To prevent such measures from frustrating the bid, Article 11 of 

the Directive provides for what is called ‘break-through’ provisions.  The 

Directive’s ‘break-through’ provisions are optional.  The UK has decided not 

to apply the ‘break-through’ provisions in all cases but instead to allow 

companies with voting shares traded on a regulated market to opt in to these 

provisions, should they wish to do so.162 

                                                                                                                            
160 S Kenyon-Slade, Mergers and Takeovers in the US and UK: Law and Practice (OUP, 

Oxford 2004) 693. 

161 See A Kay and others, ‘Takeovers Directive implementation and impact’ (2007) Cross-
border Quarterly, April-June, 39-45 <www.practicallaw.com/crossborder> accessed 07 
August 2007. 

162 See CA 2006, sections 966 to 972. 
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Post-bid defences are measures that can be taken to frustrate a bid once the 

offer has been made.  Examples of post-bid defences include sale of key assets 

of the company, and issuing of shares aimed at frustrating the bid.  Article 9 of 

the Directive is aimed at preventing the management of the target company 

from taking such post-bid defences, unless the management obtained the 

approval of shareholders at the time of the bid.  Article 9 is optional, such that 

Member States may choose to opt out of it.  The UK has decided to opt in to 

Article 9; this had been the approach under the Code. 

The takeover regulatory regime in the UK has not always concerned itself 

with pre-bid defences, and the Code has no provisions that deter such defences.  

Given that the rules under the Code against defensive measures apply where a 

bid is contemplated, directors of companies could prevent their companies 

being taken over by evading the application of the Code.  Where defensive 

measures are put in place, directly or indirectly, prior to the bid, these are not 

caught by takeover regulation.  Although the Code does not deal with pre-bid 

defences, they are generally regulated by other rules contained in the CA 2006. 

Looking at some pre-bid defences such as the restriction on the transfer of 

shares, one soon realises that they only work in private companies.  Public 

companies trading on a regulated market are required under the Listing Rules 

to have their shares free of any restriction on the right of transfer.163  Transfer 

restrictions on shares cannot therefore be used as per-bid defences in takeover 

situations.  Where shares are allotted but not issued, to deplete share value of 

potential hostile bidders, directors may issue new shares to friendly persons.  

This, however, is subject to provisions contained in sections Part 17 of the CA 

2006.  Where potential hostile bidders are existing shareholders, it is difficult 

for new shares to be issued to an outsider without these potential bidders 

having the first right of purchase under section 561 CA 2006.  As such, pre-bid 

devices in the form of issuing of new shares are limited to this extent.  If the 

fear of takeover is due to outsiders joining the company, but the company is in 

need of issuing new shares for the purpose of increasing funds in the company, 
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this could be done through the allotment of non-voting shares.  Any potential 

bidder who buys non-voting shares effectively does not build up a strong stake 

that threatens the livelihood of directors who would have an interest in 

mounting defensive measures against a takeover. 

The other example of pre-bid defences directly aimed at preventing a 

takeover is what is commonly known as ‘poison pills’.  A poison pill is an 

arrangement which becomes financially damaging once a company is taken 

over; a typical pill being a warrant issued to target shareholders giving them 

rights to subscribe for further shares in the target at half the prevailing market 

price if any predator company gets a controlling stake in the target.164  If this is 

used as a defensive measure against future takeover, it would be in the interest 

of the target to make the device known to the predator so that the latter avoids 

attempting to takeover.  How far the directors are likely to succeed in the use 

of poison pills is questionable, especially following the decision in Citerion 

Properties Ltd v Stratford UK Properties LLC,165 where a poison pill was held 

to be an abuse of directors’ powers.  Having been rejected by the courts early 

enough, it is unlikely that this poison pill culture will become common. 

Generally, any measures that directors may adopt in pre-bid defences are 

subject to the scrutiny of the codified requirement for directors to act in the 

interest of the company.166  For directors to avoid falling foul of their fiduciary 

duties to the company, they ought to act for a proper purpose in the interest of 

the company ‘as a whole’.167  The obligation extends to the company as a 

separate legal entity, and also extends to shareholders, as the word ‘as a whole’ 

connotes.  There is an argument that in interpreting the term ‘company’, the 

company may be properly viewed as comprising the interests of the company 

as a whole, that is the interests of all of its human constituents and persons who 

                                                                                                                            
163 G Morse, Charlesworth’s Company Law (7th edn Sweet & Maxwell, London 2005) 223. 

164 B Pettet, Company Law (Longman, Harlow 2001) 423. 
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have a financial stake in its well being.168  Arguably, the proper purpose 

requirement and proper use of directors’ powers in the interest of the company 

restricts the ability of directors to effectively mount pre-bid defences that 

would later defeat or prevent a takeover. 

Moreover, the nature of takeover business makes it difficult for directors to 

be in a better position to take pre-bid defensive actions.  Takeovers are 

concerned with the selling and buying of shares.  In companies with dispersed 

share ownership, information on the ownership of shares is often not in the 

control of directors.  Interestingly, if directors are minded to take pre-bid 

defensive actions, company law both facilitates and hinders such a process.  

Under the CA 2006, the company can require any shareholder, or suspected 

shareholder, to disclose the extent, if any, of its beneficial ownership of the 

company’s shares.169  Directors may actively engage in issuing section 793 

notices to suspected empire builders and take pre-bid defences that would not 

be caught by Article 9 of the Directive.  That section 793 CA 2006 runs along 

side rule 21 of the Code is an indication that the rules against defensive tactics 

are effective enough to allow directors not to be caught by surprise by a bidder 

who comes as a result of systematic empire building.  Once disclosed, it is 

arguable that directors would monitor potential offerors, or at least be alert to 

the growing shareholding interest that may in future trigger a mandatory-bid 

requirement to cause a takeover battle.  This work is not made easy by the 

abolition of Substantive Acquisition Rules,170 which rules in effect assisted in 

monitoring empire building. However, rather than have the potential to 

increase defences in takeovers, section 793 can be effective in allowing 

transparency in share dealings, especially where shares could be held using 

                                                                                                                            
167 Piercy v Mills [1920] Ch 77; Hogg v Cramphorn [1967] Ch 254; Bamford v Bamford 
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been designed to restrict the speed with which a person could acquire shares in a company 
that would give an aggregate holding of between 15 and 30 per cent of the voting rights of 
the company; these rules would cease to apply once an offer had been announced. 
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overseas nominees who may not be amenable to the jurisdiction of the Panel 

and the Code. 

 

2.5 Split jurisdiction for the competent supervision of bids 

This part of the thesis seeks to answer the question: is the split jurisdiction 

likely to increase litigation?  The Directive provides for split jurisdiction under 

Article 4(2).  The basic rule under Article 4(2) is that a bid will be subject to 

control by the supervisory authority in the Member State where the offeree 

company has its registered office if the company’s shares are traded on a 

regulated market in that Member State.  If that is not the case, then the 

supervisory authority is that of the Member State on whose regulated market 

the shares are traded, while the company law obligations would remain to be 

governed by the law of the State of incorporation.  Before the Directive, the 

Panel had jurisdiction where the offeree company was incorporated within the 

UK with its place of central management within the UK, and it was irrelevant 

where the company’s shares were traded.171  In implementing the Directive, the 

Code provides for the Panel to supervise companies that are listed and trading 

on the London Stock Exchange, but are not incorporated in the UK and have 

their place of central management elsewhere.172 

As European integration progresses with the increase in freedom of 

establishment and free movement of labour, companies that are incorporated in 

other Member States and get their securities listed and traded only in the UK, 

are likely to increase.  In those situations, Article 4(2)(e) provides that the 

Panel will supervise ‘matters relating to the bid procedure’ while a supervisor 

in the state where the company is incorporated supervises ‘matters relating to 

company law’.  This split jurisdiction is common at European Union level, 

where in banking regulation, supervisory jurisdiction is determined by 

principles of home-country control and host-country control in European 

                                                
171 Introduction to the City Code, 7th edition, 2002. 

172 Introduction to the City Code, 8th edition, 2006. 
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law.173  The question here is whether this split jurisdiction will become a 

source of litigation. 

As it would not be in the interest of other regulators or foreign companies 

not to cooperate with the Panel, it is unlikely that the split jurisdiction will 

cause any practical problem.  All regulators have a duty to cooperate with one 

another.174  Nothing in the Directive prevents intervention by the Commission 

if cooperation between regulators fails.175  Companies that engage in takeovers 

in the UK have a vested economic interest that they will not wish to jeopardise 

by not cooperating with the Panel.  Overall, takeovers are but financial 

transactions, the financial City in the UK is accustomed to listening to the 

Panel, companies that become subject to the Panel’s jurisdiction, albeit that 

they are registered in other Member States, will either cooperate with the Panel 

or find that they have to comply reluctantly with City norms.  To this extent, 

the answer to the question above (is the split jurisdiction likely to increase 

litigation?) is no. 

 

2.6 Panel decisions, powers and enforcement by the courts 

The Directive requires that the supervisory authority be vested with all the 

powers necessary for the purpose of carrying out its duties, including that of 

ensuring that the parties to a bid comply with the rules made or introduced 

pursuant to the Directive.176  In implementing this part of the Directive, the CA 

2006 gives the Panel new powers to apply to court to enforce the rules 

contained in the Code.  Where the Panel applies to the court, and if the court is 

satisfied, either that there is a reasonable likelihood that a person will 

contravene a rule-based requirement, or that a person has contravened a rule-

                                                
173 See generally R Cranston, Principles of Banking Law (2nd edn OUP, Oxford 2002). 

174 Recital 5 of the Directive. 

175 Recital 29 of the Directive suggests a monitoring role for the Commission; alternatively, the 
Commission may, if necessary, take steps under Article 226 of the EC Treaty, as a last 
resort – which is unlikely. 

176 Article 4.5 of the Directive. 



 65 

based requirement or a disclosure requirement, the court may make any order it 

thinks fit to secure compliance with the requirement.177  Professor Morse has 

suggested that the Panel is only likely to use these powers as a matter of last 

resort or in urgent cases.178  This would not be surprising given that the Panel 

would be keen to avoid opening a window of litigation. 

Since its establishment in 1968, the approach of the Panel to compliance has 

always been by ‘coercion’ of its subjects.179  The City participants have always 

complied with the Panel’s decisions, not because of fear of legal consequences 

but because most companies are members of the fraternity of parties in the 

takeover industry to which the Panel itself belongs.  The Panel was instituted 

by the Bank of England and contains representatives of all the major City 

institutions.180  The participants have always subscribed to the Panel and its 

rules; hence they restrain themselves from challenging the Panel’s decisions, 

lest they fall foul of their own authority.  The other tool used by the Panel was 

the ‘threat that an individual found to be in breach of its provision may lose the 

necessary licence to practise in the area of investment business’ – which 

proved to be ‘a sufficiently powerful threat to ensure near-complete 

compliance with rulings of the Panel’.181 

Using the power of persuasion can now be confined to history, for the CA 

2006 gives the Panel certain powers.  The Panel now has powers to require 

documents and information from any party in a takeover situation.  Section 

9(b) of the introduction to the Code, and the CA 2006,182 give the Panel certain 
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powers to require documents and information in the case of a transaction and 

rule, subject to the requirements of the Directive.  In the exercise of this power, 

where documents or information are reasonably required in connection with 

the exercise of its functions, the Panel may, by giving notice in writing, require 

any person to produce such documents or information as specified or described 

in the notice.  Failure to comply with the notice is a breach of the Code.  The 

only defence for a party refusing to comply with such notice is on the grounds 

of legal professional privilege.  Remotely, determining the validity of this 

privilege has the potential for causing some kind of litigation, but it is unlikely 

that participants accustomed to complying with the rulings of the Panel will 

suddenly resort to litigation. 

If there is a breach of the Code, or evidence to suggest a likely breach of the 

Code, the Panel now has powers to enforce the Code.  Sections 10(a) to 10(c) 

of the introduction to the Code set out certain rules pursuant to which the Panel 

enforces the Code.  In dealing with breaches of the Code, the Panel is not 

concerned with punishing the offender per se, but rather aims at providing 

appropriate remedial or compensatory action in a timely manner.  Under the 

CA 2006, the Panel has the power to give directions restraining a person from 

doing (or continuing to do) a particular thing, pending determination of 

whether that or any other conduct of his is or would be a breach of rules.183  By 

such directions, the Panel can prevent breaches or further breaches of the 

Code, and by the same directions the Panel can secure compliance with the 

rules.  Breaches of certain rules are enforced by compensation.184  In particular, 

where a person has breached the requirements of any of Rules 6, 9, 11, 14, 15, 

16 or 35.3 of the Code, the Panel may make a ruling requiring the person 

concerned to pay, within such period as is specified, to the holders, or former 

holders, of securities of the offeree company such amount as it thinks just and 

reasonable so as to ensure that such holders receive what they would have been 

entitled to receive if the relevant Rule had been complied with. 
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The CA 2006 also allows the Panel to issue sanctions or other remedies for 

breach of the Code.185  The Code provides the sanctions to include the panel 

issuing a private statement of censure, or a public statement of censure.  The 

Panel may suspend or withdraw any exemption, approval or other special 

status which the Panel has granted to a person, or impose conditions on the 

continuing enjoyment of such exemption, approval or special status, in respect 

of all or part of the activities to which such exemption, approval or special 

status relates. 

The Panel may choose to report the offender’s conduct to another UK or 

overseas regulatory authority or professional body (most notably the Financial 

Services Authority (‘FSA’) so that that authority or body can consider whether 

to take disciplinary or enforcement action.  For example, the FSA has power to 

take certain actions against an authorised person or an approved person who 

fails to observe proper standards of market conduct, including the power to 

fine.  The Panel may publish a Panel Statement indicating that the offender is 

someone who is not likely to comply with the Code.  The effect of such 

publishing by the Panel is to have the FSA, and other professional bodies,  use 

their powers to oblige their members not to act for the person in question, that 

is, to ‘cold-shoulder’ such a person.  An example of this ‘cold-shouldering’ is 

given in the Code as where the FSA’s rules require a person authorized under 

the Financial Services and Markets Act 2000 (‘FSMA’) not to act, or continue 

to act, for any person in connection with a transaction to which the Code 

applies if the firm has reasonable grounds for believing that the person in 

question, or his principal, is not complying or is not likely to comply with the 

Code. 

The above kind of information-sharing is designed to comply with Article 

4(4) of the Directive.  In implementing Article 4(4) of the Directive, the CA 

2006 the Panel is required to cooperate with other regulatory authorities in 

order to enforce measures taken in connection with bids.186  This also includes 
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seeking such other assistance as may reasonably be requested by the Panel for 

the purpose of investigating any actual or alleged breaches of the Code.  After 

all the above measures have been tried and failed, the Panel is likely, as a 

measure of last resort, to take the option of enforcing the Code through the 

courts.  Section 11 of the introduction to the Code reiterates the provision 

under section 955 of the CA 2006, such that in the case of a breach of a rule or 

requirement that is subject to the requirements of the Directive, the Panel may 

seek enforcement by the courts. 

Pursuant to the rules in the Code, since the implementation of the Directive 

the Panel has so far continued to make decisions that have yet been respected 

by the parties concerned.  One of these decisions was in relation to the BAA 

plc takeover process.  Following an announcement by Goldman Sachs 

Infrastructure Group (the ‘Consortium’) that it was continuing to review its 

options after its offer proposal had been rejected, the Panel ruled on 2 June 

2006 that the Consortium should make its statement clear.  For the purpose of 

Note 1 on Rule 19.3 of the Code, the Panel ruled that the statement by the 

Consortium be clarified, and that either by the Consortium announcing a firm 

intention to make an offer under Rule 2.5 of the Code or by announcing that it 

will not proceed with an offer for BAA.  Further, the Panel ruled that if the 

Consortium were not to proceed with the offer, it would be bound by the 

restrictions in Rule 2.8 of the Code for six months from the announcement 

date.  A similar ruling was made on 3 July 2006 against Middleby and 

Manitowoc in respect of the takeover process of Enodis.  All these rulings were 

respected. 

The foregoing goes to show that the Panel still maintain its powers of 

decision-making, and that parties involved in takeovers are accustomed to 

obeying takeover rules without resorting to lawsuits.  It is unlikely that the 

Panel will find it necessary to apply to the courts for compliance, but it is too 

early to rule out the possibility of the Panel calling upon the courts to enforce 

its powers. 
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2.7 Conclusion 

The problem in implementing the Directive has never been so much with the 

potential litigation chaos it was likely to cause the Panel, but with the fact that 

the Directive attempted to harmonise an activity that predominantly occurs 

within the UK and that it was likely to do so at the expense of the Panel’s 

ability to control its business.  The implementation of the Directive placed the 

Panel and the Code on a statutory footing, resulting in an end to self-regulation 

of takeovers in the UK.  Silent on the fear of loss of control, the Panel 

throughout its hostility to the Directive has instead pointed at the fear of 

tactical litigation, notwithstanding that the UK market is accustomed to a non-

legal approach and that the courts have always been reluctant to intervene in 

takeovers. 

As the UK market would suffer detriment if the impact of the Directive 

meant a litigation culture emerging, the consolation to the Panel is the 

provision under Article 4(6) that allows courts of Member States to decline to 

hear legal proceedings.  In implementing this provision, the CA 2006 

replicates, to the greatest extent possible, the Panel’s previous jurisdiction, 

practices and procedures, including giving the Panel power to make statutory 

rules, and only allowing courts a limited intervention by way of judicial 

review.  Thus, in implementing the Directive, the CA 2006 has made it 

difficult for a litigation culture to develop in UK takeovers.  An aggrieved 

party has a number of layers to go through before resorting to the courts, which 

include seeking redress from a Hearing Committee of the Panel, and then 

appealing to an Appeal Board of the Panel.187  It also depends on what the 

party’s grounds for redress are.  For example, the CA 2006 does not allow a 

party to challenge a transaction in court on the grounds of breach of the Panel’s 

rules, and the Panel itself is exempt from liability for anything it has done or 

has omitted to do in connection with its functions. 
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As far as pre-bid and post-bid defences are concerned, they are difficult to 

apply in the UK.  Both Listing Rules and the CA 2006 limit pre-bid defences.  

Post-bid defences are directly prohibited by rule 21 of the Code.  As such, 

post-bid defences can only be mounted with the approval of shareholders.  A 

tactical litigation culture is also difficult in the UK.  With the Panel operating 

as it has always done under self-regulation, albeit with legal force, market 

participants being accustomed to resolving matters without resorting to the 

courts, and given that the CA 2006 limits such possibility, a notorious 

litigation culture is very unlikely to develop in the UK.  To that extent, the fear 

that the implementation of the Directive would create a culture of litigation 

remains a myth. 
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Chapter 3: Protection of Shareholders in Takeovers 

3.1 Introduction 

This chapter analyses the extent to which the Directive protects the interests of 

the shareholders on the one hand, and the facilitation of cross-border takeover 

activities on the other.  With regard to shareholders, particular attention is 

given to the interests of minority shareholders who may be squeezed out by the 

controlling majority who take over the company.  This chapter also looks at 

whether the Directive adds anything that the Code would not provide were the 

Directive not to be implemented.  The argument advanced here is that the 

Directive generally provides for shareholder protection, which is already 

enshrined in national measures, the Code, whilst failing in the facilitation of 

cross-border takeover activities.  To that extent, this chapter argues that the 

Directive adds nothing of value to takeover regulations in the UK in this 

context.  The chapter also looks at the possible conflict between protecting 

shareholders in a target company on the one hand, and facilitating investment 

through unrestricted takeover activities for a competitive European economy 

on the other. 

The regulatory objectives here include ensuring that shareholders have 

adequate information, and protecting shareholders from being pressured by 

managers into making decisions on a takeover bid.  In achieving these 

objectives, Articles 3 and 9 of the Directive are applicable.  The Directive 

requires that managers provide full information to shareholders concerning the 

bid.  Managers should refrain from denying shareholders the opportunity to 

decide the merits of a bid.  If managers wish to resist any bid, they should 

obtain approval of the shareholders to do so, otherwise managers should 

refrain from taking action that would frustrate the bid.  These requirements are 

not novel to the UK, as they have always been applied under the Code.  For 

example, rule 19 of the Code requires that information concerning the bid be 

given to shareholders, and rule 21 requires managers to refrain from frustrating 

a bid.  Thus, the Directive’s requirements reaffirm UK takeover rules under the 

Code, which have now been specifically implemented by section 943 of the 
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CA 2006.  It is, however, for takeover regulation at Community level a 

preference to act in the interest of all stakeholders including investors (or 

rather predators).  This could possibly create a conflict of objectives. 

It should be remembered that shareholder protection is not the only 

objective of the takeover regulation at Community level.  There is also the 

objective of facilitating cross-border investment in takeover activities by 

removing barriers to takeovers.  These two objectives emanate from the Winter 

Report.  It would appear that the emphasis on shareholder protection could be 

in conflict with the facilitation of cross-border takeover activities.  Article 9 

seeks to remove defensive tactics barriers, vesting decision power in 

shareholders, in order to protect their interests.  If it is in the interest of 

shareholders to authorise defensive measures to frustrate a takeover bid under 

Article 9 of the Directive, that could be seen as contrary to the objective of 

facilitating takeover activities.  Needless to mention that a takeover would not 

succeed if opposed by shareholders.  Of course, if the shareholders specifically 

refuse a takeover, their informed decision ought to be respected. 

The problem is that the application of Article 9 is optional under Article 12 

of the Directive.  This is not a problem in regard to protecting shareholders 

within the UK with an exclusively UK takeover bid.  It is likely to be a 

problem if a UK bidder would attempt to take over an offeree in another 

Member State that does not apply Article 9; the management of the offeree 

may defeat the takeover by defensive measures without shareholder approval 

and contrary to the interests of shareholders.  In that sense, the Directive, by 

making Article 9 optional, fails to facilitate takeover activities. 

There is also a problem with other barriers, such as restriction on voting, 

which might affect control of the successful bidder and in turn defeat cross-

border takeovers.  To make good this barrier, the Directive provided for what 

is commonly known as the break-through provision under Article 11.  Once a 

bidder has obtained a certain stake in the target company, by virtue of Article 

11, the bidder is allowed to break though any restrictions imposed by the 

shareholders or by the company – this is designed to facilitate cross-border 
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takeover activities.  But this break-through provision only applies to barriers 

after the bidder has acquired a controlling stake in the target company; 

defensive measures authorised to defeat initial biding would remain in conflict 

with the facilitation of takeover activities.  However, and despite the 

recommendations of the Winter Report,188 Article 12 of the Directive makes 

both Articles 9 and 11 optional. 

Facilitation of investment through takeover activities is important, as is 

shareholder protection, for a competitive European economy.  Both Articles 9 

and 11 of the Directive were meant to serve these dual conflicting objectives of 

takeover regulation.  Political interests seem to have led to a compromise that 

optimised these objectives.  As such, shareholder protection remains in conflict 

with the need to facilitate investment through unrestricted takeover activities.  

Rather than question the commitment of European legislators to facilitating 

takeover activities, one has to appreciate the reality of a political role in the 

Community legislative process; a political compromise had to be struck.  

However, sight should not be lost of the general strengthening of takeover 

regulation in Europe brought about by other provisions of the Directive, much 

of which is undoubtedly a step forward in many Member States. 

 

3.2 Principle of shareholder decision-making 

3.2.1 Inadequate common law decision-making power to shareholders 

Until recently, company law provided inadequate decision-making powers to 

minority shareholders to protect their interests.  Whereas shareholders are the 

residual owners of a company as a legal entity, the control of company affairs 

is generally vested in the management, the directors.  Unless the articles of the 

company do not provide power to the directors, the shareholders cannot 

exercise the residual power to act on behalf of the company.  Even then, 

decision-making powers are vested in the majority shareholders in a general 

                                                
188 Report of the High Level Group of Company Law Experts on Issues Related to Takeover 

Bids (Brussels 2002). 
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meeting.  Where the articles give power to the directors to issue new shares, 

the directors are likely to use this power to issue new shares in order to defeat a 

takeover bid or to promote their own interests.189  The effect of such action 

may well be contrary to the interests of shareholders who would have preferred 

a different outcome of takeover bid. 

The inadequacy of common law in providing power of decision-making to 

minority shareholders stems from the legal treatment of the relationship 

between directors and shareholders in regard to the legal entity, the company.  

In general terms, a company is a legal entity separate from its shareholders.  

The directors are agents of the company and not agents of the shareholders, 

and directors primarily act in furtherance of the interests of the company as a 

legal entity and not per se in the interests of shareholders.  This stems partly 

from the rule in Percival v Wright
190 which states that directors’ duties are 

owed to the company and not to shareholders.  Where the directors are in 

breach of their duty to the company, the rule in Foss v Harbottle
191 precludes a 

minority shareholder from disciplining such directors.  At common law, unless 

the shareholder can complain through the exceptions in the rule in Foss v 

Harbottle, a minority shareholder remains inadequately protected and has little 

influence on decision-making that affects the outcome of a takeover bid. 

One situation illustrating the inadequacy of decision-making powers to 

minority shareholders at common law can be found in the case of Hogg v 

Cramphorn Ltd.192  Directors in this case were approached by a prospective 

bidder for all the issued shares in the company.  If the bidder was successful, 

the directors feared that the bidder would have effective control of the 

company due to the voting power such shares would provide.  To prevent the 

bidder succeeding, the directors used their powers in the articles to allot 

                                                
189 An example of such misuse of directors’ power was attempted in Howard Smith Ltd v 

Ampol Petroleum Ltd [1974] AC 821, where directors had issued shares in order to 
influence the outcome of a takeover in their favour. 

190 [1902] 2 Ch 421. 

191 (1843) 2 Hare 461. 

192 [1966] 3 All ER 420. 
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unissued shares in the company to a trustee.  This allotment was aimed at 

defeating the takeover bid.  Shareholders were not contacted, and it was clear 

that this action was not in their best interests.  The shares were issued for a 

collateral purpose not in the interests of all the shareholders.  A minority 

shareholder, who was interested in the success of the takeover bid, sought the 

assistance of the court.  The court referred the matter to the shareholders’ 

general meeting by which an ordinary resolution was passed to accept the 

allotment of the new shares.  An opportunity for the minority shareholders to 

make a decision on the bid was effectively prevented. 

This inadequacy of decision-making powers to minority shareholders is 

further illustrated in another case, Bamford v Bamford,193 where directors 

similarly issued shares for a collateral purpose other than bona fide for the 

interests of all shareholders.  The opportunity to make the decision was equally 

denied to shareholders.  In this case, after allotting new shares aimed at 

defeating a takeover bid, the directors caused an ordinary resolution to be 

passed to affirm their action.  Again, the minority shareholders complained 

without success. 

3.2.2 Statutory protection of shareholders’ interests 

Company law statutes, in the past, have also been inadequate to remedy the 

plight of minority shareholders.  Section 172(1) of the CA 2006 does not 

resolve this but simply endorses the common law position. This requires 

directors ‘to promote the success of the company for the benefit of its members 

as a whole’, but adds that in so doing the director is to ‘act in the way he 

considers, in good faith, would be most likely’ to fulfil the duty.  Unless the 

duty owed to the company was to be construed ‘as a duty to promote the 

success of the business venture in order to benefit the members,’194 company 

law has always given inadequate protection to minority shareholders.  Where 

shareholders are faced with a takeover bid, adequate protection was only found 

in the provisions of the Code.  Principle 3 and rule 21 of the Code preclude the 

                                                
193 [1970] Ch 212. 
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target directors from taking any action (unless authorised by the shareholders) 

that would defeat or frustrate a takeover bid.  The Directive requires the same 

standard under its Article 9, which is implemented by the CA 2006. 

Thus, the law on takeovers, by way of regulations, starting with the 

provisions in the Code and now the CA 2006 that implements the Directive, 

provides a wider protection to interests of all shareholders faced with a 

takeover bid.  By making Article 9 optional, the Directive lacks in providing 

decision-making power to shareholders.  Instead, the Directive protects all 

shareholders by requiring that they receive timely and adequate information 

concerning the bid, and particularly protects minority shareholders’ interests 

albeit only to the extent that they obtain a fair price for their shares on exiting 

the company.195 

3.2.3 Shift of decision power to shareholders 

For all its rhetoric about respecting national contexts and ensuring 

transparency, the Directive sought to impose a rule granting shareholders the 

sole right to decide on the outcome of takeovers.  While uncontroversial to 

British eyes accustomed to the Code, the Directive would have had the effect 

of changing the centre of gravity of more managerialist and stakeholder-

orientated systems of corporate governance, but for the compromises that 

reduced some provisions into optional ones.196  The cornerstone of shareholder 

protection is Article 9 of the Directive, which prohibits management from 

taking decisions that would frustrate the bid but leave the decision-making on 

the bid to shareholders.  However, this provision is made optional, such that 

Member States are free to allow management to make the ultimate decision 

even to prevent a bid.  Apart from Article 9, it is a question of how far other 

provisions in the Directive provide for shareholder supremacy in making 

decisions on takeover bids. 

                                                                                                                            
194 J Parkinson, Corporate Power and Responsibility (Clarendon Press, Oxford 1993) 77. 

195 See further the discussion below on ‘squeeze-out right’ which in effect denies investment 
rights to minority shareholders. 
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The general approach taken under the Code has been to protect shareholders 

by giving them all the powers to decide on takeover bids.  It is not for the 

directors to decide on a bid.  Directors have a duty to pass on information to 

shareholders concerning the bid, and to advise shareholders.  Although until 20 

May 2006 the Code had no legal force, it kept at bay the directors on using 

defensive measures to defeat a takeover bid.  As Davies has put it, ‘the 

directors of the target are thrown back on their powers of persuasion’ and ‘the 

final decision on the success of these defensive moves rests with others’.197  

With this sting from the Code, the directors’ option in defeating a takeover bid 

lay in the economics of management.  Pettet summed up these economics very 

well: 

 

… it is the orthodox view that the most effective method of 
preventing a bid is a well-run company with a high share price. The 
economics of this make it relatively difficult for the bidder to come up 
with a higher offer price, or to want to. The corollary of this is the 
painful fact that if the share price is low and the company appears not 
to be well run, then there may well not be a great deal which can be 
done’.198 

 

There is an argument that managerial decision supremacy in the face of a 

takeover bid has the merits of securing a better deal for shareholders.  For 

instance, if the management decided to resist a particular takeover bid, this 

might result in the offeror revising the offer and in turn creating a higher share 

premium for shareholders.199  This argument imports as its rationale a solution 

to a situation where an offer is being resisted for being low.  However, often, it 

is not for low share price that the management seek to resist bids, but due to a 

                                                                                                                            
196 A Johnston, ‘The European Takeover Directive: Ruined by protectionism or respecting 

diversity’ (2004) 25 Co Law 270. 

197 PL Davies, Gower's Principles of Modern Company Law (6th edn Sweet & Maxwell, 
London 1997) 784. 

198 B Pettet, Company Law (Longman, Harlow 2001) 423. 

199 Darren Henery, ‘Directors’ Recommendations in Takeovers: An Agency and Governance 
Analysis’ (2005) 32 Journal of Business Finance & Accounting 129-159. 
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whole range of reasons including mere fear that management will lose control 

and their jobs.  At any rate, shareholders are capable of deciding on the 

adequacy of the price offered, and the market price can be used as an index for 

shareholders to decide.  It is also argued that any uncoerced decision against 

acceptance of a bid can only be made at the board of directors’ level.200  

Implicit in this argument is a suggestion that shareholders are incompetent to 

make decisions favourable to their own interests.  Followed to its conclusion, 

the power of decision-making would shift from shareholders to directors, or 

rather remain with directors. 

Arguably, subject to appropriate safeguards, boards should be able to take 

defensive measures when the organisation they should know better than 

anyone else is threatened by potential break-up and asset-stripping through 

hostile takeovers.201  However, that argument ignores the danger of relying on 

director primacy to ensure shareholder protection.  Once a takeover bid is 

eminent or made, managers’ attitude is bound to change naturally.  ‘Often their 

own performance and plans are brought into question and their own jobs are in 

jeopardy.  Their interest is in saving their jobs and reputation instead of 

maximising the value of the company for shareholders’.202  Moreover, in UK 

company law it is extremely difficult to find that directors have not acted for 

the interest of the company.  With all the difficulties of aggrieved minority 

shareholders litigating against directors, the answer lies in promoting 

shareholder supremacy.  If the directors reasonably believe it to be for the good 

of the company and its future business to resist a takeover, then they should 

convince the shareholders of that and only take action against unwanted bids 

through the consent of the shareholders. 

                                                
200 M Lipton, ‘Takeover Bids in the Target’s Boardroom’ (1979) 35 Bus Law 101, 114. 

201 J Dean, ‘Directors’ Duties in Response to Hostile Takeover bids’ (2003) 14 ICCLR 370, 
377. 

202 Report of the High Level Group of Company Law Experts on Issues Related to Takeover 
Bids (Brussels 2002) 21. 
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3.2.4 Pre-bid versus post-bid shareholder decisions 

Company law generally gives power of decision-making to shareholders by 

means of a vote in the general meeting.  The Directive takes the same approach 

when it requires that directors should seek shareholders’ approval in a general 

meeting before adopting measures or actions that may frustrate a takeover bid.  

The need to defer decision-making on the merits of a takeover bid to 

shareholders was also supported by the Winter Report.  This is referred to as 

the shareholders decision-making principle.  To the Winter Report, Article 9 of 

the Directive ensures that shareholders can decide on whether or not to tender 

in a bid, and that any action to frustrate the bid requires the specific 

authorisation of the general meeting of shareholders at that time. 

Thus, in applying the shareholders’ decision-making principle, the Winter 

Report recommended that, shareholders’ decisions taken prior to a bid (a pre-

bid decision), even in a general meeting, should not be used by directors to 

frustrate a bid.  Only when a bid is actually announced, and the shareholders 

can really assess relevant information, can they in fairness be asked to decide 

whether this takeover bid should be frustrated by the board or not.203  Further, 

the Winter Report suggested that the board should not take steps to favour a 

bid that in any way pre-empts the right of shareholders to reject it – in other 

words, shareholders must have the final word on the outcome of a takeover 

bid.204  The Directive adopts the spirit of the Winter Report on the question of 

pre-bid versus post-bid decisions.205  This has the effect of limiting when 

shareholders may make their choice to the period during the bid and not 

before.  The rationale seems to be that shareholders can only fairly decide on 

                                                
203 Winter Report, 2002, Recommendation 1.2. 
204 Winter Report, 2002, 27. 

205 Article 9(2) of the Directive partly provides that, ‘such authorisation shall be mandatory at 
least from the time the board of the offeree company receives the information referred to in 
the first sentence of Article 6(1) concerning the bid and until the result of the bid is made 
public or the bid lapses. Member States may require that such authorisation be obtained at 
an earlier stage, for example as soon as the board of the offeree company becomes aware 
that the bid is imminent.’  The example given suggests that interpretation of Article 9(2) 
would prevent directors from relying on a resolution made years ago by shareholders 
authorising defensive measures. 
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the merits of a takeover bid once they are actually faced with one.  This has the 

effect of suggesting that shareholders cannot calculate the risk of their decision 

in the pre-bid period or that they are not capable of doing so, and hence they 

should only decide in a post-bid period.  Ferrell rightly observed that: 

 

… if shareholders are too confused or disinterested to make this 
calculation, then why assume that shareholders are sufficiently 
competent to make decisions on defensive tactics in the post-bid 
period?  Surely an across-the-board assumption of shareholder 
incompetence in the pre-bid period is too sweeping.’206 

 

Although the rationale of the Winter Report is a common sense approach to 

protecting the right of shareholders to make decisions, it appears to adopt an 

approach which is too paternalistic.  It also curtails freedom of contracts that 

shareholders may wish to make.  It also renders agency obsolete in respect of 

the shareholders-management relationship.  Legally, there is no justification, it 

is argued here, for rendering ineffective an authorisation given prior to a bid by 

shareholders in a general meeting for directors to frustrate a takeover bid.  

Shareholders are free to make decisions that are potentially detrimental to 

them, that is that allow management to frustrate a bid even if ex post 

shareholders will find it in their interest that management cannot interfere with 

the acceptance of the bid.207 

On a contractual basis, if parties to a contract were to wait on making 

decisions until they had the full facts and information of the market, few 

contracts would be made.  If such few contracts were prevented on the basis of 

parties not having full information, such approach would potentially curtail 

freedom of contracts.  If shareholders by their election chose to have directors 

act as their agents to frustrate future bids, wholly or on a specified basis, just 

                                                
206 Allen Ferrell, ‘Why Continental European Takeover Law Matters’ In: Ferrarini and others 

(eds) Reforming Company and Takeover Law in Europe (OUP, Oxford 2004) 561, 573. 

207 P O Mulbert, ‘Make it or break it: the break-through rule as a break-through for the 
European takeover Directive?’ in G Ferrarini and others (eds) Reforming Company and 

Takeover Law in Europe (OUP, Oxford 2004) 711, 724-725. 
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because shareholders do not assess a particular bid at the time it is made does 

not mean that they should be regarded as having failed to exercise their right of 

decision-making in regard to a bid in question – it only means that they took 

the decision in advance, and should not be paternalistically protected from the 

risk that they took voluntarily unless it could be established that they were 

grossly misled. 

Moreover, shareholders’ decision-making in a pre-bid period could be left 

open-ended, entitling shareholders to review and alter their own prior decision 

that may have authorised a defensive approach and to decide to accept an offer.  

Possibly for the purpose of avoiding legal proceedings in determining on what 

basis shareholders took a decision, and avoiding a situation where minority 

shareholders may demand to review a pre-bid decision, it is much fairer to take 

a paternalistic approach and defer decision-making to post-bid period. 

3.2.5 Shareholder value versus corporate autonomy 

The Directive exposes the tension between promotion of ‘shareholder value’ 

and the promotion of ‘corporate autonomy’ as far as takeovers are concerned.  

Johnston208 observes that the compromise in the Directive as to Article 9 

comes as a disappointment to those who wanted to see provisions analogous to 

the Code rolled out across the EU.  Johnston explains that advocates of the 

approach taken under the Code would argue that the Directive fails to create 

the market for corporate control that would expose entrenched management to 

the discipline of the hostile takeover, and is therefore fundamentally flawed.  

Johnson further explains that those opposed to corporations being governed 

purely with a view to generating shareholder value may consider the 

compromise a victory for managerialism and corporate autonomy, with 

potentially beneficial effects for other stakeholders.  For them, Johnston 

explains, the compromise will demonstrate that there is no Europe-wide 

consensus that shareholder value should be the sole goal of publicly traded 

                                                
208 A Johnston, ‘The European Takeover Directive: Ruined by protectionism or respecting 

diversity’ (2004) 25 Co Law 270 
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corporations, and could even be seen as a qualified rejection of the idea that a 

market for corporate control always leads to optimal resource allocation. 

Shareholder value is commensurate with the wider EC aims of free market 

and free movement of capital.  If power to decide the transfer of shares in the 

company or the outcome of a takeover bid is left in the hands of directors, who 

are often sophisticated professionals keen to promote the interest of the 

company but only if that do not endanger their existence and interest, takeovers 

could hardly achieve the wider EC aims.  Notwithstanding the benefit of 

delegating power in governance, unless power ultimately belongs to the people 

in any organisation, whether it is an economic or political organisation, the 

interests for which such power is supposed to protect, are prone to being 

trampled by the holders of such power if the same are not the end beneficiaries.  

It is possible that the high level of concentrated share ownership in continental 

Europe is the reason why compromising of Article 9 is found acceptable.  In 

companies with concentrated share ownership, corporate autonomy is more 

likely to be accepted, for with the majority or block shareholding also comes 

management control, and the rules on prior authorisation under Article 9 and 

the concept of shareholder value becomes less important and remain only a 

matter for the minority shareholders to worry about. 

3.2.6 Community versus national interests 

The regulatory analysis of takeovers cannot be complete without considering 

the tension between the interests of the Community at European level on the 

one hand, and the interests of individual Member States at the national level on 

the other.  National interests may lie in staying the course on sector self-

regulation to protect local markets, whilst Community interests may lie in 

harmonisation of regulation of the market at large.  The cherished values of 

flexibility in self-regulation may mean that the Panel is able to change the rules 

as and when it suits it to do so.  Whilst such rules may reflect national business 

expectations, such freely changing rules would be difficult to harmonise at 

Community level.  The spirit of national interests taking priority over 

Community interests has, unfortunately, historically marred the process of and 
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led to the compromises that ushered in the Directive.  Provisions like Article 9 

on defensive measures and Article 11 (the break-through rule), reflect the spirit 

of Community interests but for having been rendered ineffective by the 

nationalist interests that reduced them to optional provisions. 

Optional provisions apart, even in what is left of the provisions in the 

Directive, it is easy to over look at first glance that these are implemented in a 

manner that gives priority to national interests at the expense of Community 

interest.  Take for instance, if a Member State, as it is free to do so, sets a 

higher threshold for a mandatory bid, whilst another sets a low threshold.  The 

likely outcome is that takeovers would be hard to occur in a Member State that 

has a higher threshold.  A higher threshold would mean that it takes a little 

more acquisitions of shares and possibly longer to trigger a mandatory bid rule.  

Yet if that were the result of implementing the Directive, Community interests 

in achieving free movement of capital would be defeated, even when a 

mandatory bid provision is not optional.  Once a piece of legislation is allowed 

to be moulded by much political agenda, as it seems to have happened with the 

Directive, it is bound to produce political rules.  Such rules, unlike legal rules, 

require constant appeasements of the political participants, an art the 

Community may not be competent to provide.  The results are likely to be a 

piece of legislation that achieves only the form, and not the substance, of 

regulating takeovers as intended.  Ultimately then, shareholders at Community 

level are not adequately protected, as the diversity of rules and their application 

gives no uniformity. 

3.2.7 Ultimate decision-making vested in shareholders 

By recital 3 of the Directive, the Directive aims at creating Community-wide 

clarity and transparency in respect of legal issues to be settled in the event of 

takeover bids.  This aim is taken a step further by Article 9, which facilitates 

transparency by vesting the power of decision-making in the shareholders.  As 

directors are traditionally answerable to the company and not to shareholders, 

their decisions during a takeover bid could be questionable as to whether they 

are in the interest of shareholders.  As such, ensuring protection of the interests 
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of shareholders, Article 9 precludes directors from taking any action, or 

decision which would otherwise frustrate a bid.  This is a principle of proper 

purpose decision, which is checked and supervised by shareholders to whom 

the ultimate benefit of a takeover lies.  The same principle exists in company 

law, requiring directors to act for a proper purpose in the interest of the 

company as a whole.209  Article 9 simply applies this principle in a practical 

context.210 

However, it is difficult to see how shareholders, who are likely to focus on 

short-term profit exhibited in the offer price, can make a better decision than 

professional directors of the target company.  The bidder negotiates through 

professional agents, while the target does so directly as shareholders, often 

with little professional skills of negotiation.  That would create an imbalance of 

bargaining power.  The resultant effect of a strict interpretation of Article 9 is 

to deprive target shareholders of a vital service of professional directors in 

negotiating for a better deal.  It is not necessarily that a higher price offer is a 

better deal for shareholders.  It may well be that an offer should be rejected 

after the informed opinion of the directors for long-term gains.  If directors are 

rendered passive by a strict application of Article 9, then the unfortunate result 

is likely to be a short-term profit at the expense of long-term interests of the 

company as whole including the interests of other stakeholders. 

However, whereas directors will have the expertise in share value and 

company prospects, faced with the possibility of being ousted out by the new 

controllers if the bid were to be in favour of shareholders’ interests, directors 

may not make the right decision.  Whether this can be resolved by agency 

principles requiring that directors, as agents, work in the best interest of the 

shareholders, as principals, is difficult to assess.  Rather than take risks, it is no 

wonder that Article 9 sensibly cuts through all these by vesting decision-

making power into the hands of shareholders.  The risk of directors making 

                                                
209 Hogg v Cramphorn [1967] Ch 254; Howard Smith v Ampol [1974] AC 821. 

210 Note however, Article 9 is broader than the proper purpose principle, which is only part of 
the analysis in Article 9. 
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decisions solely to protect their positions far outweighs the risk of shareholders 

being deprived of a professional service in deciding what is in the best interests 

of the shareholders and the company as a whole. 

Further, a strict application of Article 9, equivalent to the long-standing 

provision of the Code,211 creates transparency and thereby creates market 

confidence.  As residual beneficiaries of the company assets, combined with 

the common law requirement that decisions be take for a proper purpose,212 it 

is sensible to vest decision-making ultimately with shareholders themselves.  

However, for the purpose of facilitating cross-border takeovers, the 

compromise of Article 9 of the Directive is a watering down of the centrepiece 

rule 21 of the Code.213  This central feature of the Code has always had the 

effect of limiting defensive tactics such that management would not appeal to 

shareholder loyalty or patriotism or use their own resources to buy target 

company shares in the market.214  Instead of extending this central principle to 

takeover regulations in Europe to facilitate cross-border takeovers, the 

Directive waters it down by making it optional.  Thus, shareholder autonomy 

in decision-making and the ability to limit management’s defensive tactics 

cannot be applied with certainty in cross-border takeovers. 

 

                                                
211 Rule 21(1) of the City Code provides: ‘During the course of an offer, or even before the 

date of the offer if the board of the offeree company has reason to believe that a bona fide 
offer might be imminent, the board must not, without the approval of the shareholders in 
general meeting:– (a) take any action which may result in any offer or bona fide possible 
offer being frustrated or in shareholders being denied the opportunity to decide on its 
merits …’. 

212 In Howard Smith Ltd v Ampol Petroleum Ltd [1974] AC 821, directors issued shares to a 
bidder for an improper purpose, that is, not per se in the interest of the company or 
shareholders but to influence the outcome of a takeover in the interest of directors – the 
court set aside the issuing of these shares. 

213 Since its inception in 1968, the central feature of the Code has always been its prohibition 
of defensive actions by management without authorisation of shareholders.  The rule first 
contained in General Principle 7 of the Code in the 1968 version prohibited management 
from taking any action that would frustrate a bid, in the event of an offer or imminent offer, 
without prior authorisation of shareholders. 

214 PL Davies, ‘The Regulation of Defensive Tactics in the United Kingdom and the United 
States’ in Hopt and Wymeersh, European Takeovers (Butterworths, London 1992) 200. 



 86 

3.3 Proportionality between risk-bearing and control 

The principle of proportionality between risk-bearing capital and control is one 

of the two guiding principles relied upon by the Winter Report in 

recommending measures for inclusion in the Directive, including Article 11 or 

the so-called break-through rule.  According to the Winter Report,215 the extent 

to which a shareholder holds risk-bearing capital should determine the extent 

to which he is able to determine the affairs of the company and the operation of 

its business, and further more that the holder of the majority of risk-bearing 

capital should be able to exercise control.  Thus, a successful bidder who has 

acquired a substantial part of the risk-bearing capital in a general bid for all the 

shares of the company should have the ability to break-through any 

mechanisms that frustrate the exercise of proportionate control.216  It is unclear 

why the Winter Report viewed the break-through rule as compatible with the 

proportionality principle – when the effect of the former is to disable the latter.  

One matter seems clear – the break-through rule is novel to the UK’s company 

law approach of breaking through entrenched rights, and it may accord less 

protection to shareholders. 

The Winter Report’s break-through recommendations are adopted in Article 

11 of the Directive.  At the core of Article 11 are two meanings of the break-

through rule.  First, when shareholders exercise their power of decision-

making under Article 9, restrictions on voting rights provided for in the articles 

of association of the offeree company shall not have effect at the general 

meeting.  This means that, in seeking to authorise or otherwise restrict 

defensive measures in accordance with Article 9, regardless of any contractual 

or other restrictions on voting rights or whether some shares carry multiple-

voting rights, all shareholders are to exercise one vote per share at the general 

meeting.  Second, if following a bid, the offeror holds 75 per cent or more of 

the capital carrying voting rights, no restrictions on the transfer of shares or on 

                                                
215 Herein before referred to as the ‘Winter report’ – Report of the High Level Group of 

Company Law Experts on Issues Related to Takeover Bids (Brussels, 10 January 2002) 21. 

216 Winter Report (2002) 29. 
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voting rights nor any extraordinary rights of shareholders concerning the 

appointment or removal of board members provided for in the articles of 

association of the offeree company shall apply.  The effect of this provision is 

again that, all shareholders are to exercise one vote per share at the general 

meeting convened by a successful offeror in order to amend the articles of 

association or to remove or appoint board members. 

The principle behind Article 11 is the realisation that, if restructuring of 

companies and capital markets are to be facilitated, entrenched company rights 

must give way.  The principle is not novel in company law, but the Directive’s 

approach is too radical.  Company law in general has always sought to achieve 

a balance between the rights secured by shareholders as a reflection of their 

bargains, and the economical need to remove barriers that stifle the expansion 

of company business.  Where rights are contained in the articles of association 

of the company, company law provides for a mechanism of altering the 

articles.217  Where the rights are classified as class rights, which may include 

multiple-voting rights attached to particular shares, company law provides a 

particular mechanism for altering or removing such rights.218  Minority 

shareholders who have certain rights entrenched in the articles of association, 

such as the right to appoint a director, are particularly protected in company 

law.219  Where the rights cannot be altered or removed by other mechanisms 

company law provides a compromise arrangement that involves the holders of 

the rights and the courts.220  What the Directive requires in Article 11 is 

                                                
217 For instance, section 21 CA 2006 allows shareholders to alter provisions in the articles of 

association by passing a special resolution, that is, 75 per cent of the majority shareholders 
must agree to the alteration.  The alteration, however, must be for the benefit of 
shareholders and not merely for the company as a legal entity – Allen v Gold Reefs of West 

Africa [1900] 1 Ch 656; Greenhalgh v Ardene Cinemas Ltd [1950] 2 All ER 1120. 

218 The procedure is laid down in section 630 CA 2006, which requires consent of at least 75 
per cent of shareholders of a particular class affected. 

219 In Cumbrian Newspapers Ltd v Cumberland & Westmoreland Printing Ltd [1987] Ch 1 a 
minority shareholder holding only 10 per cent of the shares successfully claimed class 
rights, including the rights to appoint a director. 

220 Section 895 CA 2006 provides a particular procedure that involves making compromises 
and arrangements.  This broadly requires meetings of holders of the rights, and approval by 
the courts of the compromise reached with holders of those rights. 
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tantamount to a radical approach that cuts through and ignores the provisions 

of UK company law – an approach which UK participants are not accustomed 

to and would undoubtedly find hard to accept. 

The rights attached to shares not only represent the financial interest of the 

shareholder in the company but also reflect investment bargains the 

shareholders made when they bought the shares, and, money being at stake, 

require protection.  Unless the purported rights are mere privileges,221 the 

holders are vested with expectations that their bargains will be protected.  

Where rights exist it is only fair that when such rights are to be removed, rather 

than simply rendering the rights ineffective, a fair mechanism is followed.  

Company law statutes provide a high level of protection of shareholder 

rights.222  To match this protection closely, the Directive requires that 

shareholders, who suffer any loss as a result of having their rights removed or 

made ineffective, must be given an equitable compensation in accordance with 

the terms to be determined by national laws.  To the extent of an equitable 

compensation being offered to shareholders, one would find the Directive 

striking the balance between on the one hand protecting the interests of 

shareholders, and on the other hand facilitating takeovers by removing 

structural barriers. 

However, Article 11 is optional, such that Member States may choose not to 

apply it.223  Possibly, because of the perceived complication of the 

compensation requirement, the UK has opted not to apply the break-through 

                                                
221 For example, in a recent dispute adjudicated by the Takeover Appeal Board, the Eurotunnel 

plc 2007/2, the appellants, had relied heavily on the decision in Cumbrian Newspaper 

Group Limited v Cumberland & West Moreland Herald Newspaper & Printing Co Ltd 
[1987] Ch 1, claiming that their travel privileges were class rights entitling them to either 
receive a separate offer or their consent to be sought before those rights could be varied.  
The Takeover Appeal Board, chaired by Lord Steyn, found that there was no evidence that 
Eurotunnel intended to create a separate class of share through its travel privileges scheme, 
either through the prospectus or otherwise, and that no rights attaching to the shares had 
been incorporated in the articles of association of the company which, if the intention was 
to create a separate class of shares, would normally be the case. 

222 A range of provisions is available to resolve issues affecting shares – the provisions include 
sections 21, 630 and 895 CA 2006, discussed above. 

223 Article 12 of the Directive makes Article 11 (and Article 9) optional. 
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rule.  As the UK has not opted in to Article 11 of the Directive, there is no 

direct rule in the Code dealing with the so-called break-through rule.  Although 

the UK has opted out of this provision, nevertheless in implementing the 

Directive, the CA 2006 includes a right for any company to opt into the break-

through provision of Article 11 pursuant to Article 12 of the Directive.224  

Whether the UK will lose out for opting out of Article 11, or whether 

companies will gain anything for opting in, is questionable.  In the UK, the 

dictates of the market for securities on a regulated market have reduced the 

number of companies with preferential share and voting structures that would 

be subject to a break-through rule – as a result, whether or not a company 

should opt in to Article 11 of the Directive is unlikely to be relevant in most 

cases. 

At any rate, a UK company opting to opt in to Article 11 of the Directive is 

likely to face upheaval on the question of compensation.225  Possibly because 

Article 11 of the Directive is optional, and the UK has generally opted out, the 

issue of compensation is inadequately provided for in the CA 2006.  It is not 

stated in the CA 2006 who is to pay, how much is to be paid, and how the 

courts are to determine or calculate the amount to be paid.226  In contrast, the 

Code levies the compensation and its determination on the offeror.227  The CA 

2006 seem to suggest that compensation is determined by the courts, yet the 

                                                
224 It is clear from the CA 2006 that Article 11 of the Directive is not to be applied in all cases 

of takeovers.  In keeping with Article 12 of the Directive, sections 966 to 972 of the CA 
2006 provide an option for listed companies to opt in to Article 11 should they wish to.  
These sections provide for conditions that have to be met if listed companies wish to opt in 
to Article 11 – broadly, a special resolution is required for both initial opting in and 
subsequent option out. 

225 CA 2006, s 968. 

226 Referring to removal of company restrictions pursuant to Article 11 of the Directive, for 
companies that have opted in, section 968(6) CA 2006 simply provides that, if a person 
suffers loss as a result of any act or omission that would (but for this section) be a breach of 
an agreement to which this section applies, he is entitled to compensation, of such amount 
as the court considers just and equitable, from any person who would (but for this section) 
be liable to him for committing or inducing the breach. 

227 Rule 24.2(d)(xv) of the Code, 8th edition, 2005, requires the offeror to include in the offer 
document: the compensation (if any) offered for the removal of rights pursuant to Article 
11 of the Directive together with particulars of the way in which the compensation is to be 
paid and the method employed in determining it. 
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Code seem to suggest that this is a matter for the offeror.  Whichever 

interpretation is adopted, the effect of an offeror paying for compensation is to 

defeat incentives for investors, as it would increase the costs of takeovers and 

make takeovers unattractive.  Moreover, a UK company that opts in has no 

reciprocity safety-net if faced by an offeror who does not apply Article 11 of 

the Directive – the alternative is to opt out again altogether.  Why then would a 

UK company, well advised, be interested in opting in to Article 11 of the 

Directive in the first place? 

 

3.4 Equal treatment of shareholders 

Although the Directive adds nothing in the matter of shareholders’ protection 

to what is already contained in the Code, even prior to the current version of 

the Code, the general statutory protection of shareholders is a progressive 

landmark in the UK.  The Directive’s addition is in the form of giving legal 

force to the provisions in the Code; prior to the Directive the Code had no legal 

force albeit fully complied with.  At the heart of the objective of protecting 

shareholders is the principle of equal treatment of all shareholders.  Company 

laws have come a long way in providing an effective protection of shareholder 

interests, especially minority shareholders.  It is in this regard that the 

principle of equal treatment, being cemented in company law by the Directive, 

is a commendable progress in the UK. 

From the common law perspective, shareholders have always had very little 

protection.  First, shareholders do not manage the business of the company, it 

is the directors who do so.228  Secondly, the directors who manage the 

                                                
228 Table A Regulations Article 70 (1985) provides: – ‘Subject to the provisions of the Act, the 

memorandum and the articles and to any directions given by special resolution, the 
business of the company shall be managed by the directors who may exercise all the 
powers of the company. No alteration of the memorandum or articles and no such direction 
shall invalidate any prior act of the directors which would have been valid if that alteration 
had not been made or that direction had not been given. The powers given by this 
regulation shall not be limited by any special power given to the directors by the articles 



 91 

company are not answerable to the shareholders but to the company itself.229  

The traditional statutory power of the shareholders to manage the business of 

the company is to appoint and remove directors from office;230 even then, the 

practical dimension of this limited power lies with the majority shareholders in 

the general meeting, which leaves the minority less protected.  In the landmark 

case of Foss v Harbottle (1843) common law showed that minority 

shareholders were less protected.  Two points emerged in this case.  First, 

where there is an alleged wrong on the company, the proper claimant is the 

company itself and not the aggrieved shareholder.  Secondly, if the majority 

approved of the act of the directors, the minority shareholder could not be 

heard in court. 

Gradually, this common law lack of adequate protection of minority 

shareholders changed.  The courts have acknowledged the lack of protection 

given to minority shareholders.  Indeed, in the words of Hoffmann: 

 

… the emancipation of minority shareholders is a recent event in 
company law.  For most of the twentieth century minority 
shareholders were virtually defenceless, kept in cowed submission by 
a fire-breathing and possibly multiple-headed dragon called Foss v 

Harbottle.  Only in exceptional cases could they claim protection of 
the court. … A statutory remedy was provided for the first time in 
1948 but this proved relatively ineffectual.  It was not until 1980 that 
Parliament forged the sword … section 459 of the CA 1985 and which 
enables the unfairly treated minority shareholder to slay the 
dragon’.231 

                                                                                                                            
and a meeting of directors at which a quorum is present may exercise all powers 
exercisable by the directors’. 

229 Directors do not, in general, owe any contractual or fiduciary duty to shareholders; see 
Percival v Wright [1902] 2 Ch 421. 

230 Shareholders can remove directors from office – (see section 168 CA 2006) – A company 
may by ordinary resolution remove a director before the expiration of his period of office, 
notwithstanding anything in its articles or in any agreement between it and him. 

231 Robin Hollington, Minority Shareholder’s Rights (Sweet & Maxwell, London 1999) 
Foreword [a ‘Foreword’ by Lord Hoffmann]. 
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Whereas the CA 1985 offered some protection to minority shareholders, by 

virtue of section 459, now section 994 CA 2006, this has not been without its 

shortfalls.  The principles of common law have time and again led the 

interpretation of section 994 to the extent that the majority of minority 

shareholders are looked upon to decide the fate of a minority within a 

minority.232  It is perhaps due to the weakness of the common law that 

shareholder protection became the iconic theme of the self-regulated takeover 

industry, with the emergence of the Code in 1968.  The Code introduced rules 

including the mandatory bid rule: requiring that an acquirer who accumulated 30 

per cent or more of the target company’s shares to tender for all the shares at 

the same price has paid for the shares already acquired.  The underlying 

objective is to prevent the transfer of effective control through selective 

acquisitions at inflated prices without offering the same terms to all 

shareholders.233  The Directive introduces nothing novel but reaffirms the rules 

in the Code, and the principle of equality of treatment of all shareholders in 

regard to the process of a takeover. 

The rules on equal treatment of shareholders are in keeping with the guiding 

principle developed by the Company Law Review Steering Group.  The 

guiding principle is that company law should be primarily enabling or 

facilitative – which does not eliminate legal intervention – examples of which 

include the avoidance of substantial market failure, by providing mandatory 

provisions to protect shareholders.234  Section 943 of the CA 2006 enables the 

Panel to make rules required to implement the Directive, which includes rules 

                                                
232 In Smith v Croft (No. 2) [1987] 3 All ER 909, 942 (Knox J), the idea of paying regard to the 

views of an independent majority of shareholders within a minority shareholders who 
petition the courts in a derivative action was developed. 

233 T Tridimas, ‘Self-regulation and investor protection in the UK: the takeover panel and the 
market for corporate control’ (1991) 10 CJQ 24, 32. 

234 Modern Company Law for a Competitive Economy – Final Report (DTI, London July 
2001) 5. 
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on equal treatment of shareholders.  These rules are now contained in the 

Code. 

As already stated, the main body of law implementing the Directive is 

contained in the Code.  Under the Code, the principle of equal treatment for all 

shareholders has two limbs: equivalent offer value extended to all 

shareholders; and same information to be given to all shareholders.  The rules 

on equivalent offer value are detailed and extensive enough to offer equal 

treatment to all shareholders.235  As to providing same information to all 

shareholders, the rules are equally comprehensive in order to accord equal 

treatment.236  The rationales of the Code are the equality of access to the 

market as between institutional investors and their private counterparts, the 

protection of the minority, and the prevention of the pressure to tender.237  To 

the extent of its comprehensiveness in regard to the rules, and in terms of 

achieving equal treatment of shareholders, the Code surpasses most regulatory 

rules elsewhere, including regulations in the USA,238 – and to that extent the 

Code imports nothing from the Directive. 

 

                                                
235 The rules in the Code range from requiring comparable offers (rule 14); appropriate offer 

(rule 15); no special deals (rule 16); same price (rule 6.1); revised offer (rule 6.2); all 
entitled to revised offer (rule 32.3); if acquired by cash then extend cash offer to all (rule 
11.1); to requiring that if shares are acquired by exchange of shares then the bidder must 
extend exchange of share offer to all shareholders (rule 11.2). 

236 The rules in the Code range from requiring sufficient information dissemination by the 
boards – rule 23; timely information – rule 20.1; detailed financial information – rules 24 
and 25; accurate information – rule 19.1; up to date information – rule 27.1; board to take 
responsibility for information – rule 19.2; to requiring of the giving of same information to 
competing offerors – rule 20.2. 

237 Panel answers to DTI inquiry of July 1974, cited in MA Weinberg and MV Blank on 
Takeovers and Mergers (4th edn Sweet & Maxwell, London 1979) 569. 

238 See DA DeMott, ‘Current issues in tender offer regulation: lessons from the British’ (1983) 
58 NYUL Rev 945, 983-987. 
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3.5 The mandatory bid principle 

3.5.1 The nature and effect of the rule 

Article 5 of the Directive requires Member States to have a mandatory bid rule, 

the object of which is the protection of minority shareholders.  This requires 

that where a natural or legal person, as a result of his own acquisition or the 

acquisition by persons acting in concert with him, holds securities of a 

company which, added to any existing holdings of those securities of his and 

the holdings of those securities of persons acting in concert with him, directly 

or indirectly give him a specified percentage of voting rights in that company, 

giving him control of that company, Member States shall ensure that such a 

person is required to make a bid as a means of protecting the minority 

shareholders of that company.  In the UK, this is implemented by section 943 

of the CA 2006, which essentially gives effect to the relevant rules of the 

Code.  On reaching a 30 per cent of voting shares, a mandatory rule is 

triggered under the Code.  The Directive itself does not define the threshold at 

which a mandatory rule is triggered.  By not providing a percentage of voting 

rights above which control has been acquired to trigger a mandatory bid 

requirement, the Directive defeats its harmonising objective. 

Rule 9 of the Code provides for a mandatory rule.  This requires that: (a) 

any person who acquires, whether by a series of transactions over a period of 

time or not, an interest in shares which (taken together with shares in which 

persons acting in concert with him are interested) carry 30 per cent or more of 

the voting rights of a company; or (b) any person, together with persons acting 

in concert with him, is interested in shares which in the aggregate carry not less 

than 30 per cent of the voting rights of a company but does not hold shares 

carrying more than 50 per cent of such voting rights and such person, or any 

person acting in concert with him, acquires an interest in any other shares 

which increases the percentage of shares carrying voting rights in which he is 

interested, such person shall extend offers to the holders of any class of equity 

share capital whether voting or non-voting and also to the holders of any other 

class of transferable securities carrying voting rights. Offers for different 
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classes of equity share capital must be comparable; the Panel should be 

consulted in advance in such cases.  An offer will not be required under this 

Rule where control of the offeree company is acquired as a result of a 

voluntary offer made in accordance with the Code to all the holders of voting 

equity share capital and other transferable securities carrying voting rights. 

The mandatory bid rule aims at: (1) preventing clusters of share purchases 

that would transfer control in the target company thereby locking in 

shareholders without being offered an opportunity to decide on such control; 

and (2) preventing the offering of different levels of share prices without 

extending the same price to all shareholders.  Article 5 of the Directive 

requires an equitable price to be extended to all remaining shareholders, which 

is determined by reference to the highest price paid in the previous 12 months.  

In suggesting an equitable price criterion, the Winter Report sought to avoid a 

litigation culture where issues on price would be determined by the courts.  In 

particular, the Winter Report was of the view that it is not desirable that such a 

question – which will arise in the midst of a complex transaction where time is 

of the essence and where the issue will depend very much on particular 

circumstances if it is left undefined – should be determined by long drawn out 

court proceedings.239  Thus, if the criterion is so set, national regulators will be 

able to determine the equitable price to be paid and participants will not need 

to refer the case to the European Court of Justice to determine an equitable 

price under the Directive. 

Further, in recommending this criterion, the Winter Report sought to enable 

efficient functioning of capital markets in the EU by providing a sufficient 

degree of predictability as to the consideration to be offered in a mandatory 

bid.240  By means of this criterion, an offeror is able to predict how much he 

will pay for the shares, and the shareholders are able to predict how much to 

expect.  Thus, on one hand the rule prevents arbitrary control in the company 

against interests of other investors, and on the other hand it prevents unfair 

                                                
239 Winter Report (2002) 48. 

240 Winter Report (2002) 49. 
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treatment of shareholders.  If arbitrary control is not prevented, such control 

would make the holding of shares in the company unattractive for the other 

shareholders who denied an opportunity to assess whether to remain holding 

shares in the company or to sell off their shares. 

However, the very rule is capable of escalating arbitrary control, as 

uncertainty increases when shareholders are lured by the offer and many 

shareholders give in rendering the others minority and making shareholding for 

such minority less attractive.  An investor who may only want to raise his 

portfolio to say 35 per cent, leaving other shareholders in investment, is forced 

by the rule to bid for all remaining shares, causing a panic of sale by other 

shareholders who otherwise would have lived with a 35 per cent majority 

shareholder.  It is, however, difficult to see a better way than by a mandatory 

rule regulation.  If it is left to the market forces of demand and supply, 

minority shareholders may not even have the remedy of selling their shares at a 

fair price.  But a point not to be ignored is the effect of acceleration of arbitrary 

control in the company causing a squeeze out of the minority, who may not 

have the means to invest elsewhere, thereby destabilising minority investment 

portfolios. 

The mandatory rule also has the potential of limiting investment growth to 

29.9 percent, as beyond that point, an investor must make a mandatory bid to 

all the shares.  Thus, small stake investors cannot invest beyond 29.9 per cent 

unless they have enough capital to own all the shares in a company.  Other 

than a condition of obtaining 50 per cent or more acceptances, rule 13 of the 

Code limits an investor’s ability to attach conditions to the offer.  Thus, if an 

investor cannot comply with all the requirements, his option only lies in 

maintaining a low share portfolio capped at 29.9 per cent and to sell his shares 

to a majority and wealthier bidder. 

Whether a mandatory rule is justified in legal terms is another matter.  

Enriques argues that, whilst well-identified interest groups will gain from an 

EC mandatory bid rule provision, the rule have no legal justification in terms 

of equal treatment.  Enriques argues: 
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… some it cannot be viewed as an application of the general principle 
that companies have a duty of equal treatment of shareholders, 
because in our setting the ‘relationship between the shareholders 
horizontally’ is involved, and European company laws have no 
principle imposing equal treatment horizontally.241 

 

This is arguably an example of how takeover rules have the effect of altering 

the understanding of mainstream company laws.  The alternative way of 

looking at this point is to view takeover rules as not imposing the equal 

treatment duty on companies but rather on investors or bidders (whether legal 

persons or natural persons).  In such an alternative view, a mandatory bid has 

legal justification by way of equal treatment under capital markets generally 

beyond a narrow understanding of company laws.  But even under company 

laws, the duty is legally justified as our company laws do not particularly 

address the question of duties owed by investors or bidders to shareholders. 

3.5.2 Progressive application of the mandatory rule 

Under the so-called self-regulation, the Panel in general applied the mandatory 

rule, and the rules in a flexible manner.  There is a need to define in practical 

terms what is meant by the flexibility of the Panel.  A good example is given 

by Tridimas,242 where the Panel created an exception around its mandatory 

requirement rule.  Following the October 1987 stock market crash and the 

failure of the British Petroleum privatisation, the Bank of England offered to 

repurchase British Petroleum’s partly paid shares from private investors.  This 

had the effect of putting the shareholding of the Bank of England to 36 per 

cent, which in accordance with the Code would have required the Bank of 

England to make a mandatory offer to all investors.  Because of the flexibility 

of the Panel, the Panel agreed that, if the bank of England were to purchase the 

shares and thereby reach a 36 per cent stake, it would not be required to make a 

                                                
241 Enriques, ‘The Mandatory Bid Rule in the Proposed EC Takeover Directive: Harmonization 

as Rent-Seeking?’ In Ferrarini and others (eds) Reforming Company and Takeover Law in 

Europe (OUP, Oxford 2004) 767, 790. 
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mandatory offer, provided the Bank of England agreed to vote only 29.9 per 

cent of its shareholding.  It is this kind of flexibility that was lost when the 

Panel transformed from self-regulator to statutory regulator.  However, this so-

called flexibility is capable of rendering takeover rules uncertain.  To avert this 

uncertainty, whilst the Panel may change the rules in the Code, section 944 of 

the CA 2006 now requires that the Panel publishes such changes first.  As 

such, the flexibility that would allow the Panel to suddenly change the rules, 

thereby causing uncertainty, has been limited. 

Like any other rule there are often parties who would seek to evade the rules 

through some loophole.  The mandatory rule requires that the same price paid 

to shares within the last 12 months be offered to all the remaining shares.  The 

offeror includes all concerted parties – these being parties that collude to buy 

shares or that may later hold shares in common.  In Gilgate Holdings Ltd,243 a 

number of parties bought shares in a manner that was against the spirit of the 

rule, and yet they were not found to be in breach of the rule.  These parties 

bought 29 per cent of the shares at 22.5 pence per share, and after 12 months 

plus one day they bought more shares equivalent to 7 per cent at only 8.75 

pence per share.  This meant that enforcing the mandatory bid required the 

concerted parties to offer to pay only 8.75 pence per share; being the highest 

price they had paid for shares in the last 12 months.  This loophole is not 

covered by the Code in its present form and is not covered by the Directive as 

implemented by the CA 2006. 

Another way that parties may seek to avoid triggering a mandatory rule is to 

use other parties to acquire shares.  The terminology used to refer to such other 

parties is parties acting in concert.  A definition of persons acting in concert is 

given in the Code.  The definition is wide enough to cover general behaviours 

parties may develop to avoid the scourge of a mandatory rule.  Persons acting 

in concert comprise of persons who, pursuant to an agreement or 

                                                                                                                            
242 T Tridimas, ‘Self-regulation and investor protection’ (1991) 10 CJQ 24, 30. 

243 < http://www.thetakeoverpanel.org.uk/new/statements/DATA/1980/1980-01.pdf > Panel 
Statement (14th March 1980) accessed 20 July 2006. 
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understanding (whether formal or informal), co-operate to obtain or 

consolidate control of a company or to frustrate the successful outcome of an 

offer for a company.  Under the Code, the definition of persons acting in 

concert presumes certain persons to be acting in concert,244 the effect of which 

is to close this loophole, making the mandatory rule effective. 

3.5.3 Economic reasoning on equal treatment 

There is an argument that it is wasteful to regulate takeover activities if only to 

achieve equal treatment of shareholders by way of a mandatory rule.  

Easterbrook and Fischel argue that shareholders need not be treated equally in 

particular takeover transaction, because, by diversifying their investment 

portfolios, investors may protect against the risk of consistently falling on the 

losing side of unequal treatment.245  The authors argue that if the market can 

even out apparent inequality in this way, the costs of unneeded regulation to 

promote equality might well be thought socially wasteful.246 

However, DeMott,247 in response to this market argument, finds that the 

total portfolios of most individual investors are so small that they are unlikely 

to achieve adequate diversification through direct investment in shares and that 

                                                
244 Under ‘Definitions’ of the Code, persons presumed to be persons acting in concert with 

other persons include:— (1) A company, its parent, subsidiaries and fellow subsidiaries, 
and their associated companies, and companies of which such companies are associated 
companies, all with each other (for this purpose ownership or control of 20% or more of 
the equity share capital of a company is regarded as the test of associated company status); 
(2) A company with any of its directors (together with their close relatives and related 
trusts); (3) A company with any of its pension funds and the pension funds of any company 
covered in (1); (4) A fund manager (including an exempt fund manager) with any 
investment company, unit trust or other person whose investments such fund manager 
manages on a discretionary basis, in respect of the relevant investment accounts; (5) A 
connected adviser with its client and, if its client is acting in concert with an offeror or with 
the offeree company, with that offeror or with that offeree company respectively, in each 
case in respect of the interests in shares of that adviser and persons controlling, controlled 
by or under the same control as that adviser (except in the capacity of an exempt fund 
manager or an exempt principal trader); and (6) Directors of a company which is subject to 
an offer or where the directors have reason to believe a bona fide offer for their company 
may be imminent. 

245 Easterbrrok and Feschel, ‘Corporate control transactions’ (1982) 91 Yale LJ 698, 712-714. 

246 Easterbrrok and Feschel, ‘Corporate control transactions’ (1982) 91 Yale LJ 698, 708-711. 

247 DeMott, ‘Current issues in tender offer regulation: lessons from the British’ (1983) 58 
NYUL Rev 945, 983. 
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adequate diversification is difficult to achieve in the light of the difficulty of 

determining in advance what investments might be subject to some degree of 

unequal treatment in an acquisition transaction.  Thus, a legal response by way 

of the Directive that affirms the long-standing principle of the Code should be 

seen as the most appropriate protection of shareholders’ interests. 

 

3.6 Squeeze-out and sell-out 

The notion of a squeeze-out refers to the right of a majority shareholder to buy 

out a minority shareholder, and the notion of a sell-out refers to the right of a 

minority shareholder to sell to a majority shareholder.  Anticipating an 

increased post-takeover share value, shareholders may hold out during the bid, 

and hope to sell at a later stage, creating the free rider problem.  The squeeze-

out allows the bidder to overcome the free rider problem.248  These rights are 

contained in Articles 15 and 16 of the Directive, which were a result of the 

recommendations of the Winter Report.  Article 15 deals with the squeeze-out 

right and Article 16 deals with the sell-out right.   These rights have long 

existed under UK company laws, specifically, they were provided for under 

Part 13A of the CA 1985.  The implementation of Articles 15 and 16 under the 

CA 2006 simply restates with minor changes the provisions under Part 13A.249  

However, the acceptance of the squeeze-out right in company law is in effect a 

promotion of capitalism at the cost of protection of minority shareholders 

where such minority does not wish to give up his shareholding.  It is a naïve 

law’s response to commercial demands and reality. 

Articles 15 and 16 of the Directive were adopted from the recommendations 

of the Winter Report.250  The Winter Report found that both the squeeze-out 

right and the sell-out right, prior to the Directive, were not regulated at 

                                                
248 M Burkart and F Panunzi, ‘Mandatory bids, squeeze-out and the dynamics of the tender 

offer process’ in G Ferrarini and others (eds) Reforming Company and Takeover Law in 

Europe (OUP, Oxford 2004) 737, 793. 

249 Sections 974 to 991 CA 2006 restate provisions in Part 13A of the CA 1985, incorporating 
recommendations of the Company Law Review 2001, and in line with the Directive. 
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European Union level.  The Winter Report also found that these rights existed 

in most Member States but were applied with greater diversity.  There was 

therefore a need to regulate and harmonise these rights at European Union 

level.  In the light of the greater diversity of squeeze-out and sell-out regimes 

in different Member States, the Winter Report recommended that Member 

States should have the possibility to set the threshold for triggering the 

squeeze-out right either by reference to the capital (between 90% and 95%) or 

by reference to the number of acceptances in the offer (at 90%).  A threshold 

for a sell-out right was also recommended to be determined by reference to the 

capital (between 90% and 95%).  Further, where there are several classes of 

securities outstanding, the Winter Report recommended that the rights 

(squeeze-out and sell-out) should apply on a class-by-class basis.  The 

provisions contained in Articles 15 and 16 of the Directive largely adopt the 

recommendations in the Winter Report. 

At common law, a company that made an offer for another company’s 

shares had no power to compel any shareholder to part with his holding against 

his will.  This common law position changed with the enactment of the 

Companies Act 1928.251  Subsequently over the years the right of squeeze-out, 

together with the right of sell-out, were fully cemented in company law, under 

Part 13A of the CA 1985.  A restatement of these rights, taking into account 

the recommendations of the Company Law Review,252 and for the purpose of 

implementing the Directive, are now contained in sections 974 and 991 of the 

CA 2006. 

Paradoxically, it is at the heart of the Directive to provide protection to 

minority shareholders, yet for the wider public interests in seeking to keep bids 

more attractive for potential bidders, property rights of minority shareholders 

                                                                                                                            
250 The Winter Report (2002) 67-68. 

251 This was followed by the Companies Act 1948 of which section 209 imposed an equivalent 
of a squeeze-out right by which a minority shareholder was compelled to sell his shares to a 
successful bidder who became a majority shareholder: see also Re Castner-Kellner Alkali 

Co Ltd [1930] 2 Ch 349; and Re Hoare & Co Ltd [1933] All ER Rep 105. 
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are rendered obsolete.  The Winter Report considered this enigma and 

concluded that, so long as the squeeze-out right applies only when the minority 

is fairly small and appropriate compensation is offered, the use of squeeze-out 

to address these public interests is appropriate.  The Company Law Review 

Steering Group saw the minority’s plight as follows: 

 

A minority shareholder, without control over the company, and most 
probably without any ready yardstick against which to measure the 
value of his shares, the strength of his bargaining position is in any 
event based solely on his ability to refuse to sell.  We do not think that 
it would be possible to devise … sufficient safeguards to protect a 
minority shareholder’s interests, to justify depriving him of the one 
card of value he retains in his hand.253 

 

It is a pity that the Company Law Review Steering Group, as well, recognised 

the infringement of property rights that a compulsory squeeze-out creates, and 

could only empathise with the plight of minority shareholders.  Although 

squeeze-out rights have long been accepted as part of company law in the UK, 

it does not seem right that a shareholder should be compelled to sell his shares, 

rendering shareholding an illusory right. 

If the bidder who has either acquired, or contracted to acquire, 90 per cent 

or more of the shares carrying voting rights in a given class of shares, wishes 

to acquire the remaining shares in the target company, he may give notice of 

his intention and require the holders of the remaining shares to sell those shares 

to him.  This notice must be given to the minority shareholder within three 

months of the bidder acquiring the threshold shares.254  It would appear that, 

the mere fact that the minority shareholder does not wish to sell his shares is no 

ground for defeating a compulsory purchase of his shares.  The courts have, 

                                                                                                                            
252 See Modern Company Law for a Competitive Economy – Final Report (DTI, London July 

2001) 292. 

253 Modern Company Law for a Competitive Economy – Final Report (DTI, 2001) 283 – 
emphasis added. 

254 Article 15.4 of the Directive. 
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under the old statutory regimes, only looked at applications resisting 

compulsory purchase if founded on grounds that the offer was unfair; but even 

then the courts have not favoured such applications.255  Moreover, the onus is 

on the minority shareholder to prove that the offer was unfair.256  The test of 

fairness is not on whether it is fair for a minority’s property rights and liberties 

of investment to be removed, but on whether the price offered to the minority 

shareholder in return is a commercially acceptable offer price.  However, the 

compulsory purchase is only restricted to takeovers.257  Thus, fairness in 

takeovers is all about economics, not law; and the law’s intervention is only an 

economical dimension applied to maintain commercial usage. 

Although the Winter Report found that the ability of one party to enforce 

the acquisition of the shares of another represents a significant infringement of 

the latter’s vested property rights, it felt that there was a justification for such 

infringement.  The Winter Report found that various courts in the Member 

States had ruled that the squeeze-out right was not to be regarded as 

incompatible with property rights, as the squeeze-out right is not exercised to 

satisfy private interests only but public interests.  The Winter Report argued 

that without a squeeze-out right, takeover bids are less attractive to potential 

bidders – because of the costs and risks relating to the existence of minority 

shareholders after the bid.  The Winter Report was of the view that it is in the 

public interest to have companies efficiently managed on the one hand, and 

securities markets sufficiently liquid on the other hand.  And that, so long as 

the squeeze-out right applies only when the minority is fairly small and 

appropriate compensation is offered, the use of squeeze-out to address these 

                                                
255 In Re Bugle Press Ltd [1961] Ch 270, 276-277 Buckley J said: ‘In the ordinary case of an 

offer under this section [s 430C Companies Act 1985], where the 90 per cent majority who 
accept the offer are unconnected with the persons who are concerned with making the 
offer, the court pays the greatest attention to the views of that majority.  In all commercial 
matters, where commercial people are much better able to judge of their own affairs than 
the court is able to do, the court is accustomed to pay the greatest attention to what 
commercial people who are concerned with the transaction in fact decide’. 

256 Re Gierson, Oldham and Adams Ltd [1968] Ch 17. 

257 Re Bugle Press Ltd [1961] Ch 270. 



 104 

public interests is proportionate.258  It is difficult to see how forcing a minority 

shareholder out of the company against his will thereby creating concentrated 

share ownership makes takeovers attractive to potential future bidders. 

Take for example, a company that started off as a one-man private 

company, increased its value over the years and changed to a public company, 

then listed to trade its shares on a regulated market.  A takeover bidder comes 

along and acquires 90 per cent of the shares.  A minority shareholder and 

founder of the company wishes to retain his investment in the company for his 

retirement income; he pleads to the law for his vested interests.  In response, 

the law is only concerned with whether a fair price has been offered to him.  It 

is a naïve legal response to commercial demands and reality.  If that were the 

law’s response in protecting the vested interests of this minority shareholder, 

he would be horrified at the manner of protection accorded to him.  In the end, 

the acceptance of the squeeze-out right in company law is in effect a promotion 

of capitalism at the expense of protecting minority shareholders who may not 

wish to give up their vested shareholding. 

Moreover, if the shareholder being squeezed out should sacrifice his 

property interests for the public good to make takeovers attractive to future 

bidders, it is difficult to see how that rationale is justified.  The bidder will in 

turn hold 100 per cent shares, turning the share structure of the company into a 

concentrated ownership, which makes it the more difficult for future bidders.  

According to Ferrell, in concentrated share ownership, especially if shares are 

vested in a single shareholder after a bid, ‘an acquisition will only occur when 

– and only when – the controller consents or has somehow lost control’259 – 

hence, favouring a bidder to squeeze-out a minority does not attract future 

bidders but rather repels them.  Most of continental Europe has for a long time 

had a concentrated share ownership structure, and so no wonder many EU 

Member States found the squeeze-out right favourable. 

                                                
258 See the Winter Report (2002) 61-62. 

259 Allen Ferrell, ‘Why Continental European Takeover Law Matters’ In: Ferrarini and others 
(eds) Reforming Company and Takeover Law in Europe (OUP, Oxford 2004) 561, 562. 
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Rather than the law’s naïve response to the plight of minority shareholder in 

whom there is no interest to sell his shares, a principle prohibiting prejudicial 

conduct of a shareholder, should be developed.  Under this suggested principle, 

the conduct of a shareholder should not prejudice the interests of the company.  

Lord Evershed MR said that a minority shareholder should only be squeezed-

out if ‘the minority shareholder was in some way acting in a manner 

destructive or highly damaging to the interests of the company from some 

motives entirely of his own’.260  In assessing a shareholder’s conduct, the test 

should be subjective and regard should only be had to the personal conduct of 

the shareholder in question.  Nothing in the Directive precludes developing a 

measure applying the squeeze-out right in the manner suggested.  The courts of 

equity would be accustomed with this body of principles.  The suggested 

principle appears unlikely to be adopted in the present climate of opinion.261 

 

3.7 Conclusion 

A major task in the Directive is to strike a balance between on the one hand the 

objective of protecting the interests of minority shareholders, and on the other 

hand the objective of facilitating cross-border takeover activities.  Both 

Articles 9 and 11 of the Directive were meant to serve these dual conflicting 

objectives of takeover regulation.  National and political interests seem to have 

led to a compromise that has optimised these provisions.  As such, shareholder 

protection remains in conflict with the need to facilitate investment through 

unrestricted takeover activities.  Whilst the UK has opted to apply Article 9, as 

it always has done, many other Member States are likely to opt out of Article 

9, as they always have done.  The likely result is a weak facilitation of cross-

border takeover activities.  However, the principles of equal treatment of 

                                                
260 Re Bugle Press Ltd [1960] 3 All ER 791, 796 (Lord Evershed MR) – the ratio in this case 

was that a determination of improper use of a squeeze-out right and not how the right 
should be applied, which is the argument here. 

261 For detailed analysis of the squeeze-out right, see: B Hannigan, ‘Altering the articles to 
allow for compulsory transfer - dragging minority shareholders to a reluctant exit’ (2007) 
JBL 471. 
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shareholders and the mandatory bid rule, to an extent, promote the protection 

of shareholder interests. 

The protection accorded to minority shareholders at common law has 

always been very weak.  Takeover regulations, predating the Directive, have 

sought to vest decision-making powers in the hands of shareholders in a 

takeover situation.  Article 9 of the Directive furthers this by seeking to 

promote shareholder supremacy.  With all the difficulties for aggrieved 

minority shareholders in litigating against directors, the answer lies in 

promoting shareholder supremacy.  Regrettably, the Directive makes Article 9 

optional, such that Member States are free to allow management to make the 

ultimate decision – even to prevent a bid.  If power to decide the outcome of a 

takeover bid is left in the hands of directors, who are often sophisticated 

professionals keen to promote the interest of the company but only if that does 

not endanger their existence and interest, minority shareholder protection, at 

least in Member States that opt-out of Article 9, remains a myth. 

The mandatory rule contained in Article 5 of the Directive has always been 

a feature of the Code.  Much as it is meant to prevent arbitrary control if 

bidders would freely buy shares, the rule is arguably capable of escalating 

arbitrary control.  An investor who may only want to raise his portfolio to, say, 

35 per cent, leaving other shareholders in investment, is forced by the rule to 

bid for all remaining shares, causing a panic of sale by other shareholders who 

otherwise would have lived with a 35 per cent majority shareholder.  The 

mandatory rule has the effect of accelerating arbitrary control in the company 

causing a squeeze-out of the minority, who may not have the means to invest 

elsewhere, thereby destabilising minority investment portfolios. 

Where a minority shareholder is squeezed-out, the bidder will in turn hold 

100 per cent shares, turning the share structure of the company into a 

concentrated ownership, which makes it more difficult for future bidders.  In 

concentrated share ownership, especially if shares are vested in a single 

shareholder after a bid, acquisition of shares depend on either the controller’s 

consent or his loss of control.  Hence, contrary to the Winter Report, favouring 
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a bidder to squeeze-out a minority does not attract future bidders but rather 

repels them.  It is, however, difficult to see a better way than by a mandatory 

rule and squeeze-out regulation.  If it is left to the market forces of demand and 

supply, minority shareholders may not have even the remedy of selling their 

shares at a fair price. 

Notwithstanding concerns about the optional nature of Articles 9 and 11, 

and the harsh effect of the squeeze-out provision, the Directive, as 

implemented by the rules contained in the Code, offers a greater protection to 

shareholders than accorded by mainstream company law.  Although the 

Directive adds nothing in the matter of shareholders’ protection to what is 

already contained in the Code, even prior to the current version of the Code, it 

is through the Directive that the Code acquired legal force, and to that extent, 

the general statutory protection of shareholders is a progressive landmark in 

the UK in regard to takeovers. 
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Chapter 4: Directors’ Duties and Takeover Regulation 

4.1 Introduction 

This chapter deals with the question of how directors’ duties, as currently 

understood in company law, are affected by the relevant provisions of the 

European Community Directive on Takeover Bids (the ‘Directive’),262 as 

implemented by the Companies Act 2006 (the ‘CA’).263  The chapter looks at 

the disclosure obligations under the Directive, the obligations to shareholders 

and to employees.  Then it assesses whether these obligations are to be 

understood as extending the traditional duties of directors owed to the 

company.  It also sets out the theoretical framework to deal with the problem 

of the conflict of interest in respect to directors’ decision-making during 

takeover bids. 

A major part of this chapter is devoted to analysing how directors’ duties 

affect transactions in takeovers.  Directors’ duties have traditionally been laid 

down under common law, now codified under Part 10 of the CA 2006.  

Traditionally, directors’ duties are enforced by the company itself – through 

the directors as agents of the company or through a collective action of the 

shareholders on behalf of the company under the so-called derivative action – 

this remains the case, albeit that the derivative action itself is now codified as 

well.264 

The ‘codified’ duties are based on certain common law rules and equitable 

principles as they apply in relation to directors and have effect in place of those 

rules and principles as regards the duties owed to a company by a director.265  

                                                
262 Directive 2004/25/EC [2004] OJ L142/12. 

263 Part 28 of the CA 2006 deals with takeovers, brought into force on 6th April 2007 by 
Statutory Instrument 2007/1093 The Companies Act 2006 (Commencement No 2, 
Consequential Amendments, Transitional Provisions and Savings) Order 2007 – replaced 
the interim regulations, The Takeovers Directive (Interim Implementation) Regulations 
2006 – Regulations had come into force on 20 May 2006 for the purpose of implementing 
the Takeover Directive, awaiting enactment of the CA 2006. 

264 Part 11 of the CA 2006 deals with the derivative action. 

265 See CA, 2006 s 170(3). 
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Section 170(4) of the CA 2006 requires these duties to be interpreted and 

applied in the same way as common law rules or equitable principles, and that 

regard must be had to the corresponding common law rules and equitable 

principles in interpreting and applying the codified general duties. 

As such, it is still the law that fiduciary duties are owed to the company, and 

only owed to shareholders if a special factual relationship between the 

directors and the shareholders is established in a particular case.266  The 

analysis in this chapter seeks to highlight such special factual relationship in 

takeovers.  A close evaluation of the general duties reveals that these corporate 

law duties do not sit properly with specific duties under takeover rules 

contained in City Code on Mergers and Takeovers (the ‘Code’).  The CA 2006 

codifies directors’ duties at the same time when it codifies the rules in the 

Code.  This chapter examines the likely conflict created by this dual 

codification of directors’ duties and the Code, and suggests that directors’ 

duties during takeovers should be treated as sui generis in order to align the 

Code with corporate law. 

 

4.2 Holding directors accountable for breach of duty 

4.2.1 Holding directors accountable in general company law 

The most efficient way of ensuring directors promote the interest of the 

company is to have their interests aligned with the interests of the company as 

a whole.  One way of aligning management interests with those of shareholders 

is by holding directors accountable to shareholders for a breach of their duty.  

Unfortunately, until a company is in liquidation, or a successful takeover bid 

ensues, it is almost impossible for shareholders to maintain an action for 

breach of duty against directors.  Even then, either the liquidator is interested 

in bringing an action against the directors, or the majority, having elected a 

                                                
266 Peskin v Anderson [2001] BCC 874, CA. 
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new board of directors after a successful takeover, are willing to maintain an 

action against the old board.267 

That the control of day-to-day management of the company is solely in the 

hands of directors, whose appointment and removal follow a particular form, 

makes it difficult for shareholders to hold directors accountable.  Initial 

appointment of directors is usually on the formation of the company,268 and the 

law requires every company to have directors;269 shareholders have little 

choice in this process.  Once the company is formed, the general and day-to-

day management of affairs of the company is vested in the directors;270 

shareholders begin losing control.  Although a company has two main organs – 

the shareholders in general meeting, and the board of directors – the first organ 

has little influence on day-to-day management.  The shareholders in a general 

meeting have no power to give instructions or directions to the board of 

directors on matters of day-to-day management, and nor can the shareholders 

overrule the business decisions of directors, unless the directors are acting 

contrary to statute or the memorandum or articles.271  However, the 

shareholders in a general meeting can remove a director (or all of the directors) 

by an ordinary resolution,272 and they retain ultimate strategic control by virtue 

of their ability to alter the articles by which mechanism they can (for example) 

restrict the future powers of the directors.273  In theory, shareholders may 

remove and replace directors who manage the affairs of the company in a 

manner that does not add value to shares.  In practice, the cost of removing 

                                                
267 See Regal (Hastings) Ltd V Gulliver [1942] 1 All ER 378. 

268 See CA 2006, s 12. 

269 See CA 2006, s 154. 
270 Automatic Self Cleansing Filter Syndicate Co Ltd v Cunninghame [1906] 2 Ch 34; 

Regulation 70 of Table A of 1985 Model Articles of Association, as amended by Statutory 
Instruments 2007/2541 and 2007/2826 The Companies (Table A to F) (Amendment) 
Regulations 2007 – Minor amendments were made to bring the 1985 version of Model 
Articles in line with provisions of the Companies Act 2006. 

271 See Automatic Self-Cleansing Filter Syndicate Co Ltd v Cuninghame [1906] 2 Ch 34; 
Salmon v Quin and Axtens Ltd [1909] AC 442; Breckland Group Holdings Ltd v London 

and Suffolk Properties Ltd [1989] BCLC 100; Rose v McGivern [1998] 2 BCLC 593. 

272 See CA 2006, s 168. 
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directors and replacing them may not serve the collective interests of 

shareholders.274 

The complexity of ownership in a company further makes it difficult for 

shareholders to maintain an action against directors.  Shareholders own the 

shares in a company, but do not own the company itself.275  Directors are 

appointed by shareholders, but owe their duties only to the company and not to 

shareholders.276  If there is any breach of duty by the directors, shareholders 

may have no direct cause of action against directors.  Moreover, the duty of 

care and skill owed by directors has not always been onerous; a director was 

required at common law to take such care in the performance of his duties as 

an ordinary man might be expected to take on his own behalf.277  Whilst 

section 214 of the Insolvency Act 1986 imposes the risk of liability to 

directors, there is no strict duty on a director to ensure that the company does 

not trade at a loss.278  In investing into company shares, a shareholder ‘takes 

the risk that management may prove not to be of the highest quality’, and 

‘there is prima facie no unfairness to a shareholder in the quality of the 

management turning out to be poor’.279 

In such a relaxed atmosphere, if directors cause any wrong to be done on the 

company, say a wrong causing financial loss on the company, shareholders 

cannot sue – the company alone can sue, through its directors.280  The 

shareholders can only sue if they can establish a personal claim, say a loss 

directly affecting their share value.  However, a shareholder cannot recover a 

sum equal to the diminution in the market value of his shares, or equal to the 

                                                                                                                            
273 See CA 2006, s 21. 

274 See CA 2006, 168(5) – removal of a director does not deprive him compensation or 
damages against the company. 

275 See Salomon v Salomon [1897] AC 22; Borland’s Trustee v Steel Bros & Co Ltd [1901] 1 
Ch 279, 288 (Farwell). 

276 Percival v Wright [1902] 2 Ch 421. 
277 Dorchester Finance Co Ltd v Stebbing [1989] BCLC 498, 501-502. 

278 Secretary of State for trade and Industry v Taylor [1997] 1 WLR 407, 414 (Chadwick J). 

279 Re Elgindata Ltd [1991] BCLC 959. 
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diminution in dividend, because such a loss is merely a reflection of the loss 

suffered by the company.281  With the power to initiate and control litigation 

for the wrongs done on the company vested in the directors, even when such 

wrongs directly affect the value of shares, and where the directors are the 

wrongdoers, it is fateful to shareholders’ interests to leave decision-making 

entirely in the hands of directors. 

The remedies available to shareholders aggrieved due to share value decline 

are not particularly explicit in the body of law and literature.  The rule in Foss 

v Harbottle does not make the plight any easier.  Most of the exceptions to the 

rule in Foss v Harbottle are not easily reconcilable with share value grievances 

in public companies, as the majority of case law concerns small and medium 

private companies.  There are legal arrangements for removing directors and 

replacing them with a new board that would increase share value.  However, 

there are insurmountable impediments ranging from costs of removing the old 

board, uncertainty about the proposed new board, to difficulties common in 

staggered board structures.282  The so-called proxy battles are prevalent in the 

public companies.  These battles are just too fierce for minority shareholders to 

fight.  The practical remedy may well lie in shareholders simply selling their 

shares and investing elsewhere. 

In public companies whose shares are traded on a regulated market, the 

shareholders’ plight is more manageable but purely on economical terms.  In 

dispersed ownership structures, directors still have almost total control of the 

company and their removal is difficult.  In dispersed ownership companies, say 

where each shareholder holds 1 per cent of the shares, shareholders tend to 

have little economic incentive to bother removing directors.  In such structures, 

shareholders do not have the time and the means to investigate directors’ 

incompetence or bad dealings.  If the shareholders have shares in say 80 listed 

                                                                                                                            
280 Foss v Harbottle (1843) 2 Hare 461. 

281 See Prudential Assurance v Newman [1982] 1 Ch 204 at 222-223; Jonathan Mukwiri, ‘The 
no reflective loss principle’ (2005) 26 Co Law 304. 

282 L A Bebchuk, ‘The myth of the shareholder franchise’ (2007) Virg LRev 101, 114-120. 
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companies holding 1 per cent shares in each, they are only concerned with the 

share value on the stock market, and if the other company’s shares are not 

doing well, they tend to simply sell the shares and invest somewhere else.  The 

disciplining of directors in dispersed structure also tends to be left to the forces 

of economics – where competitiveness in the market would force management 

to converge on good and reasonable management, thereby increasing share 

value.  The argument here is that directors will very much avoid the lowering 

of share prices, as low share price on the market makes the company 

vulnerable to a hostile takeover bid, which, if successful, will usually result in 

the dismissal of the directors. 

In general, company law does not explicitly provide remedies to 

shareholders where the affairs of the company are managed in a manner that 

causes loss in the form of share value or premium decline.  The law’s response 

to such problem has always been to give an exit strategy to a shareholder – a 

mechanism of selling shares at a fair price.283  To strengthen this exit strategy, 

the law now heavily regulates takeover activities, which gives a fair exit 

strategy to aggrieved shareholders.  To the aggrieved shareholders takeovers 

will only serve the purpose of a regulated exit strategy, for ‘while takeovers 

might serve an industrial restructuring purpose, they serve no function in 

disciplining management’.284  Whether or not threat of takeovers align 

management interests to those of shareholders, the more these interests are not 

aligned the easier takeovers are likely to succeed, giving a low cost exist 

strategy to minority shareholders.  In the end, where the share value is 

declining due to the incompetence or otherwise of directors’ dealings (a matter 

which may be difficult and costly to prove in court), minority shareholders 

have little legal redress but to sell their shares and invest elsewhere. 

                                                
283 For example, a fair price following a successful petition under the unfair prejudice remedy 

– formerly s 210 CA 1948, then 459 CA 1985, and now s 994 CA 2006; see also O’Neill v 

Phillips [1999] 1 WLR 1092 for application of this remedy. 

284 A Johnston, ‘The European takeover directive: ruined by protectionism or respecting 
diversity’ (2004) 25 Co Law 270, 275. 
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4.2.2 Holding directors accountable through derivative action 

Part 11 of the CA 2006 puts in place a statutory mechanism for shareholders to 

bring a derivative action against directors for the wrongs against the company.  

A derivative claim under section 260(3) CA 2006 ‘may be brought only in 

respect of a cause of action arising from an actual or proposed act or omission 

involving negligence, default, breach of duty or breach of trust by a director of 

the company’; of which ‘cause of action may be against the director or another 

person (or both)’.  Potentially, shareholders aggrieved with share value decline, 

may attempt bringing an action against directors for breach of duty to promote 

the success of the company (s 172).285  Whereas it may seem that this adds 

liability risk to directors, it is only a codification of the rules – derivate actions 

have long been established at common law.  Whether the potential for 

extending directors’ exposure to risk will be realised will depend, to a large 

extent, on how the courts discharge the wide discretion entrusted to them.286  

This is unlikely to open up floodgates, as the difficulties of effecting a derivate 

action will still remain. 

Under the CA 2006, the courts will control a derivative claim – 

shareholders will have to apply to the court for permission, to determine a 

prima facie case before continuing a derivative claim.287  Under s 261(4) the 

court has discretion to grant permission, to refuse permission and dismiss the 

claim, or adjourn the proceedings and give such directions as it thinks fit.288  It 

will still be the case that minority shareholders are the more likely to bring a 

derivative action, as majority shareholders often get their way in the general 

meeting and have the ability to influence directors.  That being the case, 

common law approach of having the derivative action supported by the 

                                                
285 Section 172 is further discussed below at para 4.6.2. 

286 Arad Reisberg, Derivative Actions and Corporate Governance (OUP, Oxford 2007), 160. 

287 See CA 2006, ss 261, 262. 

288 Arad Reisberg, Derivative Actions and Corporate Governance (OUP, Oxford 2007), 144. 
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independent majority within the minority might still be applicable.289  In 

addition, ‘the practicalities of financing shareholder litigation will remain a 

major obstacle’.290 

It is therefore unlikely that codifying the derivative action will give 

shareholders an upper hand in enforcing directors’ duties.  However, it may go 

far as sending warning signals to directors, which may have the effect of 

aligning their interests with those of shareholders in a manner that may 

resultantly increase shareholder value.  The range of rules on takeovers and the 

policing of the Panel make it unlikely that shareholders affected by directors’ 

actions during a takeover bid, will need to invoke a derivative action. 

 

4.3 Disclosure obligations to the offeree/offeror 

To remedy the plight of shareholders, takeover regulation imposes an 

information disclosure duty on directors where a company is faced with a 

takeover bid.  Shareholders looking for opportunities within the company to 

increase their shareholding or to purchase shares in other companies would 

need information on share structures and control prevailing at the time.  

Whereas aligning management interests with those of shareholders remains 

generally under-facilitated at law, the Directive facilitates this indirectly by 

requiring directors to provide relevant and timely information to all 

stakeholders.  The same thinking has informed the review of company law, as 

it was observed that ‘shareholders need timely and high quality information to 

enable them to assess the performance of the company and the directors’ 

stewardship of the assets’.291 

Article 8 of the Directive contains a general disclosure obligation.  This is 

implemented by section 943 of the CA 2006, which requires the Takeover 

                                                
289 See CA 2006, s 263(4) – ‘In considering whether to give permission (or leave) the court 

shall have particular regard to any evidence before it as to the views of members of the 
company who have no personal interest, direct or indirect, in the matter.’ 

290 Arad Reisberg, Derivative Actions and Corporate Governance (OUP, Oxford 2007), 166. 

291 Modern Company Law for a Competitive Economy – Final Report (DTI, 2001) 39. 
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Panel on Mergers and Takeovers (the “Panel”) to make rules in that regard.  

The rules so made are contained in Rules 24 and 25 of the Code.  The extent of 

the obligation in the Code is similar to that required by the Directive.  First, 

this requires that a bid is made public in such a way as to ensure market 

transparency and integrity for the securities affected by the bid, in particular in 

order to prevent the publication or dissemination of false or misleading 

information.  Secondly, it requires that all relevant information be disclosed in 

such a manner as to ensure it is both readily and promptly available to the 

holders of securities and to employees, or to representatives of the employees. 

Article 10 of the Directive contains a specific disclosure obligation.  This is 

implemented by section 992 of the CA 2006, which amends Part 7 of the CA 

1985.  First, the obligation requires listed companies to publish detailed 

information on a number of matters such as capital structures, classes of shares 

and rights attached, any share transfer restrictions, and any employee share 

scheme.  Secondly, the obligation requires that the information referred to 

above be published in the company’s annual report.  Thirdly, the obligation 

requires that the board present an explanatory report to the annual general 

meeting of shareholders on the matters published in the annual report. 

It will continue to be the case that directors are liable to a fine if they fail to 

include in the annual report, either the detailed information concerning control 

and share structures, or explanatory material.292  Further, amendments to this 

obligation can be made by secondary legislation or by further regulation, 

possibly making stringent requirements for directors to explain in plain English 

what the share structures and controls are in the company.293 

Whilst the disclosure obligation under Article 10 of the Directive may seem 

onerous, in practice this may not be the case.  The information required is to be 

contained in an annual report, probably given at the end of each financial year.  

Moreover, UK listing companies are accustomed to this obligation.  In fact, the 

                                                
292 See CA 2006, s 415. 

293 Part 15 of the CA 2006 gives amending powers to the Secretary of State to make future 
regulations concerning the contents of the annual reports. 
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obligation is a continuing obligation under the Listing Rules issued by the 

FSA.  The need for continuing obligations arises almost innately out of the 

need for the law to protect modern shareholders against possible malpractice 

by their company’s directors.294  Where there is a likelihood of a takeover, the 

continuing obligation ensures that such information reaches the shareholders in 

a timely manner.  Coupled with the requirements under Rule 23 of the Code, 

the disclosure obligation does not per se align management interests to those of 

shareholders but provides the vital information that shareholders need to 

exercise their power of decision-making on whether to sell their shares and 

invest elsewhere or to resist a takeover bid. 

The disclosure obligation not only falls on directors but also on 

shareholders.  By virtue of section 793 of the CA 2006, the company can 

require any shareholder, or suspected shareholder, to disclose the extent, if any, 

of its beneficial ownership of the company’s shares.  Directors may actively 

engage in issuing section 793 notices to suspected empire builders and take 

actions that would not be caught by Article 9 of the Directive.295  That section 

793 runs along side with rule 21 of the Code is an indication that the rules 

against defensive tactics are effective enough to allow directors not to be 

caught by surprise by a bidder who comes as a result of systematic empire 

building – although the mandatory bid rule would preclude empire building. 

 

4.4 Duties to shareholders, employees and investors 

4.4.1 Duties to shareholders 

The relationship between directors and the company is on the one hand 

analogous to that of a trustee expected to keep custody of company assets,296 

                                                
294 See O Omoyele, ‘Disclosure, financial misconduct and listed companies: a critical analysis 

of the UKLA’s continuing obligations regime’ (2005) JFC 310. 

295 Article 9 of the Directive – precludes directors from frustrating a takeover bid without 
authorisation from the general body of shareholders – similar to Rule 21 of the Code. 

296 See Re Lands Allotment Co [1884] 1 Ch 616, 631 (Lindley LJ). 
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and on the other hand analogous to ‘a dynamic entrepreneur whose job it is to 

take risks with the subscribed capital and multiply the shareholders’ 

investment’.297  Directors’ duties broadly fall into two categories: fiduciary 

duties,298 and common law duties of care and skill.299  These duties are 

primarily owed to the company.300  This stems from the idea that the company 

is a separate entity from its shareholders.  However, ‘the view that a company 

can have separate and distinct interest in a given project, an interest which is 

independent of the interests of its human constituents and players, is in reality, 

somewhat of a myth’.301 

In the particular situation of a takeover bid, directors’ duties should be 

treated as owed to shareholders.  Once the directors have assumed, or have 

been obliged by law to, advise or negotiate or in any way act as a-go-between 

the shareholders and the bidder, then they should owe a fiduciary duty to 

shareholders.  This argument is based on the definition of a fiduciary.302  

Indeed, in Re Chez Nico (Restaurants) Ltd,303 Browne-Wilkinson VC 

acknowledged that circumstances might arise placing directors in a fiduciary 

capacity vis-à-vis the shareholders.  In an earlier case, Allen v Hyatt,304 where 

directors held themselves out as agents of shareholders in negotiations of 

amalgamation of the company, the Privy Council held the directors 

accountable to shareholders for the profit the directors had made on shares.  

Indeed, under the Code, takeover rules ‘embodies in a particularly clear way 

                                                
297 B Pettet, Company Law (2nd edn Longman, Harlow 2005), 160. 

298 See Aberdeen Railway Co v Blaikie Bros (1854) 1 Macq 461; Re Smith & Fawcett [1942] 
Ch 304. 

299 See Re City Equitable Ltd [1925] Ch 407; Dorchester Finance Co Ltd v Stebbing [1989] 
BCLC 498. 

300 Percival v Wright [1902] 2 Ch 421; cf CA 2006, s 172(1). 

301 S Griffin, Company Law: Fundamental Principles (fourth edition, Longman, Harrow 2006) 
313. 

302 See Bristol & West Building Society v Mothew [1998] Ch 1, 18 (Millett LJ) – ‘a fiduciary is 
someone who has undertaken to act for or on behalf of another in a particular matter in 
circumstances which give rise to a relationship of trust and confidence’. 

303 [1992] BCLC 192. 

304 [1914] 30 TLR 444. 
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the principle that, during the course of a takeover bid, directors of the target 

company are meant to act as the agents of the shareholders’.305 

4.4.2 Duties to employees 

A particular mention is made in the Directive requiring that the directors of the 

offeree company give their employees sufficient information on the effects of 

the bid on employment and conditions of employment.306  Under mainstream 

company law, directors owe to the company a duty to have regard to interests 

of employees.307  This being a duty owed to the company, ‘makes it virtually 

impossible for employees to get any legal remedies for a breach of directors’ 

duties’.308  The Directive makes radical changes in the corporate culture, which 

changes were long applied in takeover situations and continue to be contained 

in the Code.309  The duty on informing employees under the Directive is more 

onerous than merely having regard to their interests previously under s 309 CA 

1985.  Thus, implementation of the Directive creates a new emphasis and duty 

on directors, but only in regard to takeovers.  Outside takeovers, the position 

remains that directors owe no general duty to employees unless a factual 

relationship is established. 

As to the duty of directors of an offeror that takes over, the Directive is 

silent.  There is an argument that takeovers improve economic efficiency and 

enhance the position of those who deal with the firm, such as employees.  That 

as such, the new owner would harm himself if he were to discard valuable 

                                                
305 S Deakin and Others, ‘Implicit contracts, takeovers, and corporate governance: in the 

shadow of the City Code’ (2002) Centre for Business Research, University of Cambridge, 
Working Paper 254, 14 <http://www.cbr.cam.ac.uk/pdf/WP254.pdf> accessed 28 
December 2007. 

306 Recital number 23 of the Directive; Articles 9(5) of the Directive. 

307 See CA 2006, s 172(1). 

308 B Pettet, ‘Duties in Respect of Employees under the CA 1980’ (1981) 34 CLP 199, 200-
204. 

309 Rule 25 of the Code, 8th edition 2005, deals with the requirement for the board to give 
information to employees regarding a takeover bid. 
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employees.310  Company law has not gone that far to oblige the offeror to act in 

a particular way, whether to retain employees or discard them.  This is because 

transfer of ownership of the company’s shares changes nothing in law at a 

lower level – the company’s obligations are unaffected, although employee 

expectation may change.311  Where the offeror wishes to modify or escape 

from any of its legal obligations in regard to employees, employment law will 

apply.  There is no good reason for takeover law to seek to pre-emptively 

second-guess the intentions of the offeror. 

4.4.3 Duties to investors 

Directors may owe their duties to investors.312  The law recognises the need for 

directors to run the affairs of the company, for the interest of investors 

including the creditors.313  This includes a prohibition of creating the so-called 

‘poison pills’ to make the shares of the company unattractive to investors.314  

Regulation of takeovers is, in particular, a measure to cater for the interests of 

investors who may otherwise be unnecessarily resisted by directors.  As the 

UK applies Article 9 of the Directive, in addition to the common law 

prohibition of poison pills,315 investors are protected – unless shareholders 

elect to authorise measures frustrating a takeover bid. 

The Directive sets out provisions for a basic level of disclosure of 

information in respect of takeover offers,316 ensuring that there is transparency 

                                                
310 See F H Easterbrook and D R Feschel, ‘The Proper Role of a Target’s Management in 

Responding to a Tender Offer’ (1981) 94 Harv LRev 1161, 1190. 

311 Jonathan Rickford, ‘The Emerging European Takeover Law from a British Perspective’ 
(2004) 15 EBLR 1379, 1384. 

312 The term ‘investor’ is here used to refer to a party who does not yet hold shares (or not yet a 
shareholder) and seeking to acquire shares as a means of investment, or/and a party already 
holding some shares and seeking to increase shareholding. 

313 Winkworth v Baron [1987] 1 All ER 114; West Mercia Safety Wear v Dodd [1988] BCLC 
250. 

314 Citerion Properties Ltd v Stratford UK Properties LLC [2004] 1 WLR 1846, HL. 

315 In Criterion Properties Plc v Stratford UK Properties LLC [2004] 1 WLR 1846, HL, 
[2003] BCC 50, a poison pill was held to be an abuse of directors’ powers. 

316 See mainly Article 10 of the Directive. 
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during takeover bids to enable investors to make informed choices.  

Information is vital in takeovers and without it, or if the information is not 

accurate, investors will not evaluate the value of shares in order to launch a 

takeover bid or merely to make an investment.  However, disclosure under the 

Directive is confined to ‘takeover offers’, and unless such disclosures were to 

extend to other company law matters, investors’ interests are inadequately 

protected. 

At the national level, in the UK disclosure is not only required under 

company law on matters of public interest, but is also required under financial 

sector regulation.317  Investors who are already shareholders, holding shares 

with voting rights of at least 10 per cent of the share capital, can require the 

company to serve notice on other members requiring information on their 

shareholding.318  This would enable investors to have information needed to 

decide when and how to launch a bid.  However, this right is only open to an 

investor-shareholder; an outsider will have to rely on general disclosure.  But 

does the law have to intervene with strict enforcement measures in order to 

compel managers of companies to disclose certain information? 

There are a number of reasons why the law must intervene to force 

managers to disclose information.  One of the reasons is the perceived threat 

on job security for managers if certain information, say loss in company 

accounts, were to be made public.  This perceived insecurity arises for a 

number of reasons, one of which is the lack of alignment of management 

interests and those of investors or other stakeholders.  Economists describe this 

insecurity as ‘agency problem’ – referring to the relationship between one 

party called the principal and another called the agent, where the former 

depends on the latter for some service, performance of which depends on 

whether there is enough incentive to perform or whether their interests are 

                                                
317 Includes requirements under Transparency Obligations Directive EC 2004/109; Part 6 of 

FSMA 2000. 

318 See CA 2006, s 803. 
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aligned.319  Mandating disclosure of news, whether good or bad, minimises this 

agency problem for public investors – providing, of course that the law’s 

mandate is effectively enforced.320 

However, divergent interests among regulators in different EU Member 

States, coupled with divergent disclosure requirements on company matters 

other than takeovers, does not enable investors to engage in cross-border 

takeovers or to make informed choices on cross-border investment.  The 

problem according to Sealy is that: 

 

[S]ome jurisdictions require much less disclosure from companies 
than others, and this lack of transparency may put a bidder, especially 
a foreign bidder, at a disadvantage in deciding whether to bid for a 
company and what price to offer.  Differing accounting standards and 
differing approaches to the requirements for the filing of accounts 
may add to the problem.321 

 

A study by Hopt has shown that these differences in respect of shareholders’ 

rights, the one-tier and the two-tier board system, the independence of board 

members and of the auditors, board committees, and the content and degree of 

disclosure, still exist across Europe.322 

 

4.5 Conflicts between directors and shareholders 

The relationship between directors and shareholders, as far as managing the 

affairs of the company is concerned, creates conflicts of interests that are 

difficult to reconcile.  The separation of ownership and control of the company 

                                                
319 See generally S Deakin and A Hughes, ‘Economics and company law reform: a fruitful 

partnership?’ (1999) 20 Co Law 212. 

320 G Hertig, R Kraakman and E Rock ‘Issuers and investor protection’ in R Kraakman and 
others, The Anatomy of Corporate Law (Oxford, Oxford University Press 2004) 193, 204. 

321 LS Sealy ‘The Draft Thirteenth E.C. Directive on Take-overs’ in M Andenas and S 
Kenyon-Slade (eds) EC Financial Market Regulation and Company Law (Sweet & 
Maxwell, London 1993) 135, 141-145. 
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is crucial to this conflict.  On the one hand there is ownership vested in 

shareholders as residual owners of the company, and on the other there is 

control-power vested in the directors as agents of the company with its 

separate legal personality.  In concentrated ownership companies often 

shareholders and directors are one or rather the former adequately controls the 

latter, and delegation of control and decision-making from shareholders to 

directors is only abstract or rare.  In dispersed ownership companies, whereas 

shareholders have control-power through a general meeting to make decisions 

affecting the affairs of the company, the costs are unjustified; hence control is 

delegated to directors.  In these companies shareholders tend to be passive as 

far as control is concerned.  This leaves directors wholly in control of the 

affairs, even though shareholders in a general meeting retain power of control 

but for being passive.  The conflict that ensues is that directors are agents of 

the company and not of shareholders, and often, ‘management’s interests are 

not generally aligned with those of shareholders’.323  Unless there is a clearly 

defined mechanism for ensuring that directors are accountable, whether to the 

company or to shareholders or both, returns on share investment by way of 

high premium remain uncertain. 

One of the factors explaining the prevalence of director-shareholder conflict 

is ownership structure.  Where ownership is dispersed, shareholders’ interests 

are usually not aligned with those of managers, and takeovers often provide an 

easy exit strategy to disgruntled shareholders.  With the US having the highest 

dispersed ownership structures, it has been argued that the shareholder-

manager conflict is more acute than elsewhere, and the US exhibit most 

takeovers.324  That in France, concentrated ownership gives controlling 

shareholders the power to discipline managers without the need for corporate 

takeovers.  The effect of concentrated share ownership on takeovers has been 

consistently shown to be a distortion of the market for ownership and 

                                                                                                                            
322 K Hopt, ‘Comparative company law’ (2006) ECGI Working Paper No. 77, 1183, Available 

<http://ssrn.com/abstract=980981> or <http//www.ecgi.org/wp> accessed 13 August 2007. 

323 L A Bebchuk, ‘Letting shareholders set the rules’ (2006) 119 Harv LRev 1784, 1789. 

324 H Hansmann and R Kraakman, ‘The basic governance structure’ in R Kraakman and others, 
The anatomy of corporate law: A comparative and functional approach (Oxford University 
Press, Oxford 2004) 33, 53. 
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control.325  It is here argued that where share structures are concentrated, 

takeovers are difficult to occur.  The argument here is that the controlling 

shareholders will only sell when their interests are some how not aligned with 

those of management or if for other reasons they consent or in some way they 

lose control.  It seems, where share structures are dispersed, as in the US, 

‘shareholder-manager conflict is more acute’, and takeovers more likely, which 

provides an exit strategy to aggrieved shareholders. 

Although share ownership is more fragmented in the UK, cooperation 

among institutional investors ensures that shareholder’s interest is dominant in 

most public corporations.326  It must be said that these mechanisms seem to 

depend on market forces and the power of persuasion to keep interests of 

managers aligned to those of shareholders.  Moreover, with majority 

shareholders more likely to be institutional investors rather than natural 

persons, shareholder collective action is likely to be great enough to influence 

and align management interests with those of shareholders.  However, when 

faced with a hostile takeover bid, these non-legal mechanisms are likely to give 

way to the self-interests of managers, unless the law prohibits certain 

managerial behaviours.  With control and ownership separated, and control 

delegated to directors, it is little wonder that the majority of takeovers occur in 

companies with dispersed ownership structures. 

It should be borne in mind that it is one of the principles of company law 

that shares are freely transferable.327  This is one principle that vests exclusive 

decision-making in the hands of shareholders – to decide on whether or not to 

                                                
325 A Dignam, ‘The globalization of General Principle 7: transforming the market for corporate 

control in Australia and Europe?’ (2008) 28 LS 96, 111-112;  C Weir and D Laing, 
‘Ownership structure, board composition and the market for corporate control in the UK: 
an empirical analysis’ (2003) 35 Applied Economics 1747; D North, ‘The role of 
managerial incentives in corporate acquisitions: the 1990s evidence’ (2001) 7 Journal of 
Corporate Finance 125. 

326 H Hansmann and R Kraakman, ‘The basic governance structure’ in R Kraakman and others, 
The anatomy of corporate law: A comparative and functional approach (Oxford University 
Press, Oxford 2004) 33, 53. 

327 See CA 2006, s 544 – all shares are transferable in accordance with the company’s articles 
subject to (a) the Stock Transfer Act 1963 (which enables securities of certain descriptions 
to be transferred by a simplified process), and (b) regulations under sections 783-790 of the 
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sell/transfer their shares.  Transferability of shares, if coupled with free 

tradability, maximises the liquidity of shareholdings and the ability of 

shareholders to diversify their investments.328  Takeover regulation further 

strengthens this principle of share transferability by requiring that directors 

should refrain from actions that may frustrate a takeover bid.329  This sets an 

exit strategy for shareholders and an entry for acquirers or investors (takeover 

bidders), the effect of which is to provide incentives for managers to align their 

interests with those of the shareholders.  The argument here is that the rules 

facilitate the transfer of shares to the highest value user, and ‘the threat of a 

takeover bid provides a low-cost (to shareholders) incentive to the board to 

keep the interests of the shareholders centre-stage even when no bid is 

imminent’.330  Thus, whether or not threat of takeovers align management 

interests to those of shareholders, the more these interests are not aligned the 

easier takeovers are likely to succeed, giving a low cost exist strategy to 

aggrieved shareholders. 

 

4.6 Codified directors’ duties under the Companies Act 

2006 

The CA 2006 has codified directors’ duties, forming seven general duties, 

the aim of which was to clarify and simplify directors’ duties.  However, (a) 

consequences of breach (or threatened breach) of the seven general duties are 

the same as would apply if the corresponding common law rule or equitable 

principle applied, and (b) all the seven duties (with the exception of duty to 

exercise reasonable care, skill and diligence) are enforceable in the same way 

                                                                                                                            
CA 2006 (which enable title to securities to be evidenced and transferred without a written 
instrument). 

328 H Hansmann and R Kraakman, ‘What is corporate law?’ in R Kraakman and Others, The 

anatomy of Corporate Law: A Comparative and Functional Approach (Oxford University 
Press, Oxford 2004) 1, 11. 

329 Article 9 of the Directive; Rule 21 of the Code. 

330 P Davies and K Hopt, ‘Control transactions’ in R Kraakman and Others, The anatomy of 
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as any other fiduciary duty owed to a company by its directors.331  With the 

codified duties applied on common law principles, the impact of this 

codification is unlikely to be significant.  In a takeover situation, the range of 

rules on takeovers and the policing of the Panel makes it unlikely that 

shareholders affected by directors’ actions during a takeover bid, will need to 

invoke any of the range of general duties of directors. 

4.6.1 Duty to act within powers (CA 2006, s 171) 

The first duty requires a director to (a) act in accordance with the company’s 

constitution, and (b) exercise powers only for the purposes for which they are 

conferred.  This codifies, in part, the fiduciary duties – including a duty to act 

for a proper purpose.  The duty echoes the words of Hoffmann LJ that a 

director ‘must exercise the power solely for the purpose for which it was 

conferred’.332  To use powers for the purpose for which they are conferred also 

means to use the powers for a proper purpose.  For instance, if the constitution 

provides a power to allot shares, that power has to be used for a proper 

purpose.  It will not be for a proper purpose if used to defeat a takeover bid.333  

In Howard Smith Ltd v Ampol Petroleum,334 the allotment of shares, aimed at 

destroying a majority shareholding thereby defeating a takeover bid, was set 

aside for being an exercise of directors’ powers for an improper purpose – it 

was unconstitutional for directors to so use their powers.335 

Traditionally, powers of directors are given in the articles of association.  

Most companies will adopt the CA 1985 model articles.336  Table A of the 

model articles, regulation 70, provides directors with all the powers to manage 

the business of the company.  So long as directors act within their powers in 

                                                
331 See CA 2006, s 178. 

332 Bishopsgate Investment Management Ltd [1993] BCC 140. 

333 See Piercy v Mills & Co Ltd [1920] 1 Ch 77; Hogg v Camphorn Ltd [1967] Ch 254; 
Bamford v Bamford [1970] Ch 212. 

334 [1974] AC 821. 

335 [1974] AC 821, 837 (Lord Wilberforce). 
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the articles, on matters confided by the articles to the conduct of business by 

the directors, shareholders’ resolutions passed in a general meeting have no 

effect and can be ignored.337  What the shareholders might do then is either to 

pass a special resolution or alter the articles.  However, if directors use their 

power within the articles, but not for the interest of the company, say allotting 

shares by way of defensive tactics to an anticipated takeover bid, the act will 

be voidable though ratifiable by an ordinary resolution.338 

Other matters may not be caught by the rules on takeovers, there being no 

takeover announced or eminent, and will have to be resolved by general duties.  

For instance, where directors propose a transfer of shares at a price in excess of 

the market value, if that arrangement is not in accordance with the articles of 

association, it will be a breach of this duty to act within powers and not 

enforceable.339  In the light of how difficult it has always been at common law 

to find that directors owe a fiduciary duty to shareholders in regard to the 

disposal of their shares in a takeover,340 the effect of this statutory duty is 

either to keep in check breaches that may amount to pre-bid barriers or to 

reinforce takeover rules for a greater shareholder protection. 

4.6.2 Duty to promote the success of the company (CA 2006, 

s 172) 

The second duty obliges a director to act in the way that he considers, in good 

faith, would be most likely to promote the success of the company for the 

benefit of its members as a whole.  This codifies, in part, the fiduciary duties – 

                                                                                                                            
336 As amended by Statutory Instruments 2007/2541 and 2007/2826 The Companies (Table A 

to F) (Amendment) Regulations 2007 – Minor amendments were made to bring the 1985 
version of Model Articles in line with provisions of the Companies Act 2006. 

337 See Automatic Self-Cleansing Filter Syndicate Co Ltd v Cuninghame [1906] 2 Ch 34; 
Salmon v Quin and Axtens Ltd [1909] AC 442; Breckland Group Holdings Ltd v London 

and Suffolk Properties Ltd [1989] BCLC 100; Rose v McGivern [1998] 2 BCLC 593. 

338 Bamford v Bamford [1970] Ch 212. 

339 Heron International Ltd v Lord Grade [1983] BCLC 244. 

340 In Dawson International plc v Coats Patons plc (1988) 4 BCC 305, the court rejected the 
view that directors are under a fiduciary duty to current shareholders in regard to the 
disposal of their shares in a takeover. 
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including a duty to act bona fide in the interests of the company.  For ‘the 

benefit of its members’ would exclude the promotion of simply the interests of 

fellow directors.341  However, the emphasis in the CA 2006 seems to differ 

from that at common law. 

First, there is a question of whether a subjective or objective test is to apply 

as to whether directors have promoted the success of the company.  At 

common law the duty of good faith is one that is required of directors – it is a 

duty to act with honesty otherwise in breach.342  In the CA 2006, this may 

seem to be one of best endeavours for the director to ‘act in the way he 

considers’ best.  But a closer look would reveal that this is a subjective test of 

honesty, which has always been the standard at common law.343  In other 

words, what the director considers has got to be ‘credible’.344 

Secondly, the wording may seem to give too much discretion to directors.  

The difficulty with this is that there are no definite standards against which the 

actions of directors can be assessed; directors can merely say that they acted in 

good faith, and their position then becomes virtually unassailable.345  This is 

unlikely to cause problems, as courts have always taken this approach – it is 

what the director, not the court, consider to be for the benefit of the 

company.346 

                                                
341 For example, in Lee v Chou When Hsien [1985] BCLC 45, a director was removable under 

the articles if requested in writing by all his co-directors to resign; the Privy Council held 
that it did not matter that a notice for removal was given for an ulterior motive – the 
provision was not merely for the benefit of fellow directors but for the company as a 
whole. 

342 For example, in Extrasure Travel Insurances Ltd v Scattergood [2003] 1 BCLC 598 

343 In Regentcrest Ltd v Cohen [2001] 1 BCLC 80, 105 (Jonathan Parker J) – ‘the duty imposed 
on directors to act bona fide in the interests of the company is a subjective one … the 
question is whether the director honestly believed that his act or omission was in the 
interests of the company … the issue is to the director’s state of mind … where it is clear 
that the act or omission under challenge resulted in substantial detriment to the company, 
the director will have a harder task persuading the court that he honestly believed it to be in 
the company’s interest; but that does not detract from the subjective nature of the test’. 

344 See Re Pantone 485 Ltd [2002] 1 BCLC 266. 

345 Andrew Keay, ‘Section 172 of the Companies Act 2006: an interpretation and assessment’ 
(2007) 28 Co Law 106, 108. 

346 See Re Smith & Fawcett [1942] Ch 304. 
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Thirdly, if this is to be interpreted as a duty owed to the existing body of 

shareholders, then that changes and extends directors’ duties in mainstream 

company law.347  However, there is an argument that in interpreting the term 

‘company’, the company may be properly viewed as comprising the interests 

of the company as a whole, that is ‘the interests of all of its human constituents 

and persons who have a financial stake in its well being’.348  In general, 

common law still affirms that directors do not owe fiduciary duties to 

shareholders but owe them to the company, except in certain special 

circumstances where there is a duty of disclosure.349 

Fourthly, in aiding directors’ decisions, section 172 of the CA 2006 

provides a list of factors to be taken into account.  This may limit good 

judgment were directors simply adopt the list as a rulebook and tick off the list.  

On the other hand, it may enhance what is already the practice of good 

governance.  At the extreme end, the list may be a source of potential litigation 

by shareholders alleging that the list is not followed.  If the director has acted 

bona fide in the interest of the company, it is unlikely that the court will find a 

breach of s 172,350 unless the action is construed as not taken bona fide in the 

interest of the company.351 

On the other hand, the duty to promote the success of the company may 

conflict with the duties in respect to takeovers.  Suppose the directors have the 

power to allot shares.  They honestly believe that a looming takeover would be 

substantially detrimental to the company.  They then allot shares to prevent a 

                                                
347 As directors duties are owed only to the company as a legal entity – Percival v Wright 

[1902] 2 Ch 421; Section 309 of the CA 1985 required director to have ‘regard o the 
interests of shareholders’ and added that ‘this duty is owed to the company alone’; the 
latter wording is omitted under section 172(1) CA 2006 – it will be interesting to see how 
courts align this to common law. 

348 S Griffith, Company Law: Fundamental Principles (4th edn Longman, Harlow 2006) 313. 

349 Re Chez Nico (Restaurants) Ltd [1992] BCLC 192, 208 (Browne-Wilkinson VC); Peskin v 

Anderson [2001] 1 BCLC 372, CA. 

350 Charterbridge Corporation Ltd v Lloyds Bank Ltd [1970] Ch 62. 

351 Item Software (UK) Ltd v Fassihi [2005] 2 BCLC 91. 
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takeover.  They could be in breach.352  The allotment is for the wrong purpose, 

but honest belief; the act frustrates a bid, but it is borne out of independent 

judgement (s 173 below).  The breach would depend on the basis of the action 

– if brought for breach of the proper purpose rule (s 171 above), it may 

succeed, but it may fail if for breach of promoting the success of the company 

(s 172).  It seems that these codified duties are irreconcilable with the duties 

imposed by the Directive, and codification may have exacerbated the conflict.  

To resolve this conflict, directors duties in takeover situations should be 

regarded as being governed by takeover rules rather than codified general 

duties; but the analysis is difficult when all these duties are on an equal 

statutory footing. 

An explanation to resolve the foregoing conflict has been attempted by 

Ogowewo, using an illustration of the target board seeking to protect the 

company.353  Ogowewo illustrates that a target board faced with an insurgent 

with evil designs for its treasury and that has violated any of the takeover 

‘traffic’ laws will no doubt regard as genuine its suit (based on those 

violations) to frustrate the bidder, in the sense that it is brought to protect the 

company from harm; yet such a suit, if unauthorised by target shareholders, 

will be viewed by the Panel as frustrating to the target shareholders.  Ogowewo 

then examines that the fact that the target board is promoting the success of the 

company pursuant to section 172 of the CA 2006 should not alter the view of 

the Panel in this regard since the section 172 duty only applies within the space 

defined by section 171 (i.e. the board will not be permitted to act 

unconstitutionally under the guise of promoting the success of the company). 

If the foregoing analysis in viewed strictly in the takeover context, 

Ogowewo’s interpretive approach offers a pragmatic solution to the seemingly 

irreconcilable sections.  Rule 21 of the Code requires that directors should 

refrain from taking actions that may frustrate a takeover bid, unless such action 

                                                
352 In Howard Smith Ltd v Ampol Petroleum Ltd [1974] AC 821, the Privy Council found that 

the directors had exercised their powers to issue new shares for an improper purpose and 
the allotment was set aside. 
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is authorised by the shareholders.  If directors honestly believe it to be in the 

best interest of the company that they should frustrate a takeover bid, rule 21 of 

the Code is clear that they should first seek authorisation from shareholders.  

However, if the forgoing conflict is viewed in the context of directors’ duties 

generally, the interpretive approach above does not resolve the conflict.  

Section 172(1), especially when read with s 170, makes it clear that the duty 

imposed on directors is to consider the interests of persons other than the 

company (e.g. employees, suppliers, customers, the community) but that 

directors do not owe a duty directly to those persons; a director’s duty is owed 

to the company alone (s 170).354  A strict legal approach reveals that it is for 

the directors to decide how best to promote the success of the company, and 

the courts will not inquire into the reasonableness of such decision.355  To 

resolve the conflict between directors’ general duties and specific duties in a 

takeover situation, directors’ general duties should be treated as being sui 

generis to a class of stakeholders affected by the actions of directors of the 

company involved in a takeover bid.  This should be confined to takeover rules 

contained in the Code, and provisions under Part 28 of the CA 2006. 

4.6.3 Duty to exercise independent judgement (CA 2006, s 

173) 

The third duty obliges a director to exercise independent judgement – but at the 

same time acknowledges that a director’s discretion may be limited by an 

agreement duly entered into by the company or by the company’s constitution.  

This duty codifies the general principle at common law that directors must not 

fetter their discretion.356  By allowing the possibility of limiting or fettering the 

directors’ discretion to act or to take decisions, the CA 2006 imports from 

                                                                                                                            
353 Tunde Ogowewo, ‘Tactical litigation in takeover contests’ (2007) JBL 589, 598-599. 

354 L Sealy and S Worthington, Cases and materials in Company Law (8th edn OUP, Oxford 
2008) 294. 

355 Re Smith & Fawcett Ltd [1942] Ch 304; Regentcrest plc v Cohen [2001] 2 BCLC 80. 

356 Kregor v Hollins (1913) 109 LT 225 
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decided cases,357 the commercial reality that recognises that it may be 

appropriate for directors to bind the company to a certain course of future 

conduct.  Limiting discretion apart, the reference to ‘independent judgment’ 

has the potential of diminishing the collective responsibility of the board of 

directors.  It would be absurd though for any director to prefer his own 

independent decision to that of the board – and so this is unlikely.  On the other 

hand, this duty has the potential of increasing the severity of liability for 

directors on decisions found not in the best interests of the company.  A 

question might be asked of a director raising as a defence the collective 

decision responsibility of the board – would a prudent and diligent director go 

along with such a decision? 

The duty also serves as a protection measure for directors against 

unnecessary pre-bid actions by shareholders.  Directors ought to manage the 

company business without being overly afraid of being sued by shareholders.  

If they make a decision which they honestly believe to be in the best interests 

of the company, then the law need not second-guess what should have been the 

right decision.  At the extreme end of interpretation of this duty, provided any 

judgement which a director is required or permitted to exercise under the 

company’s constitution has been exercised bona fide, there is no liability for 

the consequences of faulty judgement.358  If on the face of it the consequences 

of the decision are substantially detrimental to the company’s business, it is 

unlikely that the courts will be reluctant to second-guess the directors’ 

decision. 

                                                
357 In Fulham Football Club Ltd v Cabra Estates plc [1994] 1 BCLC 363 – the Court of 

Appeal held that there was no rule that directors cannot bind themselves – fetter their 
discretion, as to the future exercise of their power in a particular way if the contract is for 
the benefit of the company; the Australian High Court had already ruled in similar manner 
in Thornby v Goldberg [1964] 112 CLR 597. 

358 See M Trabilcock, ‘The liability of company directors for negligence’ (1969) 32 MLR 499. 
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4.6.4 Duty to exercise reasonable care, skill and diligence (CA 

2006, s 174) 

The fourth duty is to exercise reasonable care, skill and diligence – this means 

that directors should have the attributes of a reasonably diligent person, 

considering: (a) the general knowledge, skill and experience that may 

reasonably be expected of a person carrying out the functions carried out by 

the director in relation to the company; and (b) the general knowledge, skill 

and experience that the director has.  This duty, which reflects a standard found 

in section 214 of the Insolvency Act 1986, is in direct alignment with the 

equivalent common law duty.359 

The question here is to whom is the duty owed – the shareholders or the 

company?  If the directors were to publish annual accounts that later proved to 

be adrift, causing loss to a shareholder who has bought more shares in the 

company on that basis, can the shareholder sue the directors for breach of that 

duty?  Unless the annual accounts were given for the particular purpose of 

enabling the acquisition of extra shares, the shareholders will find it difficult to 

sustain a claim against the directors.360  Equally, an offeror relying on the 

published accounts of the offeree company that are seriously adrift may not 

have a claim against a negligent director.361  A remedy might be sought under 

the takeover rules, but even then, unless the takeover was imminent, the rules 

might not apply.  There is a possibility of a lacuna here – with a shareholder 

unable to claim under statutory general duties and equally not qualifying under 

the takeover rules. 

The duty is ordinarily owed to the company, from which the shareholders 

recoup through share value addition by virtue of good management.  However, 

where a takeover bid is in the offering, the duty is owed to the shareholders, 

                                                
359 Norman v Theodore Goddard [1991] BCLC 1028; Re D’Jan of London Ltd [1994] 1 BCLC 

561; Base Metal Trading Ltd v Shamurin [2005] 1 WLR 1157. 

360 He may have a claim on grounds of a misleading statement but it is difficult to succeed at 
common law: see Hedley Byrne Ltd v Heller Ltd [1964] AC 465, HL; Caparo Industries 

plc v Dickman [1990] 2 AC 605, HL. 
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albeit a matter of interpretation and aligning takeover rules with the rest of the 

statute.  The starting point is that there is a presumption that there is no conflict 

between the takeover duties and the statutory general duties of directors.  A 

reading of the requirements of the Code suggests that directors of companies 

involved in a takeover bid not only owe this duty to shareholders but also owe 

it to shareholders at a higher standard than that owed at common law.362  

However, the standard expected of a director at common law had somehow 

been raised to parallel that used under the statutory wrongful trading 

provision.363  It is likely that this interpretation will continue.364  At any rate 

directors will be bound by the Code’s high standard of care where takeovers 

are involved – shareholders need not resort to the general statutory duties in 

this regard. 

4.6.5 Duty to avoid conflicts of interest (CA 2006, s 175) 

The fifth duty requires a director to avoid a situation in which he has, or can 

have, a direct or indirect interest which conflicts, or possibly may conflict, with 

the interests of the company.  This applies, in particular, to the exploitation of 

any property, information or opportunity, and it is immaterial whether the 

company could take advantage of the property, information or opportunity.365  

                                                                                                                            
361 See Caparo Industries plc v Dickman [1990] 2 AC 605, HL. 

362 The requirements under Code, rules 3(1), 19, 20, 23, 25, and 28, impose a high duty of care 
on directors for a direct benefit of shareholders affected by a bid: for example, rule 3.1 
provides: ‘The board of the offeree company must obtain competent independent advice on 
any offer and the substance of such advice must be made known to its shareholders’, rule 
19 provides: ‘Each document …statement … must be prepared with the highest standard of 
care … This applies whether it is issued by the company direct or by an adviser on its 
behalf’, and rule 32 provides: ‘Shareholders must be given sufficient information and 
advice to enable them to reach a properly informed decision as to the merits or demerits of 
an offer …’, these places directors’ duties owing to the shareholders on a higher standard 
of care than previously known in company law.  

363 Re City Equitable Fire Insurance Co Ltd [1925] Ch 407; Lister v Romford Ice & Cold 

Storage Ltd [1957] AC 555; Norman v Theodore Goddard [1991] BCLC 1028; Re D’Jan 

of London Ltd [1993] BCC 646. 

364 CA 2006, s 178(1) provides that the consequences of breach of the statutory general duties 
are the same as would apply if the corresponding common law rule or equitable principle 
applied. 

365 This imports the decision in Industrial Development Consultants Ltd v Cooley [1972] 1 
WLR 443 – a retired director was found to have improperly taken advantage of an 
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This also codifies an approach long held at common law that a director cannot 

benefit from a situation that ostensibly gives rise to a conflict of interest.366  

The duty is very detailed and includes an exception or defence if: (a) the 

situation cannot reasonably be regarded as likely to give rise to a conflict of 

interest; or (b) the matter has been authorised by the directors.  The exception 

strikes a balance between the rigid rule and the need not to stifle business – a 

balance also developed at common law.367  Takeover related transactions 

would benefit from a balancing approach in enforcing the duty to avoid 

conflict of interest – to the extent that it facilitates corporate restructuring. 

The CA 2006 also tightens the authorisation regime of the board, such that a 

conflicting arrangement can only be authorised by the board if the articles of 

association allow it.368  If not allowed in the articles, directors may ask 

shareholders to alter the articles – a further decision-making power given to the 

shareholders.  Where a ratification of directors’ action is required, a further 

decision-making power is given, even to the minority.  In ratifying, the votes 

of a director who also holds shares are to be disregarded.  This is designed to 

avoid a danger of board collusion, the concept of an independent board to get 

involved in authorisation.369  If then such director is a majority shareholder, the 

effect of the CA 2006 is to vest the power to decide the director’s fate in the 

hands of a minority.  Authorisation apart, how the statutory no conflict duty 

will be enforced may cause some contentions.  One potential contention is the 

defence available to the director, where the purported arrangement ‘cannot 

                                                                                                                            
employment offer that came to his notice in his capacity as a company director, and it was 
immaterial that the company could not have taken advantage; see also Gencor ACP Ltd v 

Dolby [2000] 2 BCLC 734. 

366 Keech v Sandford (1726) 25 ER 223; Regal (Hastings) Ltd v Gulliver [1967] 2 AC 134; 
Boardman v Phipps [1967] 2 AC 46; IDC v Cooley [1972] 1 WLR 443; Carlton v 

Halestrap (1988) 4 BCC 538; Attorney General for Hong Kong v Reid [1994] 1 AC 324. 

367 For instance, in Island Export Finance Ltd v Umunna [1986] BCLC 460, it was found on 
the facts that the director had not breached the duty to avoid conflict of interest when he 
took a business opportunity which the company was not actively pursuing; similar 
balancing decisions include Framlington Group plc v Anderson [1995] BCC 611; CMS 

Dolphin Ltd v Simonet [2002] BCC 600. 

368 Under section 175(5) of the CA 2006, an authorisation is only valid if the constitution 
enables the directors to authorise the matter. 

369 See Modern Company Law for a Competitive Economy – Final Report (DTI, 2001) 46-47. 
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reasonably be regarded as likely to give rise to a conflict’.  Courts should be 

prepared to develop doctrines and concepts in respect of determining this 

defence – which is likely to be an easy task, as courts are accustomed to the 

concepts of reasonableness. 

The duty to avoid conflicts of interest imports a strict interpretation at 

common law that, if a director’s own interest would conflict with that of the 

company, then the latter should take precedent.370  Thus, if it is in the directors’ 

interests that a takeover bid, whether imminent or speculated, should be 

resisted, directors may be liable via a breach of their duty to avoid a conflict of 

interest.  In such a situation, the directors should let the company’s interest 

take precedence.  It is in the company’s interest to protect the share value for 

the benefit of its members.  The shareholders collectively may bring a 

derivative action if the company, through its directors, is not willing to sue for 

this breach.  If this fails, the shareholders can appeal to the Panel via the 

specific takeover rules and duties. 

Ordinarily, even without reference to takeover rules, directors that receive a 

takeover offer have a duty to be honest about the offer and not mislead their 

shareholders.371  One example of a conflict of interest is where directors urge 

shareholders to accept an offer in which they, the directors, have a financial 

interest, while ignoring a much more favourable alternative offer – here it is 

open to shareholders to raise a derivative claim for breach of this duty or to 

petition as unfairly treated shareholders.372  In a way the duty to avoid a 

conflict of interest reinforces the specific takeover duties and rules. 

                                                
370 Mercantile Credit Association Liquidators v Coleman (1870) 6 Ch App 558, 563 (Malins 

VC) – ‘it is the duty of directors of companies to use their best exertion for the benefit of 
those whose interests are committed to their charge, and that they are bound to discharge 
their own private interests wherever a regard to them conflicts with the proper discharge of 
such duty’. 

371 Gething v Kilner [1972] WLR 337. 

372 See Re A Company (No.008699 of 1985) (1986) PCC 296.  Note, failure to be honest about 
a takeover offer or misleading shareholders, could lead derivative action under Part 11 of 
the CA 2006 or to a  petition for unfairly prejudicial conduct under Part 30 of the CA 2006. 
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4.6.6 Duty to not to accept benefits from third parties (CA 

2006, 176) 

The sixth duty prohibits a director from accepting benefits from third 

parties.  This duty derives from common law concepts dealing with conflict of 

interest and creates a new specific duty.  The duty is not infringed if the 

acceptance of the benefit cannot reasonably be regarded as likely to give rise to 

a conflict of interest.  The benefits may include information vital to the 

company but which for confidentiality the director who may have received it 

due to being a director of another company will not release it.  For example, 

such information may include another company’s early plans to launch a bid 

when conditions are right, and a director sitting on both the potential bidder’s 

and potential target boards will have an ostensible conflict due to information 

received in confidence.  Such a conflict is unlikely to be resolved by 

disclosure.373  It may not be enough to disclose that the director also sits on the 

board of another company from whereof the information was received, for it is 

the information required.  It is only when a company is involved in a takeover, 

either as an offeror or offeree, that takeover rules of disclosure would resolve 

this conflict. 

4.6.7 Duty to declare interest in proposed transaction or 

arrangement (CA 2006, s 177) 

The seventh duty requires that, if a director is in any way interested 

(directly or indirectly) in a proposed transaction or arrangement with the 

company, he must declare the nature and extent of that interest to the other 

directors.  As an exception, a director need not declare an interest: (a) if it 

cannot reasonably be regarded as likely to give rise to a conflict of interest; or 

(b) if, or to the extent that, the other directors are already aware of it (and for 

this purpose the other directors are treated as aware of anything of which they 

ought reasonably to be aware).  The latter exception means that disclosure can 

                                                
373 See CA 2006, s 182 – deals with directors’ declaration of interest. 
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be implied from circumstances suggesting that the other directors are aware.374  

This duty remains a light duty of disclosure to the board as it has been applied 

under the old statute.375  If the disclosed interest creates a conflict of interest, it 

is up to the board to raise an objection on behalf of the company.  If this 

interest would cause loss to shareholders, unless there is collusion or cover-up 

by the board, such that a derivative action is likely on those grounds, 

shareholders might never be protected.  To that extent, the duty to declare 

interest seems remote to takeover duties. 

 

4.7 Conclusion 

The imposition by the Directive of certain obligations on directors for the 

benefit of employees and shareholders, as implemented by the Companies Act 

2006, is unlikely to lead to radical changes in the corporate culture in regard to 

directors’ duties.  In general, directors owe their duties to the company.  A duty 

can be owed to other interested parties – shareholders, employees and investors 

– if special factual relationship can be established in a particular case.  In 

regard to takeovers, that special factual relationship can be established.  

Indeed, the Companies Act 2006, in codifying directors’ duties at the same 

time codifying takeover rules to implement the Directive, creates a legal 

presumption that directors owe their duties to shareholders and other parties 

interested in takeover activities for which the company is involved.  The 

conflict created by this dual codification of directors’ general duties and 

specific duties pertaining takeovers under the Code, can be resolved if 

directors’ duties are treated as sui generis to stakeholders affected by actions of 

directors of a company involved in a takeover bid. 

Although the statutory derivative action under Companies Act 2006 seem to 

expose directors to a greater risk, the difficulties of effecting a derivative 

action will still remain.  The action will still be required to have a support of an 

                                                
374 Lee Panvision Ltd v Lee Lighting Ltd [1992] BCLC 22; Runciman v Walter Runciman plc 

[1992] BCLC 1084 
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independent majority within the aggrieved minority shareholders.  The 

practicalities of financing shareholder litigation will remain a major obstacle.  

An effective remedy for aggrieved shareholder may well lie in the mechanism 

of a fair share price on a takeover bid.  Moreover, the range of rules on 

takeovers and the policing of the Panel make it unlikely that shareholders 

affected by directors’ actions during a takeover bid, will need to invoke a 

derivative action or any breach of the statutory directors’ duties.  Even then, 

the policing of the Panel may only serves a purpose of a regulated exit strategy 

for aggrieved shareholders – to sell their shares at a fair price and invest 

elsewhere. 

 

                                                                                                                            
375 See CA 2006, s 182 – replaces a similar duty in CA 1985, s 317. 
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Chapter 5: Implementing the Directive in selected States 

 

5.1 Introduction 

In implementing the Directive, Member States have taken different approaches 

to the controversial provisions of Articles 9, 11 and 12 of the Directive.  The 

approach taken on these provisions is a key factor in determining the ultimate 

impact of the Directive.  Whilst the Directive partly aims at removing barriers 

to takeovers, these diverse approaches are likely to create more barriers to 

takeovers across Europe.  To remedy this problem, it is suggested in this 

chapter that the Directive ought to be interpreted in the light of the EC Treaty 

obligation to remove all restrictions to free movement of capital.  It is argued 

that Member States that allow their companies to apply a reciprocity rule under 

Article 12 of the Directive are likely to be found in breach of their Treaty 

obligation under Article 56 of the EC Treaty. 

This chapter undertakes a limited comparative study,376 looking at the 

approaches taken to Articles 9, 11 and 12 of the Directive by a selection of five 

Member States.  The selected Member States chosen are: Germany, France, 

Belgium, Netherlands, and Italy.  The chapter also analyses how a UK bidder 

would succeed in taking over a company in one of the selected Member States 

in the light of how those Member States have implemented Articles 9, 11 and 

12 of the Directive.  It will be recalled that Article 12 makes Articles 9 and 11 

optional. These options for individual member states and companies create a 

level of uncertainty for bidders as to which provisions will apply in any 

particular target’s case.377  Even where Member States make their option 

known, say to opt out of Article 9, there may still be restrictions existing in 

                                                
376 One of the limitations of this study is finding relevant data available in the English 

language.  This language barrier limits the extent to which takeover barriers are analysed in 
this comparison. 

377 A Kay and Others, ‘Takeovers Directive implementation and impact’ (2007) Cross-border 
Quarterly, April-June, 39, 40 <http//www.practicallaw.com/crossborder> accessed 07 
August 2007. 
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their local laws that are similar – for example, Germany has opted out of 

Article 9 but has retained its current restrictions on frustrating actions.  It is this 

uncertainty created by the options that informs the study in this part of the 

thesis. 

With the varied corporate culture across Member States, comparison is a 

vital part of appreciating the likely impact and success of the Directive.  

Across different Member States, ‘one encounters not only statutory company 

law, but also practices, codes of conduct and rules of behaviour adhered to by 

the companies, the shares of which are listed or traded on the securities 

markets – what extent these practices or rules are accepted as part of the 

company law is hard to say’.378  It is against this background that comparison, 

albeit not detailed, is a necessary component of this thesis. 

The choice of Member States to compare with the UK regulatory system is 

also informed by the variation of the prevailing regulatory provisions prior to 

the Directive.  For instance, in relation to Article 9 of the Directive France and 

Italy are similar to the UK regime in that they have had national provisions that 

favour an opt in approach, whilst Germany and the Netherlands have not had 

such provisions.  As to Article 11 of the Directive, unlike the UK corporate 

system, Germany has had no multiple voting shares.  Some of the 

controversies that led to the compromise in Article 12 are a direct consequence 

of the varied legal and corporate cultures in different Member States.  It is in 

this context that it is of interest to examine how varied the Directive has been 

implemented and its impact on cross-border takeovers. 

As a result of these varied cultures, it is not surprising that the Commission 

in its February 2007 report found that ‘a large number of Member States have 

shown strong reluctance to lift takeover barriers’. Given the manner of 

implementation by some states, the Commission, quite rightly, was of the view 

that ‘the new board neutrality regime may even result in the emergence of new 

                                                
378 E Wymeersch, ‘The Effects of the Regulation of Securities Markets on Company Law 

within the EEC’ in RR Drury and PG Xuereb (eds) European Company Laws (Dartmouth, 
Aldershot 1993) 61, 62. 
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obstacles on the market of corporate control’.379 No Member State has chosen 

(or intends) to impose the board neutrality rule where it was not (fully) applied 

before transposition, except for Malta; and the vast majority of Member States 

have not imposed (or are unlikely to impose) the breakthrough rule, but have 

instead made it optional for companies.380 

Further, the Directive is founded on the basis of Article 44 of the EC 

Treaty,381 which Treaty provision essentially requires Member States to 

remove all obstacles to freedom of establishment.  Arguably, defensive 

measures that seek to frustrate a takeover bid, unless approved by shareholders, 

are likely to be seen as counter the EC Treaty.382  While Article 12 of the 

Directive allows Member States to opt in/out of Article 9, an approach of 

opting out of Article 9 is likely to render illusory the freedom of establishment.  

Such an approach is also likely to make it difficult for investors to buy shares 

in a target company, thereby constituting a restriction to free movement of 

capital contrary to Article 56 of the Treaty.383  This chapter aims to: identify 

the different approaches taken by selected Member States in implementing the 

Directive (particularly Articles 9, 11 and 12); and to assess the implications of 

these different approaches. 

 

                                                
379 European Commission, ‘Report on the implementation of the Directive on Takeover Bids’ 

(Brussels, 21 February 2007) 10. 

380 Commission, ‘Report on the implementation of the Directive on Takeover Bids’ (Brussels, 
21 February 2007) 9. 

381 See the preamble to the Directive and recital 1 of the Directive. 

382 Treat Establishing the European Community, Consolidated Version, 24 December 2002 OJ 
C325/33 <http://eurpa.eu.int/eur-lex/eu/treaties/dat/EC_consol.html> accessed 31 August 
2007. 

383 Article 56 provides ‘… all restrictions on the movement of capital between Member States 
and between Member States and third countries shall be prohibited …’. 
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5.2 Regulatory approach in Germany: Articles 9, 11 and 12 

5.2.1 The state of implementation of the Directive in Germany 

The Directive was implemented in Germany on 14 July 2006 by way of 

amendment to the existing Wertpapiererwerbs- und Übernahmegesetz (WpÜG) 

– translated in English as Securities Acquisition and Takeover Act.384 The 

Bundesanstalt für Finanzdienstleistungsaufsicht (BaFin) – translated as Federal 

Financial Supervisory Authority, is the UK’s equivalent of the Panel.  Taking 

advantage of Article 12 of the Directive,385 Germany has opted out of both 

Articles 9 and 11 of the Directive.386  This is not surprising, as German law on 

defensive actions has always been unclear.  In general, company boards are 

restricted from taking defensive actions.  The grey area is in regard to a reserve 

authorisation (Vorratsbeschlusse) usually given by shareholders.  This is 

usually valid for 18 months.  The management board would require a further 

approval by the supervisory board if it decides to act upon the 

Vorrtsbeschlusse.  In that sense then, boards do not fend off a takeover bid 

easily. 

It is difficult to conclude that this is the only proper interpretation of the 

German law on defensive actions.  For example, others have argued that prior 

to the Directive, German takeover law allowed management to take defensive 

measures merely upon approval of the supervisory board [Aufsichtsrat], 

without first going to shareholders for prior approval.387  Others have strongly 

argued that supervisory board approval can be used to override shareholder 

                                                
384 Translated using standard Internet translation software and verified by a native German. 

385 Paragraph 33c of the WpÜG allows companies to apply a reciprocity rule in keeping with 
Article 12 of the Directive. 

386 See A Kay and Others, ‘Takeovers Directive implementation and impact’ (2007) Cross-
border Quarterly, April-June, 39-45 <http//www.practicallaw.com/crossborder> accessed 
07 August 2007. 

387 J N Gordon, ‘American experience and EU perspectives’ in G Ferrarini and Others (eds) 
Reforming Company and Takeover Law in Europe (OUP, Oxford 2004) 541, 545. 
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decisions.388  The analysis is not helped by Germany opting out of Article 9, 

which might suggest that indeed German law in some ways favours and 

facilitates defensive measures without shareholder approval.  If that is correct 

implication of German law, then in opting out of Article 9 of the Directive, 

Germany has retained its pre-Directive partial restrictions on defensive actions. 

A close analysis reveals that German law partially allows the management 

board to employ defensive actions.  As a general rule, the first part of § 33(1) 

of the WpÜG prohibits the board of the target company from taking actions 

that would frustrate a takeover bid.389  However, the second part of § 33(1) 

makes it clear that the prohibition does not apply to acts, which are also a 

decent and conscientious business manager of a company that is not a takeover 

bid target, would have made in the search for a competing offer, and for acts 

which the supervisory board of the target company has agreed.  Paragraph 

33(2) provides for the shareholders in the general meeting with the option of 

giving a Vorratsbeschlusse (reserve authorisation) to the board to take future 

defensive actions against a takeover bid.  This resolution requires a majority of 

at least three-quarters of the decision-making in the share capital represented 

and voting in the general meeting.  Before the Vorratsbeschlusse is applied, § 

33(2) requires that the management board obtain the consent and further 

approval of the supervisory board. 

A reading of the above-translated text (essence thereof) of the WpÜG 

suggests that § 33 in some ways empowers the management board to take 

defensive actions against a takeover bid.  First, there is the pre-bid reserve 

authorisation by shareholders for management to take defensive actions (§ 

33(2)).  Notwithstanding that Article 9 of the Directive is made optional by 

Article 12, the Vorratsbeschlusse is contrary to Article 9.  According to Article 

9(2)(b) of the Directive, authorisation for defensive actions is only taken at the 

                                                
388 See J McCahery and Others, ‘The economics of the proposed European takeover Directive’ 

in G Ferrarini and Others (eds) Reforming Company and Takeover Law in Europe (OUP, 
Oxford 2004) 575, 633-635. 
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time the board of the offeree company receives the information concerning the 

bid or as soon as the board of the offeree company becomes aware that the bid 

is imminent.  Article 9 of the Directive is in keeping with the recommendations 

of the Winter Report against the 18 months Germany-style prior authorisation 

(Vorratsbeschlusse), that ‘the board of the offeree company should not be 

permitted to take actions frustrating a takeover bid on the basis of a general 

meeting authorisation given prior to the bid’.390  With the Vorratsbeschlusse 

enshrined in the German law, it is not surprising that Germany opted out of 

Article 9 of the Directive. 

Secondly, there is the post-bid authorisation by the supervisory board for 

management to take defensive actions (§ 33(1)).  This is outside and 

independent of decisions taken in a general meeting.  In other words, outside 

the scope of a Vorratsbeschlusse and other than actions that can be taken for 

the purpose of seeking alternative bids, the management board can take 

defensive actions if authorised by the supervisory board, even without specific 

approval of the shareholders.  In this sense, McCahery and Renneboog have 

rightly argued that ‘supervisory board approval can be used to override 

shareholder decisions’.391  That Germany has opted out of Article 9 of the 

Directive may only confirm the incompatibility of § 33 WpÜG with Article 9. 

Thirdly, there is discretion of the management board to solicit for an 

alternative offer to counter the bidder’s offer (§ 33(1)).  Although this is in 

keeping with Article 9(2)(a) of the Directive, in light of the first and second 

arguments herein above, a proper use of this discretion is questionable.  This 

has the potential to be used as an indirect defensive action or delaying tactics 

with alternative offers that may either be restricted to favoured-friendly bidders 

or that may never materialise.  It is more question given that this discretion 

                                                                                                                            
389 For the full version of the WpÜG visit <http://www.buzer.de/gesetz/4413/index.htm> last 

accessed 25 February 2008 – this is a German text.  The above quoted § 33 has been 
translated into English using standard Internet translation software. 

390 Winter Report (2002) pp 6 and 27. 
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does not require approval of the supervisory board and not subject to 

shareholders’ approval, and applies when an actual offer is in place. 

It appears that a number of Member States have implemented the Directive 

in a protectionist way.392  One would suppose that protectionism is at the heart 

of the German position and many other Member States that take full advantage 

of Article 12 of the Directive.  In its February 2007 report the Commission 

found that ‘the number of Member States implementing the Directive in a 

seemingly protectionist way [was] unexpectedly large’.  The Commission, 

quite rightly, was of the view that this manner of implementation would hold 

back the emergence of a European market for corporate control, rather than 

facilitate it.393  As such, the manner of implementation adopted by Germany, 

defeats the Directive’s objective of facilitating corporate restructuring through 

takeovers. 

The fear that offerors from other Member States would swamp the 

economies of another Member State, and diversify, or downsize company 

resources in that other Member State, seems to be a precursor to this 

protectionism.  This in turn creates economic nationalism.  Much as opting out 

of both the neutrality and breakthrough rules may seem a solution, it is likely 

to cause negative consequences to the European economy thereby defeating 

the aims of the Directive.  If Member States were to subject themselves to 

uniform rules, by not taking advantage of Article 12 of the Directive, market 

forces would protect the economies of all Member States better than legal 

barriers seek to do.  It has been argued, quite plausibly, that if firms in all 

countries are equally exposed to the threat of hostile takeover, this will help 

constrain the economic nationalism that is the greatest threat to the EU project, 

                                                                                                                            
391 See J McCahery and Others, ‘The economics of the proposed European takeover Directive’ 

in G Ferrarini and Others (eds) Reforming Company and Takeover Law in Europe (OUP, 
Oxford 2004) 575, 634. 

392 Frank Woodridge, ‘Some important provisions, and implementation, and the Takeover 
Directive’ (2007) 28 Co Law 293, 295. 

393 European Commission, ‘Report on the implementation of the Directive on Takeover Bids’ 
(Brussels, 21 February 2007) 10. 
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while permitting very valuable cross-border merger activity.394  Germany’s 

approach of opting out of Article 9 breeds economic nationalism, the result of 

which is to confine hostile bids to history. 

5.2.2 Comparison of German and UK structures 

Unlike in the UK, the complex governance structure in Germany makes the 

implementation of Articles 9, 11 and 12 more difficult.  In English law the 

board of directors is but one entity, which combines both managerial and 

supervisory functions in the affairs of the company.  In German law,395 the 

functions of management and supervision are kept separate from each other, in 

that there are two separate organs: the management board (Vorstand) and the 

supervisory board (Aufsichtsrat).  The supervisory board is appointed by the 

General Assembly of Shareholders (Hauptversammlung) under § 101 

Aktiengesetz 1965.  However, where codetermination applies, certain of the 

directors are not appointed by the General Assembly of Shareholders, but by 

representatives of the employees.  In turn, the management board is appointed 

by the supervisory board (§ 84 Aktiengesetz 1965) and may be revoked only 

by the supervisory board.  Both members of the management and supervisory 

boards must be natural persons, and not companies or corporations (§ 100 

Aktiengesetz 1965).  Whilst the former manages the business of the company, 

the latter supervises the activities of the former (§ 111 Aktiengesetz 1965).  In 

managing the undertakings of the company, the management board does so 

independently of the wishes of the general meeting, and the company’s statutes 

cannot restrict the independence of the board.  As in the UK, directors’ duties 

are owed to the company as an entity and not to the shareholders personally. 

Unlike English company law, which requires only the board to have regard 

to the interests of employees,396 German law provides a more secure protection 

                                                
394 J N Gordon, ‘American experience and EU perspectives’ in G Ferrarini and others (eds) 

Reforming Company and Takeover Law in Europe (OUP, Oxford 2004) 541, 546. 

395 P Mantysaari, Comparative corporate governance: shareholders as a rule-maker (Springer, 
Berlin 2005) 252-270. 

396 Section 309 of the CA 1985 required Directors to have regard to the interests of employees 
– a duty owed to the company and the company alone; this has since been replaced by 
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for employees.  In German law, employees of the company are represented on 

the supervisory board, especially in companies engaged in the mining and steel 

industries (these mining industries are somewhat in decline).  Employees 

themselves appoint their own representatives on the supervisory board (certain 

rules such as codetermination rules, may apply).  At least one-third of the 

membership of the supervisory board makes up the representative of the 

employees.  Trade Unions play an active role in collective bargaining on behalf 

of the employees, and representatives of trade unions are often represented on 

the supervisory boards of companies.  The involvement of employees in the 

supervisory aspects of the company does not extend to questions of 

management policy but is concerned with welfare matters (e.g. agreeing the 

social plan for closure of coal pits following a rationalisation scheme).  To this 

extent, protecting the interests of employees in a takeover situation is unlikely 

to be a problem for German companies who are accustomed to having 

employee representatives on company boards.  In the UK, the position remains 

unchanged, but, with the Code now forming part of company law, a duty is 

owed to employees in a takeover situation – albeit being limited to obliging the 

board to give information to employees.397 

Unlike in the UK, until halfway into the 1990s, public takeover bids did not 

play an important role in Germany; there was no statutory regulation of public 

takeovers.398  It is suggested that the reason why Member States like Germany 

found it difficult to accept some of the provisions in the proposals leading to 

the Directive was because the regulation of takeovers was less significant 

given their corporate structures.  In a study by Berglof and Burkart,399 it was 

                                                                                                                            
section 127(1) CA 2006, which still require directors to have regard only to the interests of 
employees. 

397 Rule 25 of the Code, 8th edition 2005, deals with the requirement for the board to give 
information to employees regarding a takeover bid – implements Article 9(5) of the 
Directive. 

398 C Elst and L Steen, ‘Opportunities in the Merger and Acquisition Aftermarket: Squeezing 
Out and Selling Out’ in G Gregoriou and L Renneboog (eds), Corporate Governance and 

Regulatory Impact on Mergers and Acquisitions (Academic Press, Massachusetts 2007) 
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reported that 50 per cent of listed companies in Germany, Belgium, Austria 

and Italy had corporate structures that were composed of a single controlling 

block shareholding majority with voting rights.  Comparing that with the UK, 

only 3 per cent of the listed companies had such a corporate structure.  Thus, it 

could be argued that, with closely held share structures, Germany and similar 

States saw little need for regulation, if the object was to protect shareholders 

faced with a takeover bid.  This follows from the premise that takeover 

regulation as a means of shareholder protection is more relevant to dispersed 

share structured corporations.  Without the majority giving consent or losing 

control in closely held share structures, it is difficult for takeovers to take place 

in order to trigger a need for regulation that should protect shareholders.  No 

wonder, it is here concluded, that the Commission found it difficult to 

encourage States like Germany to appreciate the need for a Directive. 

 

5.3 The regulatory approach in France: Articles 9, 11 and 

12 

5.2.1 The state of implementation of the Directive in France 

In France the Act of 31 March 2006 on takeover bids (Loi sur les offres 

publiques d’acquisition) implements the Takeover Directive, of which details 

of the takeover code are left to the General Regulation of the Financial Markets 

Authority (Règlement Général de l’AMF).400  The same approach is taken in 

the UK – under section 943 of the CA 2006, the Panel is given the power to 

make rules in relation to takeover regulation.  The Act of 31 March 2006 (Loi 

sur les offres publiques) was supplemented by amendment of the general 

regulations of the Financial Markets Authority (Autorité des Marchés 

Financiers) (AMF) published on 18 September 2006, and France has opted in 

                                                
400 C Elst and L Steen, ‘Opportunities in the Merger and Acquisition Aftermarket: Squeezing 

Out and Selling Out’ in G Gregoriou and L Renneboog (eds), Corporate Governance and 
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to Article 9 and out of Article 11.401  The same options have been taken by the 

UK. 

However, unlike the UK, France has introduced the reciprocity exception 

under Article 12(3) of the Directive.  In its February 2007 report,402 the 

Commission found that, by a Member State opting for a reciprocity rule, the 

management boards which, before the implementation of the Directive had 

been required to abstain from taking any measures likely to frustrate the 

takeover bid during the bid period without the approval of shareholders, are 

now either permitted to do so under certain circumstances or the powers of 

shareholders have been significantly restricted in this regard.  Thus, in effect, 

France has increased the managements’ power to take frustrating measures 

without the approval of shareholders on the proposed measure during the bid 

period.  The Commission lamented that, ‘this development will very likely 

hold back the emergence of an open takeover market, rather than promote it’.  

As rightly observed by Wooldridge, ‘the use of the reciprocity rule is likely to 

encourage protectionism’ – indeed, ‘a number of Member States have 

implemented the Directive in a protectionist way’.403  For France, the 

protectionist spirit is not new.404 

In addition, it may be difficult to reconcile the reciprocity provision with the 

freedom of establishment and free movement of capital, which do not allow the 

imposition of any condition on the party wishing to enjoy rights under national 

company laws other than having the registered office or central administration 

                                                
401 A Kay and Others, ‘Takeovers Directive implementation and impact’ (2007) Cross-border 
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in a Member State.405  For the reciprocity rule to breach free movement of 

capital under Article 56 of the Treaty,406 it must be: a state measure; a 

restriction on the movement of capital; and unjustifiable restriction.407  By its 

very nature, a reciprocity rule is a restriction, and unjustified restriction.408  

Similar to the Italian Gas laws which were found to be restrictive, the French 

reciprocity approach ‘has the effect of dissuading public undertakings 

established in other Member States, in particular, from acquiring shares in 

[French] undertakings’.409  That being a correct analysis of the restriction issue, 

the analysis here then turns on whether it is a state measure in the first place. 

A closer look at the reciprocity rule reveals that it is capable of being a 

‘state’ measure breaching Article 56 of the EC Treaty.  The basic operation of 

the reciprocity rule under Article 12(3) of the Directive has two limbs.  First, 

once a Member State has opted in to Articles 9 and/or 11, the companies have 

no right to opt out of Articles 9 and/or 11, unless the Member State has 

discretionally allowed its companies to opt out if dealing with a bidder who is 

not subject to the same rules.  Secondly, where a Member State has opted out 

of Articles 9 and/or 11 it has no right to restrict its companies – it must provide 

its companies the right to opt in to Articles 9 and/or 11, if the companies wish 

to do so.  However, once a company has opted in to Articles 9 and/or 11, the 

Member State has the discretion to allow the company to opt out again when 

dealing with a bidder who is not subject to the same rules; otherwise the 

company cannot discriminate against bidders. 

                                                
405 Blanaid Clarke, ‘Articles 9 and 11 of the Takeover Directive (2004/25) and the market for 
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In both limbs of the reciprocity rule, the discriminatory aspect of the rule 

will only have effect if the Member State has used its discretion to allow its 

companies to discriminate against bidders – to this extent, the reciprocity rule 

becomes a restrictive ‘state’ measure in the meaning of Article 56 of the EC 

Treaty.  That the Directive allows a Member State to apply such discretion, 

which has the effect of incompatibility with Treaty provisions, is unlikely to be 

a defence for a Member State – if all Community secondary provisions, 

including the Directive, should be interpreted to conform to the Treaty.  

Moreover, the reciprocity rule only involves the taking of economic measures 

of which ‘it is settled case law that economic grounds can never serve as 

justification for obstacles prohibited by the Treaty’.410  After assessing the 

reciprocity rule as being based on fairness (‘thou shalt not enjoy the rights in a 

bid on another company that thou denies to others in a bid on thyself’), Winter, 

has rightly concluded that the reciprocity rule ‘may be difficult to reconcile 

with the freedom of establishment and free movement of capital’.411  As such, 

the French use of its discretion to allow a reciprocity rule is likely to have the 

effect of a restriction on the free movement of capital that is prohibited under 

Article 56 of the EC Treaty.  Unlike the UK, the jury is still out on France for 

the reciprocity option. 

5.3.2 A comparison of France and UK – effect of reciprocity provision 

Both the UK and France have applied the board neutrality rule to prior and in 

implementing the Directive.  Unlike the UK, France has opted to allow its 

companies to apply the reciprocity rule.  Although France is applying the 

reciprocity rule, given that both the UK and France have opted out of Article 

11, a UK bidder attempting a takeover in France would not be affected by the 

implementation approach in France.  The French reciprocity rule, indeed as it 

operates, only becomes effective if a bidder is not subject to the same options – 

both UK and France have opted in to Article 9 and out of Article 11.  Thus, 
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between France and the UK, cross-border takeovers appear to be adequately 

facilitated, and the French reciprocity option is unlikely to affect a UK bidder. 

 

5.4 The regulatory approach in Belgium: Articles 9, 11 and 

12 

5.4.1 The state of implementation of the Directive in Belgium 

Almost a year after the deadline for implementing the Directive, Belgium 

finally implemented it on 1 April 2007.  The question to ask: did late 

implementation affect investors and would they have a cause of action against 

the Belgian regulator?  This depends on the legal framework of the Belgian 

implementing legislation.  At EU level, and in particular in relation to Articles 

9 and 11, it is doubtful – as these controversial provisions are optional, it is 

difficult to criticise a Member State unless its approach on whether or not to 

opt out is made known.  That uncertainty in itself defeats the rights of investors 

in a Directive not implemented.  Now that Belgium has opted out of both 

Articles 9 and 11 of the Directive,412 whether or not barriers negatively 

affected investors in the period before the implementation, remains academic – 

these barriers have now been legitimised.  As if to further distance itself from 

the scourge of the Directive, Belgium has also allowed its companies to apply 

the reciprocity exception – more for sake of the Commission’s statistics of 

states reluctant to remove takeover barriers. 

The approach taken by Belgium poses two difficulties under EU law.  First, 

opting out of Article 9 of the Directive reflects a protectionist spirit, one that 

makes it difficult for nationals or companies of other Member States to launch 

hostile takeovers in Belgium.  Although this does not directly restrict freedom 

of establishment, it makes such freedom illusory, and therefore likely to 
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European Lawyear 60. 
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constitute a restriction within the meaning of Article 43 of the EC Treaty.413  

Secondly, the opting out combined with the reciprocity exception is likely to 

substantially restrict the freedom of investors buying shares and taking over 

Belgian companies.  The reciprocity exception is therefore likely to constitute 

a restriction to free movement of capital contrary to Article 56 of the EC 

Treaty.  That the reciprocity exception is provided for in the Directive is no 

defence for Belgium, as it has to be interpreted to conform to Treaty 

provisions. 

5.4.2 A comparison of Belgian and UK structures 

In this comparison, information on the Belgian takeovers is drawn from the 

findings of De Schrijner.414  The Belgian Banking, Finance and Insurance 

Commission (Commissie voor Financie en Assurantiewezen – the ‘BFIC’) is a 

body responsible for supervising takeovers.  Unlike UK takeover regulation 

that dates back to the 1960s, Belgian takeover law only dates back to 1989 – 

which law was adopted after a hostile bid by Carlo de Benedetti on the ‘Société 

Générale de Belgique’ in November 1988.  However, the UK regulation has 

continued without statutory basis until 20 May 2006, whilst Belgian regulation 

started off on a statutory footing in 1989.  Since then, takeover regulation in 

Belgium has developed slowly.  For instance, compared to the UK mandatory 

bid with a defined threshold of 30 per cent, Belgian law did not have a fixed 

threshold that triggered an obligation to launch a bid.  Implementing the 

Directive has more significantly changed the regulatory environment in 

Belgium than it has done in the UK. 

 

                                                
413 Article 43 of EC Treaty provides in part that ‘restrictions on the freedom of establishment 

of nationals of a Member State in the territory of another Member State shall be 
prohibited’. 

414 Steven De Schrijner and Others, ‘Belgium implements EU takeover directive’ (2007) Euro 
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5.5 The regulatory approach in The Netherlands: Articles 9, 

11 and 12 

5.5.1 The state of implementation of the Directive in the Netherlands 

In The Netherlands, the Directive was implemented by an interim 

legislation of 15 May 2006, the Temporary Exemption Regulation for Public 

Offers (Tijdelijke vrijstellingsregeling overnamebiedingen).  This supplements 

other Dutch Civil Codes to the extent that it deals with those provisions of the 

Takeover Directive that have direct effect on takeovers and would otherwise 

lead to complications within the EU pending the full implementation of the 

Takeover Directive.415  The Netherlands has opted out of both Articles 9 and 

11, but will retain its restrictions such as granting veto rights in respect of a 

change to the articles of association to specific shareholders.416  Opting out of 

Article 9 is not surprising, as The Netherlands had no such equivalent 

provision prior to the Directive.  The Netherlands’ approach is likely to create 

restrictions to free movement of capital and freedom of establishment contrary 

to the EC Treaty. 

5.5.2 A comparison of the UK and The Netherlands markets 

The main difference between The Netherlands and the UK lies in how their 

regulated markets have facilitated or hindered hostile takeovers.  Article 9 of 

the Directive regulates the use of defensive measures that are designed to 

frustrate a takeover bid.  In effect, Article 9 facilitates hostile takeovers, which 

are more facilitated in the UK than in The Netherlands.  Right from the earlier 

draft Directive, both the UK and The Netherlands have had a difference of 

approach to Article 9.  The 1996 proposal Directive was opposed by both the 

UK and The Netherlands, but for different reasons.  The UK feared that the 
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Directive did not facilitate hostile takeovers, whist the Netherlands feared that 

its companies would be subject to hostile takeovers under the proposed 

Directive.417 

These fears stemmed from the wording of Article 4(5) of the 1996 proposal, 

which gave room for parties to seek the intervention of the courts.  The 

underlying issue, in the UK, was that the Code disallows defensive tactics that 

may frustrate a bid unless the board obtains authorisation from the general 

meeting of the shareholders.  On the other spectrum, target companies in The 

Netherlands enjoy a number of defensive tactics for frustrating a hostile bid, 

and until recently, there has never been a successful hostile bid.418  Given that 

The Netherlands has opted out of Article 9 of the Directive, a UK bidder would 

find it hard to launch a hostile takeover in The Netherlands.  Given that the UK 

has opted in to Article 9 with no reciprocity rule, a Netherlands bidder is 

facilitated in launching a hostile takeover in the UK.  The playing field 

between The Netherlands and the UK is not level, with the result that a UK 

bidder is hindered in successfully launching a takeover bid in The Netherlands. 

 

5.6 The regulatory approach in Italy: articles 9, 11 and 12 

5.6.1 The state of implementation of the Directive in Italy 

A year after the deadline for implementing the Directive, Italy had not yet 

implemented it.419 It is said that half of Italian listed companies have one 

shareholder controlling the ownership of at least 55 per cent of the votes.420  As 

companies with concentrated share structures tend to have little incentive for 

provisions like Article 9, it is perhaps the reason why the implementation of 
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the Directive was stalled.  Whether late implementation has affected investors, 

and they would have cause of action against Italian regulators, is not 

investigated here.  How Italy will implement Articles 9 and 11 of the Directive 

remains to be seen.  This uncertainty as to how Italy will decide on the 

controversial and optional provisions only adds to uncertainty about the overall 

impact of the Directive.  At the time of writing one fact is known: namely that 

the Italian supervisory authority is the National Commission for Companies 

and the Stock Exchange (Commissione Nazionale per la Società e la Borsa) 

(CONSOB)).  It remains to be seen how implementing rules in Italy will affect 

UK’s interests in cross-border takeovers. 

5.2.2 Comparison of Italian and UK regulations 

Unlike in the UK, takeover regulations in Italy have tended to be 

protectionist.  More generally, Italian corporate law has historically provided 

poor protection for investors, while enforcement institutions, like the courts or 

the Italian CONSOB, have been unable to make up for the deficiencies of the 

law.421  With this background, it would not be surprising if Italy decided to opt 

out of both Articles 9 and/or 11 of the Directive or to apply a reciprocity rule if 

it opts in.  Unless Member States like Italy adopt a more liberal takeover 

approach (as in the UK) as opposed to a protectionist one, cross-border hostile 

takeovers will remain hindered. 

 

5.7 Conclusion 

In April 2004, following 15 years of debate and negotiation, the European 

Union adopted a much watered down version of the Takeover Bid Directive.422  

Its aim of establishing a level playing field for takeovers across Europe was 

hindered by the level of compromise involved in agreeing the provisions of the 
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Directive.423  The core provisions of the Directive, Articles 9 and 11, are made 

optional under Article 12 – making it difficult for hostile takeovers.  Cranston 

was right in asserting that it is ‘not an unreasonable hypothesis that the 

takeover directive, when effective, will not radically change the environment 

of EC countries regarding hostile takeovers, at least not for the time being, 

since the institutional and cultural barriers will remain’.424  As predicted, the 

Directive is hardly a triumph in relation to cross-border takeovers. 

The delay by some Member States (like Italy) in implementing the, in the 

light of the options such Member States are likely to take, creates a level of 

uncertainty for bidders as to which provisions will apply in any particular 

takeover bid.  Where, as is the case with Germany, a Member State has opted 

out of Article 9 of the Directive, but has retained its pre-existing restrictions on 

defensive measures, it remains unclear whether these restrictions equate with 

Article 9 of the Directive and are therefore unlikely to infringe Article 56 of 

the EC Treaty.  Where, as is the case with France, a Member State has opted 

out of Article 11 of the Directive, but has allowed its companies to apply the 

reciprocity rule, such that a company that opts in to Article 11 on a voluntary 

basis can immediately disapply the option as soon as it becomes a target, such 

‘reversibility of the company’s decision may even create confusion on the 

market’.425  With the UK opting in to Article 9 and not applying a reciprocity 

rule, and the Netherlands taking an opposite approach, the playing field 

between the two states remain unlevelled – a Netherlands bidder is facilitated 

in launching a hostile takeover in the UK, whilst a UK bidder is hindered in 

successfully launching a takeover bid in Netherlands. 
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Drawing from the Commission report of February 2007,426 it is not 

unreasonable to conclude that the whole project in respect of the Directive is 

disappointing for the Commission.  In proposing the Directive, the 

Commission’s aim was to promote integration of European capital markets by 

creating favourable conditions for the emergence of a European market for 

corporate control, namely: efficient takeover mechanisms; a common 

regulatory framework; and strong rights for shareholders, including minority 

shareholders.   Two key provisions of the Directive — board neutrality and 

breakthrough — were considered to be particularly important in this respect.  

The final compromise on the Directive subjected the board neutrality and 

breakthrough rules to complex optional arrangements.  Management boards 

which, before the implementation of the Directive had been required to abstain 

from taking any measures likely to frustrate the takeover bid during the bid 

period without the approval of shareholders, are now permitted to do so under 

certain circumstances.  These Member States have increased the managements’ 

power to take frustrating measures without the approval of shareholders on the 

proposed measure during the bid period.  Some Member States, including 

France, have introduced the reciprocity exception, which may hold back the 

emergence of an active takeover market contrary to the original objective of 

the Directive. 

The Directive is founded on the freedom of establishment enshrined in 

Article 44 of the EC Treaty.  Where Member States have opted out of Article 

9, such an option is likely to render illusory the freedom of establishment.  It 

would also create defensive measures that are likely to be seen as being in 

breach of Article 56 of the Treaty.  Although Article 12 of the Directive allows 

for a reciprocity provision, Member States like France that have opted to apply 

a reciprocity rule are at risk of being found in breach of their Treaty 

obligations under Article 56 of the Treaty.  The likely reason for applying a 

reciprocity rule is the protection of economic interests, which the European 
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Court of Justice has long ruled that ‘economic grounds can never serve as 

justification for obstacles prohibited by the Treaty’.427 In light of the European 

Court of Justice jurisprudence, that the Directive allows for the reciprocity 

provision is no guarantee that the ECJ would not rule against a Member State 

that applies it.  With ‘the number of Member States implementing the 

Directive in a seemingly protectionist way [being] unexpectedly large’,428 it 

will require the Commission to proactively promote the Directive in the spirit 

of EC Treaty obligations, in order ‘to prevent patterns of corporate 

restructuring within the Community from being distorted by arbitrary 

differences in governance and management cultures’.429  This requires the 

reading down of Articles 9, 11 and 12 and the Directive’s aims of facilitating 

corporate restructuring through takeovers, to conform to EC Treaty obligations 

– freedom of establishment and free movement of capital. 
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Chapter 6: Harmonising Takeover Regulation in Europe 

 

6.1 Introduction 

It could be termed bravery for the then Chairman of the Panel to conclude that 

the Directive ‘is hardly a triumph for harmonisation since the contentious areas 

remain a matter for Member States to decide for themselves’,430 and equally so 

for Ferran to conclude that the Directive ‘is an embarrassment for the EU: as 

much time and effort was spent to achieve so little’.431  For example, it is 

argued, quite rightly, that ‘the Directive’s failure to prescribe a uniform 

threshold of shareholding triggering the mandatory bid will limit its 

harmonising effect’.432  But far from this merely being exaggeration, it is the 

obvious logical conclusion one can come to – and this writer concurs. 

The opening recital and the preamble to the Directive leave no doubt as to 

its aim of harmonising takeover rules in accordance with Article 44(2)(g) of 

the Treaty – the Directive is to coordinate safeguards with a view to making 

such safeguards equivalent throughout the Community.433  This chapter looks 

at the wider question of how the implementation of the Directive affects the 

harmonisation process of takeover regulation and corporate law in Europe.  It 

looks at the effect of allowing Member States to opt out or in of Articles 9 and 

11, major articles of the Directive, and the effect of allowing Member States to 

apply rules different from those of other Member States and whether that 

would result in an unlevelled playing field in respect of takeovers in the EU.  

These options for individual Member States and companies create a level of 

uncertainty for bidders as to which provisions will apply in any particular 

target’s case.  One example here is Germany, which has opted out of Article 9 
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but has retained its current restrictions on frustrating actions.434  These retained 

restrictions have the potential to confuse bidders as to which rules, whether 

national or the Directive, apply. 

Just like the 1996 proposal, the Directive is ‘too general and leaves too 

much to the discretion of Member States’, and if it were not for ‘disagreement 

between Member States on so many issues in the takeover area, a more-

detailed directive would be preferable’.435  Without detailed rules in the 

Directive, it is difficult to achieve legal harmonisation in Europe in the field of 

takeovers.  Yet, legal harmonisation is vital in order to prevent individual 

Member States using their legal systems to erect or maintain barriers to market 

access with a view to protecting their own enterprises from takeovers.436  Its 

aim of establishing a level playing field for takeovers across Europe was 

hindered by the level of compromise involved in agreeing the provisions of the 

Directive; as such, it is not an ‘EU Takeover Code’, but instead ‘a framework 

directive’, establishing minimum standards for the regulation of takeovers.437 

 

6.2 Minimum regulatory standard versus detailed Directive 

What is meant by minimum and full harmonisation is explained by the setting 

of EU rules below or beyond which national rules are limited.438 Full 

harmonisation concerns situations where diverse national rules are replaced by 

a single EU rule, leaving no room for Member State action.  Minimum 

harmonisation concerns situations where the EU sets rules below which 
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national law cannot fall, leaving discretion to Member States to impose higher 

rules.  Minimum harmonisation is not appropriate for areas that are at the heart 

of the internal market.439  Takeover regulations is at the heart of the internal 

market and therefore its success requires full harmonisation. 

European regulation is by definition supranational and hence harmonisation 

one of its raisons d’etre.440  The preamble to the Directive confirms that the 

aim was to make takeover safeguards equivalent throughout the Community.441  

Since its implementation, it has become apparent that the ways in which 

Member States have approached its core provisions have hardly produced 

harmonised safeguards.  Possibly due to its implementation outcome, some 

commentators have concluded that the Directive aims at a ‘minimal 

harmonization’ of takeover procedures.442  But did the Directive ever aim at a 

‘minimum’ harmonisation or has it simply found itself short of a full 

harmonisation?  Or, does the Directive actually provide even a ‘minimum’ 

harmonisation?  Elst accepts that the lack of any harmonisation in the legal 

framework, as seen in squeeze-out and sell-out rights, is a missed 

opportunity.443  Despite harmonisation being its raison d’etre, the Directive 

hardly achieves any harmonisation. 

With varied corporate structures, dispersed and concentrated share 

ownerships, it is difficult to have rules that will appeal to all Member States.  

For example, the mandatory bid rule impedes the takeover of a typical German 
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firm with its controlling owner but not that of a typical UK firm with its 

dispersed ownership.444  The mandatory bid rule being mandatory in the 

Directive, but for its varied application, would have brought a gloss of 

harmonisation across Europe.  In some countries, for instance in the 

Netherlands, mandatory offers have been introduced for the first time,445 which 

to that extent is an achievement.  However, the Directive fails to harmonise 

even this mandatory rule – it is open to Member States to set their own 

threshold that triggers a mandatory bid.446  The varied corporate structures led 

to political compromises in the Directive, which saw its core provisions made 

optional – a recipe for disharmonisation.  Possibly due to such compromises, 

commentators have concluded that ‘most EC corporate law rules can be 

categorised as optional, market-mimicking, unimportant or avoidable’.447  

Indeed, to the disappointment of the Commission, a number of Member States 

have opted out of the core provisions.448 

The concepts used to refer to the Directive include a ‘framework directive’ 

and a ‘minimum standards directive’.449   Both are but desperate attempts to 

explain the Directive’s failure to meet its original aim of promoting strong 

European market integration.  Directives by their very nature are ‘framework’ 

                                                
444 M Burkart and F Panunzi, ‘Mandatory bids, squeeze-out and the dynamics of the tender 

offer process’ in G Ferrarini and others (eds) Reforming Company and Takeover Law in 

Europe (OUP, Oxford 2004) 737, 744. 

445 A Kay and Others, ‘Takeovers Directive implementation and impact’ (2007) Cross-border 
Quarterly, April-June, 39, 43 <http://www.practicallaw.com/crossborder> accessed 7 
August 2007. 

446 Article 5(3) provides that ‘the percentage of voting rights which confers control for the 
purposes of [a mandatory bid] and the method of its calculation shall be determined by the 
rules of the Member State in which the company has its registered office’. 

447 L Enriques, ‘EC company law Directives and Regulations: how trivial are they?’ (2005) 
ECGI Law Working Paper number 39, 5. 

448 See European Commission, ‘Report on the implementation of the Directive on Takeover 
Bids’ (Brussels, 21 February 2007). 

449 For example, and without criticism, many commentators have strained to explain that the 
Directive has been reduced by compromises to ‘a framework directive, establishing 
minimum standards for the regulation of takeovers’ – see A Kay and Others, ‘Takeovers 
Directive implementation and impact’ (2007) Cross-border Quarterly, April-June, 39, 39-
40 <http://www.practicallaw.com/crossborder> accessed 7 August 2007. 



 165 

measures;450 it is pointless to call them framework to justify their ‘soft’ effect.  

Justifying its ‘softness’, by calling it a minimum standards Directive, is equally 

pointless given that the EC Treaty already allows for a minimum standards 

measure.  Commentators seem to be at pains to bluntly say that the Directive is 

a failure as far as harmonisation of takeover safeguards is concerned.  But far 

from admitting failure, the Commission only needs to revisit the jurisprudence 

of the ECJ in interpreting all Community measures in the spirit of the EC 

Treaty.  The so-called minimum standards Directive can still be enforced on 

Member States as a full harmonisation Directive.  For example, opting out of 

Article 9 is likely to create takeover barriers and deter investors, which in turn 

can be challenged for breach of free movement of capital under Article 56 EC 

Treaty.451 

 

6.3 Joint regulatory responsibility between Member States 

The Directive provides for joint regulatory responsibility between Member 

States under Article 4(2).  Under this provision, a bid will be subject to control 

by the supervisory authority in the Member State where the offeree company 

has its registered office, if the company’s shares are traded on a regulated 

market in that Member State.  If that is not the case, then the supervisory 

authority is that of the Member State on whose regulated market the shares are 

traded, while the company law obligations would remain to be governed by the 

law of the State of incorporation.  

Much as the Directive provides categories to which supervisory jurisdiction 

would fall depending on incorporation and where the offeree company trades 

its securities, it does not provide for a mechanism for resolving jurisdictional 

disputes between supervisory authorities.  Whereas it is unlikely that this 

would raise significant difficulties for the UK, it is likely to cause much delays 
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of takeovers in other jurisdictions.  This concept of shared jurisdiction has 

already raised questions in the Deutsche Börse and the New York Stock 

Exchange’s battle for Paris-listed Euronext – a company incorporated in The 

Netherlands.452  Another example is the Mittal Steel takeover battle for a rival 

steel company, Arcelor – a company incorporated and listed in Luxembourg, 

but also admitted on other regulated markets in France, Spain and Belgium, 

with over 90 per cent of its activities carried out in France.  The regulators in 

all the four jurisdictions associated with Arcelor asserted jurisdiction on offer 

issues like advertising and disclosure.  Although by the time of the Arcelor 

offer, none of the jurisdictions had implemented the Directive, the difficulties 

encountered are an indicator of the likely difficulties of shared jurisdiction. 

As European integration progresses with the increase in freedom of 

establishment and free movement of capital, companies that are incorporated in 

other Member States and have their securities listed and traded only in the UK, 

are likely to increase.  In those situations, Article 4(2)(e) provides that the 

Panel will supervise ‘matters relating to the bid procedure’ while a supervisor 

in the state where the company is incorporated supervises ‘matters relating to 

company law’.  If the company law in that other state is weak and does not 

provide adequate investor protection, such a situation is likely to cause delays 

in the takeover procedure and thereby affect the interests of a UK bidder who 

becomes subject to external regulators other than the UK’s Panel. 

Although harmonisation seem to be weak in this aspect of the Directive, as 

it would not be in the interest of other regulators or foreign companies not to 

cooperate with the Panel, it is unlikely that the split jurisdiction rule will cause 

any practical problem.  All regulators have a duty to cooperate with one 

another.453  Nothing in the Directive prevents intervention by the Commission 
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if cooperation between regulators fails.454  Companies that engage in takeovers 

in the UK have a vested economic interest that they will not wish to jeopardise 

by not cooperating with the Panel.  After all, takeovers are but financial 

transactions – the financial City in the UK is accustomed to listening to the 

Panel, and so companies that become subject to the Panel’s jurisdiction, be it 

that they are registered in other Member States, will either cooperate with the 

Panel or have City norms defeat their cause. 

 

6.4 Discretionary and national law issues in the Directive 

Commenting on the draft Directive of 1996, the UK Parliament observed that 

‘the Directive would not meet the objective of providing a minimum standard 

of protection for shareholders as it allows for significant differences in the 

attitude towards such protection’.455  This prediction appears to have come to 

pass.  The problem emanates from the resistance from Member States on the 

core provisions of the Directive.  In The Netherlands, for instance, a company 

law adviser of The Netherlands Trade Union argued that Articles 5, 9 and 11 

substantially interfere with the Member States’ corporate governance systems 

as embodied in their company laws.456  As a result of The Netherlands’ 

arguments and other resistance from Member States, political compromises 

were reached, which in turn gave Member States much discretion in applying 

the core provisions.  As a result of this compromise, regulatory arbitrage and 

national protectionism could continue to be a characteristic of cross-border 

takeovers in Europe in the post-Takeover Directive environment.457  But the 

                                                
454 Recital 29 of the Directive suggests a monitoring role for the Commission; alternatively, the 

Commission may, if necessary, take steps under Article 226 of the EC Treaty, as a last 
resort – which is unlikely. 

455 House of Commons, European Legislation - Twelfth Report, London, 14 January 1998. 

456 Joan Bloemarts, ‘European Parliament Committee on Legal Affairs and Internal Market: 
Public hearing on the Proposal for a Directive on Takeover Bids’ (COM (2002) 534, 
Brussels 2003) <http://www.europarl.europa.eu/hearings/20030128/juri/bloemarts.pdf> 
accessed 3 September 2007. 

457 Scott V Simpson, ‘EU Directive fails to harmonise takeovers’ (2005) A Special IFLR 
Supplement 15 <http://www.iflr.com> accessed 3 July 2007. 



 168 

reality is, without these compromises, the Directive would not have been 

passed.  However, the price to be paid as a result of this political compromise 

is likely to be a lack of an EU-wide harmonization of rules relating to takeover 

defences.458 

 

6.5 General implementation and regulatory impact 

The deadline for implementing the Directive was 20 May 2006.  Out of by then 

25 EU Member States, only 13 had implemented the 13th Directive on time.  

At the time of writing, Italy has yet to implement the Directive.  It is therefore 

too early to assess the full impact of the Directive.  A partial impact 

assessment, which can be deduced from the Commission’s report of February 

2007,459 suggests that the Directive fails to meet its objective of facilitating 

corporate restructuring by removing takeover barriers.  In its report, the 

Commission concluded that a large number of Member States have 

implemented the Directive in a protectionist manner.  The report also states 

that there is a risk that the board neutrality rule, Article 9 of the Directive, as 

implemented in Member States where most of whom have opted out, will hold 

back the emergence of a European market for corporate control rather than 

facilitate it.  In its final remarks, the Commission intimated the possibility of 

revising the Directive before the due date of 2011.  Charlie McCreevy, Internal 

Market and Services Commissioner, summarises this partial impact as follows: 

 

Too many Member States are reluctant to lift existing barriers, and 
some are even giving companies yet more power to thwart bids.  The 
protectionist attitude of a few seems to have had a knock-on effect on 
others.  If this trend continues, then there is a real risk that companies 
launching a takeover bid will face more barriers, not fewer.  That goes 
completely against the whole idea of the Directive.460 
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In aiming at removing barriers to takeovers, the Directive would have 

liberalised the market for corporate control. However, given the range of 

exemptions available and the current antipathy to hostile takeover activity in 

continental Europe, it is unlikely to be successful in liberalising the market for 

corporate control.461 

In regard to its objectives of making takeover safeguards equivalent 

throughout the Community,462 and preventing patterns of corporate 

restructuring within the Community from being distorted by arbitrary 

differences in governance and management cultures,463 one cannot help but 

think that, by making its core provisions (Articles 9 and 11), optional, the 

Directive was doomed ab initio to fail in achieving those objectives. 

Clearly, the Directive’s harmonising effect was ruined by compromises that 

made the core provisions optional.  Expressing dissatisfaction at the 

contemplation of such compromise, Commissioner Frits Bolkestein said that 

such Directive ‘without Articles 9 and 11, would not be worth the paper it was 

written on’.464  Indeed, when the Directive was being enacted, Member States 

officially agreed that ‘the directive represented little progress towards a 

genuine level playing field on takeovers in the EU’, and they accepted the 

rapporteur’s position that  ‘half a loaf is better than none’ and that it was time 

to ‘put an end to this never-ending story’.465  To that end, Ferran concluded 

that the takeover directive in its final form is an embarrassment for the EU: as 

much time and effort was spent to achieve so little.466  With this background, 
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given the Commission report of February 2007, it is neither inapt nor 

unreasonable to conclude that the Directive fails in its objective of harmonising 

takeover rules in Europe. 

 

6.6 Optionality and reciprocity provisions 

Article 12 of the Directive allows Member States to opt in/out of Articles 9 and 

11 – optionality provisions.  This creates differential application across the EU, 

as Member States can opt out of Articles 9 or 11 and in to the other, or opt in 

or out of both – removing or creating obstacles to takeovers.  According to 

Gatti, such an ‘optionality device ends up setting forth (or, better, tolerating) a 

Babel-like system for takeover defences around the various national 

legislations’.467  Further, Article 12 allows companies whose Member States 

have opted in/out of Articles 9 and 11 to reverse the optionality when faced 

with a bidder who is not subject to the same rules – reciprocity provision.  This 

increases the ‘Babel-like’ situation, and hardly helps the harmonising effect of 

the Directive. 

Taking advantage of the optionality and reciprocity provisions, some 

Member States have implemented the Directive in a protectionist manner.  

France, for example, will give companies facing a hostile bid the right to issue 

warrants convertible into shares at a discounted price to existing shareholders – 

a move that would make any takeover more expensive.468  To say that such a 

move by France violates the spirit of the Directive is an incorrect statement, for 

the Directive allows optionality and reciprocity.  However, the creation of 

obstacles to takeovers undermines the free movement of capital.  Member 

States have an obligation under the EC Treaty to refrain from adopting 

measures infringing free movement of capital.  That the Directive allows for 

the creation of obstacles to takeovers under the optionality and reciprocity 
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provisions is unlikely to serve as a defence for breach of an EC Treaty 

obligation. 

 

6.7 Conclusion 

It may well be academically inapt to conclude that the Directive fails to meet 

its objective of harmonising takeover regulation in Europe.  It may be safer to 

state that it is too early to make any conclusions.  But with the research 

evidence analysed above, it is difficult to avoid a blunt statement that the 

Directive hardly achieves any harmonisation.  First, ‘the Directive’s failure to 

prescribe a uniform threshold of shareholding triggering the mandatory bid 

[limits] its harmonising effect’.469  By leaving it open to Member States to set 

their own threshold that triggers a mandatory bid, the Directive fails to 

harmonise the mandatory rule. 

Secondly, by allowing Member States to opt in and out of the core 

provisions, Articles 9 and 11, the Directive fails to achieve a ‘harmonising of 

the regime of takeover defences’.470  At the last minute in adopting the 

Directive, Articles 9 and 11 were compromised under Article 12, which 

renders them optional.  The price paid as a result of this political compromise 

is likely to be the lack of an EU-wide harmonization of rules relating to 
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takeover defences.471  Takeover barriers remain in many Member States, due to 

the manner in which the Directive has been implemented, which effectively 

avoids the application of Articles 9 and 11.  Again, other than avoiding being 

somewhat direct, Bolkestein’s words that ‘without Articles 9 and 11, [the 

Directive is] not worth the paper [it’s] written on’ may live to be reiterated.472 
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Chapter 7: EU Capital markets and Takeover Regulation 

7.1 Introduction 

As part of the company law harmonisation process, the Directive seeks to 

regulate an important element of the functioning of capital markets: the public 

bid for all the shares of a company.473  The Directive deals with the regulation 

of listed companies with securities traded on a regulated market.  This raises 

the question whether takeovers should be discussed as a matter of securities 

regulation or company law.  Whereas takeover bids would be considered to 

belong to securities regulation in most Member States, the EU deals with it 

from the – apparent – angle of company law.474  This raises a further question 

of whether ‘strict-law’ that dominates company law should be applied or rather 

the ‘soft-law’ approach generally seen in securities market regulation.  In 

particular reference to takeovers, the Directive having been reduced to optional 

provisions, is hardly a ‘strict-law’ measure.  If discussed under securities 

regulation, then, as stated by Winter, the Directive’s optional system ‘can be 

made to work and, compared to having no directive at all, would offer benefits 

in terms of setting a clear benchmark with market incentives to move into the 

direction of the benchmark’.475  If discussed under company law, the Directive 

may require an EC Treaty interpretation to bring it into line with the rigours of 

the ‘strict-law’ nature of company law – a suggested approach in this thesis. 

It will be recalled that the Directive’s core provisions, Articles 9 and 11, 

which were meant to remove technical and structural barriers to takeover 

activities, were compromised and made optional under Article 12.  Prima facie, 

Member States seem to be free to opt to restrict takeovers under Article 12 of 

the Directive.  Many commentators have concluded that on that basis, the 
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Directive is hardly a triumph and at worst a failure.476  In this chapter it is 

argued that such restriction by Member States is likely to be contrary to the 

free movement of capital under Article 56 of the EC Treaty.  To the extent that 

the Directive is read to conform to the EC Treaty, it is likely that the Directive 

would be revived to fulfil its driving force of removing technical and structural 

barriers to takeover activities.  Whether the Commission would opt to take this 

legalistic approach, to revive the Directive amid a rather politically versatile 

regulatory framework of takeovers, remains debatable. 

 

7.2 Difficulties inherent in capital markets and takeovers 

One of the difficulties inherent in capital markets and takeover regulation is the 

conflict between, on the one hand the need for legal certainty, espoused by 

Community interests, and on the other hand the need for economic freedom, 

espoused by national interests.  In the words of Commissioner Charlie 

McCreevy,477 on the one hand, ‘without legal certainty, without reliable 

information, without clear framework rules markets cannot work for long’, and 

on the other hand, it ‘is economic freedom that lets markets best play their role 

– legislation has to help, not hinder, this process’.  Company laws tend to take 

the former approach, whilst securities regulation takes the latter.  The rapidity 

and deterrent characteristics of takeovers require economic considerations to 

be taken into account when considering legal intervention: this contingency 

explains the UK’s protracted reluctance to consider legal intervention.  At the 

EU level, one either has to ignore this conflict or face it bluntly by espousing a 

legal-certainty approach to the regulation of capital markets. 

On the other hand, there is the difficulty of lack of political will and 

reluctance of states to actively support the capital markets integration process 

in Europe.  The history leading to the adoption of the Directive has been 

remarkably tainted with political struggles among Member States and the 
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implementation of the Directive has been marred with economic protectionism.  

Yet this should not have been a difficult legislative process, considering that 

the Directive is anchored (or supposed to be) on the pillar of one of the 

fundamental freedoms of the EC Treaty – the free movement of capital. 

One other example of the difficulties in regulating capital is the link 

between capital and taxation, which creates protectionism.  Capital is directly 

linked with tax policy which is another means for the Member States to 

regulate their national economy – every country remains cautious about giving 

up sovereignty in this context.478  This probably explains why a Directive, that 

was meant to free up capital movement through takeovers, was reduced to 

unsatisfactory Directive. 

Furthermore, it is difficult to build a strong regulatory framework for 

takeovers across nations with varied corporate structures.  For example, 

Germany with its highly concentrated share-ownership structures would find 

no room for a takeover rule in Article 9 of the Directive.  Indeed, Germany 

surprised its counterpart Member States when it opposed the draft Directive in 

2001 by suddenly threatening not to back the directive ‘unless shareholder 

approval for frustrating action were eliminated from Article 9 or the entire 

article were removed from the Directive’.479  In a 273-273-tie vote on 4 July 

2001 a German MEPs-led coalition rejected a text that was heavily influenced 

by the British City Code on Takeovers and Mergers.480  In a comparative study 

Dignam argues,481 and rightly so, that by the EU simply introducing 

shareholder-oriented takeover regulation it is unlikely to exert a transforming 

effect in the face of much stronger influences, as concentrated ownership 
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structures which are present in abundance in most of the EU social market 

systems. 

The problem with concentrated ownership markets is that takeovers hardly 

thrive in such markets.  In concentrated ownership markets, management often 

hold a close relationship with shareholders or are of a substantial shareholding, 

by means of which it is easy to influence shareholders against tendering their 

shares.  As a result, Hahn observes that management would be likely to seek 

for large stable shareholders who would promise not to tender their shares to 

outside bidders.482  As observed by Hahn, Germany, France and Italy are 

concentrated ownership markets, with less developed equity markets – of 

which financing of their businesses is based more on bank financing than 

public equity offerings.483  In contrast, as Hahn rightly points out, the UK 

relies on a well-developed liquid equity market with more corporations listed 

per capita than any other country.484  With this diverse equity market structure, 

it is no wonder that exporting UK takeover culture to the rest of Europe is an 

upheaval. 

One way of curbing the above difficulties is to appeal to the jurisprudence 

of the European Court of Justice.  On the broader jurisprudence, the ECJ 

regards the Treaties as having the effect of limiting Member States’ ‘sovereign 

rights’ and creating ‘a body of law which binds’ Member States and ‘their 

nationals’.485  On the specific jurisprudence of takeovers, the ECJ has shown 

through the golden shares cases that certain measures in share dealings can be 

a restriction to free movement of capital under the EC Treaty.486  This calls for 

                                                                                                                            
481 Alan Dignam, ‘Transplanting UK takeover culture: The EU takeovers directive and the 

Australian experience’ (2007) IJDG 148. 

482 David Hahn, ‘Concentrated ownership and control of corporate reorganisations’ (2004) 
JCLS 117, 129. 

483 David Hahn, ‘Concentrated ownership and control of corporate reorganisations’ (2004) 
JCLS 117, 132. 

484 David Hahn, ‘Concentrated ownership and control of corporate reorganisations’ (2004) 
JCLS 117, 134. 

485 Case 6/64 Flaminio Costa v ENEL [1964] ECR 585. 

486 See discussion under 7.4 below. 
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an analysis of how opting out of certain provisions of the Directive can be 

interpreted as a restriction on free movement of capital and a breach of Article 

56 EC Treaty. 

 

7.3 The scope and application of free movement of capital 

Free movement of capital is one of the fundamental freedoms laid down in 

the EC Treaty.487  Articles 3(1)(c) and 14(2) EC Treaty envisage an internal 

market without internal frontiers, in which free movement of goods, persons, 

services and capital is ensured.  Article 56 EC Treaty, in particular, prohibits 

‘all restrictions on the movement of capital between Member States and 

between Member States and third countries’.  Article 56 EC Treaty has direct 

effect. 

When considering the effect of the earlier version of Article 56 EC Treaty 

on free movement of capital (Article 67 EEC), the court ruled that Article 67 

was only effective ‘to the extent necessary to ensure the proper functioning of 

the common market’;488 making the Article not directly effective.  Moreover, 

Article 67 had not abolished all restrictions to free movement of capital.  It was 

left to secondary EU legislation to introduce prohibitions; most significant 

secondary legislation was Directive 88/361.489  The Treaty on European Union 

amended the EC Treaty to include most of the provisions in Directive 88/361, 

and brought in what is now Article 56 EC Treaty.  The court has since ruled 

that Article 56 EC is directly effective.490 

                                                
487 For a detailed discussion see P Oliver and W-H Roth ‘The internal market and the four 

freedoms’ (2004) 41 CMLRev 407; also, see Case C-463/00 Commission v Spain [2003]  
ECR I-4581 para 68; L Flynn, ‘Coming of age: The free movement of capital case law 
1993-2002’ (2002) 39 CMLRev 773, 776. 

488 Case 203/80 Casati [1981] ECR 2595 para 10. 

489 [1988] OJ L178/5. 

490 Joined Cases C-163/94, C-165/94 and C-250/94 Sanz de Lara and Others [1995] ECR I-
4830 para 41; Joined Cases C-358/93 and C-416/93 Aldo Bordessa and Others [1995] ECR 
I-361 para 33. 
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To the extent that Article 56 EC Treaty has direct effect, it is invoked and 

applied independently without per se a need to refer to the Directive.  As such, 

a measure that is allowed in secondary legislation, the Directive, can be found 

to be in violation of Article 56 EC Treaty.  Following a ‘restrictive model’, it 

will be a breach of Article 56 EC Treaty, if the application of any provision in 

the Directive (a) is a State measure, which (b) restricts or renders illusory free 

movement of capital, and (c) the State has no justification generally or under 

Article 58 EC Treaty.  In order to establish whether a measure is a breach of 

Article 56 EC Treaty, the European Court employs an approach to restrictions 

based on the model shown in the chart below. 

Restrictive Model – finding Article 56 EC Treaty breach: 

 

The EC Treaty does not define what amounts to ‘movement of capital’.  

The movement of capital is not defined literally – filing a car with money and 

Is it a State measure? 

No Yes 

Is the measure liable to restrict or render 

free movement of capital illusory? 

No breach of Article 

56 EC Treaty 

 

No Yes 

Is the measure justifiable as an overriding general interest or 

as Article 58 EC Treaty derogation, and is it proportionate? 

No Breach of Article 56 EC Treaty 

 

Yes 
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driving it outside the country is not capital movement.491  The annex to 

Directive 88/361 contained a definition of what is capital.  The court adopts 

and refers to this annex to define what is capital.  As such, the court has ruled 

that the acquisition of shares on the capital market for the purpose of a 

financial investment is movement of capital.492  Also, a resale of shares to the 

issuing company has been ruled as movement of capital.493 

The scope of Article 56 EC Treaty is very broad – it applies to all cross-

border transactions: ‘it makes no distinction between import and export, it 

covers all kinds of investments by both natural and legal persons, and includes 

shares or any form of share capital’.494  The Directive seeks to reinforce the 

Treaty by outlawing internal frontiers and obstacles to free movement of 

capital by facilitating investment through takeovers.  To that extent, 

implementation of the Directive by Member States has to conform to the 

fundamental freedoms.  Regardless of optional provisions in the Directive, it is 

for Member States to adopt measures that effectively safeguard the 

fundamental freedoms.495 

In finding whether there is a breach of Article 56 EC Treaty, two models are 

usually advanced, the ‘non-discrimination model’ and the ‘no-restriction 

model’;496 the later is preferred herein, as shown above.  The analysis of the 

non-discrimination model is difficult to defend, as it either violates the no-

                                                
491 Joined Cases C-163/94, C-165/94 and C-250/94 Sanz de Lara and Others [1995] ECR I-

4830 para 33. 

492 Joined Cases C-282/04 and C-283/04 Commission v Netherlands [2006] ECR I-000 para 
19. 

493 Case C-265/04 Bouanich v Skatteverket [2006] ECR I-923 para 29. 

494 See Mads Andenas and Others, ‘Free movement of capital and national company law’ 
(2005) EBLR 757, 766. 

495 For example, in Case C-265/95 Commission v France [1997] ECR I-6959, a case 
concerning free movement of goods, the court said that whereas it is ‘not for the 
Community institutions to act in place of the Member States and to prescribe for them the 
measures which they must adopt in order to safeguard the free movement of goods’, the 
court would verify ‘whether the Member State concerned has adopted appropriate 
measures for ensuring free movement of goods’ – paras 33-35. 

496 See Catherine Barnard, The substantive law of the EU: The four freedoms (2nd edn OUP, 
Oxford 2007) 532-563. 
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restriction model by justifying a restriction if it is not ‘substantial’ or adopts 

the approach sometimes taken by the court in relation to other freedoms.  The 

court has made it clear in a number of decisions that breach of Article 56 EC 

Treaty does not depend on discrimination.497  Article 56 EC prohibits, not only 

discriminatory or particularly restrictive treatment of nationals of other 

Member States, but every restriction of cross-border transfer of capital.498  The 

requirement of the free movement of capital is infringed if the measure applies 

equally but dissuades investors from other Member States.499  As such, it 

would appear that the court applies the non-restrictive model in finding 

whether there is a breach of Article 56 EC Treaty. 

Article 12 of the Directive provides room for Member States to restrict free 

movement of capital by opting out of Article 9 and applying defensive 

measures to defeat takeover bids.  The question is whether such provision in 

EU secondary legislation gives a defence to Member States for failure to 

conform to the fundamental EC Treaty freedoms.  In a number of cases,500 the 

ECJ ruled that secondary legislation must be in conformity with the limitations 

of the freedoms.  As such, the Directive must be read down to conform to the 

EC Treaty provisions, or to the extent it does not conform, be disregarded.  

Like any other form of Treaty freedoms,501 free movement of capital is directly 

applicable.502  As such, private parties affected by how Member States have 

implemented the Directive need not seek legal redress by virtue of the 

Directive but could invoke the Treaty provision directly. 

                                                
497 Cases C-367/98 Commission v Portugl [2002] ECR I-4731 para 44-45; C-174/04 

Commission v Italy [2005] ECR I-4933 para 12. 

498 Mads Andenas and Others, ‘Free movement of capital and national company law’ (2005) 
EBLR 757, 769. 

499 Cases C-250/94 Sanz de Lera and Others [1995] ECR I-4821 para 25; C-302/97 Klaus 

Konle v Republik Oesterreich [1999] ECR I-3099 para 44. 

500 Cases C-80 and C-81/77 Commissionaires Reunies and Fils de Henri Ramel [1978] ECR 
927; Case C-341/95 Bettati [1998] ECR I-4355. 

501 For instance, free movement of goods, see C-74/76 Ianelli & Volpi/Meroni [1977] ECR I-
557 para 13; free movement of workers, see C-48/75 Royer [1976] ECR I-497 para 19/23; 
freedom of establishment, see C-2/74 Reyners [1974] ECR I-631 para 29/31; and free 
movement of services, see C-33/74 Van Binsbergen [1974] ECR I-1299. 

502 See C-358/93 Aldo Bordessa [1995] I-0361 para 17. 
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Takeovers facilitate capital movement within the EU.  Apart from Article 9 

being optional, the Directive aims at removing all obstacles to takeovers.  

Article 56 EC Treaty refers to ‘restrictions’ as opposed to ‘obstacles’ referred 

to in the Directive.  The ECJ refers to and uses both terms interchangeably – 

for instance, in Commission v Netherlands,503 the court referred to both 

‘restrictions’ and ‘obstacles’ to free movement of capital, whilst it referred to 

an ‘obstacle to the movement of capital’ in Sandoz.504  As such, any ‘obstacle’ 

to takeovers will amount to a ‘restriction’ contrary to Article 56 EC Treaty.  

The restriction to movement of capital does not have to be substantial – it is 

enough that the measure ‘dissuades investors in other Member States from 

investing’, and it is irrelevant that the measure does ‘not give rise to unequal 

treatment’.505 

Even if a measure is restrictive, it may nonetheless not be a breach of 

Article 56, if it is justifiable under Article 58 EC Treaty.  In Commission v 

Portugal,506 the court said that a restriction to free movement of capital can be 

justified if: (a) overriding requirements of general interest apply; or (b) express 

derogations in Article 58 EC Treaty apply, and the measure accords with the 

principle of proportionality.  Article 58 EC Treaty derogations are essentially 

on the basis of taxation and public policy or security.  These are difficult to 

invoke when a Member State wishes to restrict free movement of capital.  The 

court interprets these derogations very strictly.507  In the case of derogations 

affecting takeovers, the ostensible ground for any derogation would take the 

form of economic protection.  The court has ruled that these derogations 

cannot be applied to serve purely economic ends.508  In Commission v Portugal 

                                                
503 Joined Cases C-282/04 and C-283/04 Commission v Netherlands [2006] ECR I-000 para 
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504 Case C-439/97 Sandoz GmbH v Finanzlandesdirektion fur Wien, Niederosterreich und 
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the court said that ‘economic grounds can never serve as justification for 

obstacles prohibited by the Treaty’.509 

The application of Article 56 is very wide.  In ECJ jurisprudence, any 

measure that either renders unattractive the acquisition of shares in 

undertakings or impedes the acquisition of shares in the undertakings 

concerned or dissuades investors in other Member States from investing in the 

capital of those undertakings is contrary to Article 56 EC Treaty and is 

prohibited.510  It is irrelevant that the measure applies equally to domestic and 

to foreign investors.  In the view of the ECJ, such measures are liable to render 

free movement of capital illusory, which may make the investment in (or into) 

the company less attractive, and thus constitute an infringement of Article 56.  

Where a Member State has opted out of Article 9 of the Directive, ‘if the 

management uses defensive mechanisms this could be either a direct barrier to 

the acquisition of shares but also a restriction of shareholder rights which make 

the investment into the company less attractive’,511 might be better which 

Article 56 EC Treaty prohibits. 

It should be remembered that the Commission initially resisted making 

Articles 9 and 11 of the Directive optional.  However, having met resistance 

from Member States, a compromise was reached that left the core Articles 

optional under Article 12 of the Directive.  In the above analysis it would be 

contrary to Article 56 EC Treaty for Member States to invoke Article 12 of the 

Directive.  The Commission would be within its legal rights to insist that 

Member States refrain from breaching their Treaty obligations under Article 56 

EC Treaty by implementing the Directive in a manner that creates obstacles to 

takeovers.  Such an approach by the Commission is likely, however, to be seen 

as removing Article 12 of the Directive through the ‘back door’, and is likely 

                                                
509 Case C-367/98 [2002] ECR I-4731 para 52. 

510 See Cases C-163/94 Sanz de Lera [1995] ECR I-4821 para 26/27; C-302/97 Klaus v 
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to be met with resentment from Member States.  As long as a State remains a 

Member of the EU, it is bound by EC Treaty provisions regardless of any 

contrary provisions in the Directive or any other secondary legislation. 

 

7.4 Golden share cases and free movement of capital 

Whether opting out of the optional provisions in the Directive would amount to 

a restriction contrary to Article 56 EC on free movement of capital can be 

assessed in the light of the ECJ case law on ‘golden share’ cases.  A ‘golden 

share’ is a term used to denote a special share held by the state in a privatised 

company, which is usually held for the purpose of protecting the company 

from being subject to a takeover.  Ordinarily, the golden share gives the state 

power to restrict acquisition of shares and disposal of assets in the company.  It 

is to the extent of this restrictive power that golden shares have been objected 

to by the Commission as being contrary to freedom of establishment (Article 

52 EC Treaty) and free movement of capital (Article 56 EC Treaty).  In a 

number of cases brought before the ECJ, it has been ruled that golden share 

arrangements are contrary to EC Treaty obligations.  A few of these cases 

merit a comparative analysis with the optional provisions in the Directive. 

In two golden share cases, Commission v Spain,512 and Commission v 

United Kingdom,513 the court found that the golden share arrangements 

applicable to the undertakings in Spanish companies (Repsol, Telefónica, 

Argentaria, Tabacalera, Endesa) and a British company (British Airports 

Authority (BAA)) were contrary to the principle of free movement of capital 

under Article 56 EC Treaty.  In the Spanish companies, the golden share meant 

that the State had power to restrict and approve certain decisions, including 

merger or change of corporate objects or the disposal of certain assets or 

shareholdings, in those companies.  In the British company, BAA, the golden 
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shares created power for the State to restrict and approve certain decisions, 

including disposal of an airport and the acquisition of more than 15 per cent of 

the voting shares in the company. 

The court restated that Article 56 EC Treaty prohibits all restrictions on the 

movement of capital between Member States and between Member States and 

third countries.  Investments in the form of participations, in the court’s view, 

constituted movements of capital under the Community legislation.  On that 

basis, the court found that both the Spanish and the UK golden share rules 

entailed restrictions on the free movement of capital between Member States.  

Although Member States can justify restrictions in limited circumstances under 

the Treaty, the court found that the restrictions failed the test of proportionality 

– the restrictions went beyond what was necessary in order to attain the 

objective they pursued. 

Similar rulings of the court had been made in the earlier cases of 

Commission v Portugal,514 and Commission v France.515  In these cases, the 

court found the French and Portuguese golden share arrangements to be 

unlawful and contrary to Article 56 EC Treaty.  In the Portuguese companies, 

the golden shareholding accorded the State power to limit participation by non-

nationals and to establish a procedure for the grant of prior authorisation by the 

Minister of Finance once the interest of a person acquiring shares in a 

privatised company exceeded a ceiling of 10 per cent.  In the French company 

(Société Nationale Elf-Aquitaine), the golden shareholding accorded the State 

power to approve in advance any acquisition of shares or rights that exceeded 

established limits on the holding of capital, and to oppose decisions to transfer 

shares or use them as security. 

The court referred to Article 56 EC Treaty, which prohibits restrictions on 

free movement of capital between States.  The court’s ruling in both cases was 

uncompromising.  It concluded that legislation, which is liable to impede the 
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acquisition of shares in the undertakings concerned and to dissuade investors in 

other Member States from investing in the capital of those undertakings, may 

render the free movement of capital illusory, and thus constituted a restriction 

on movements of capital. 

The foregoing illustrates, to some extent, that takeover rules that accord the 

board of directors the power to block a bid without giving shareholders a 

chance to decided on the merits of the bid are very likely to ‘dissuade 

investors’ from investing in the capital of those companies.516  To that extent, 

such rules would be contrary to Article 56 EC Treaty, by which Member States 

have the obligation to ensure that companies under their jurisdiction comply 

with.  As such, a Member State that has opted out of Article 9 of the Directive 

is very likely, in the light of the golden share cases, to be found wanting in its 

Treaty obligation.  That the Directive allows a Member State to opt out of 

Article 9 is irrelevant to the breach of a Treaty obligation – the Directive, to 

the extent that it conflicts with Treaty provisions, would be inapplicable in 

order to comply with EC Treaty. 

 

7.5 The Directive and free movement of capital 

The Creation of an internal market and the abolition of obstacles to free 

movement of capital are fundamental aims of primary EU law.517  Defensive 

measures in takeovers are obstacles to the free movement of capital and a 

counter-facilitation of the internal market.  Whilst Article 56 of the EC Treaty 

(primary EU law) requires the abolition of obstacles to free movement of 

capital, Article 12 of the Directive (secondary EU law) makes the abolition of 

these obstacles optional for Member States.  To facilitate a genuine internal 

market, any provision of secondary EU law that is in conflict with any 
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provision of primary EU law, must be set aside.  This analysis is not made easy 

by the scholarship available (lack of available discussion is better than 

scholarship available) – most texts discuss supremacy of EU law as an issue 

between national law and EU law (without distinguishing between primary and 

secondary EU law), ignoring the need for secondary EU law to conform to 

primary EU law. 

By Articles 9 and 11, the Directive provides a framework committed to 

giving effect to free movement of capital.  But for being optional, these two 

provisions clearly remove obstacles to takeovers and facilitate free movement 

of capital.  Opting out of Article 9 of the Directive is more likely to create 

obstacles to takeover than opting out of Article 11.  Article 9 is directly linked 

to takeover obstacles, removal of which has been the driving force behind the 

Directive since its initial draft appeared in 1974.  Article 9 promotes 

shareholder decision-making as advocated by the Winter Report.  On the other 

hand, Article 11 is said to be an undue ex post facto intervention in contracts 

violating the very shareholder decision-making right that the Winter Group 

advocates.518  However, the implications of Article 11 depends on the 

regulated market framework of a particular Member State. 

Where the regulated market structure affords no listed company the 

possibility of having share restrictions, which Article 11 of the Directive seeks 

to outlaw, then opting out of Article 11 has no effect on the free movement of 

capital.  For instance in the UK, listing rules prevent listed companies from 

having any restriction on shares.519  The UK has opted in to Article 9 but opted 

out of Article 11.  The latter has no effect on free movement of capital given 

that UK companies with their securities traded on the regulated market are 
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usually free of restrictions outlawed by Article 11.  Member States like France 

would find it difficult to escape a ‘whip’ from the Commission requiring them 

to honour their Treaty obligation under Article 56 EC Treaty.  France has 

opted out of Article 9 and opted in to the reciprocity provision under Article 

12(3) of the Directive – both of which approaches restrict takeovers to the 

extent of their ability to ‘dissuade investors in other Member States from 

investing in the capital of those undertakings’, thereby rendering ‘the free 

movement of capital illusory’, and thus constituting ‘a restriction on 

movements of capital’.520 

Based on the analysis of the golden share cases, although the Directive was 

watered down by the political compromises that reduced its core provisions to 

optional ones, its legal force as an effective EU law can be salvaged by the 

jurisprudence of the ECJ.  The ECJ is not obliged to have regard to underlying 

political compromises.  Any implementation of the Directive in a manner that 

creates obstacles or restrictions to takeovers ought to be interpreted as being 

contrary to one of the fundamental Treaty freedoms – the free movement of 

capital.  Such interpretation is not free from difficulties.  First, the Directive 

itself allows the creation of such obstacles, as it gives Member States the 

discretion to opt in or out of the very core provisions designed to outlaw the 

obstacles.  In principle, as the Directive is secondary legislation, it must 

comply with the Treaty – provisions that do not comply with the Treaty, ought 

to be disregarded.  Alternatively, regardless of what the Directive provides, 

Member States are under a duty to implement it in a manner that complies with 

their Treaty obligations. 

Second, as the Directive evolved, after years of political haggling, as a 

political compromise, insisting that some of its provisions cannot be applied or 

as being contrary to the Treaty risks alienating the political will that is vital in 

sustaining a steady trend towards the harmonisation efforts of capital markets 

regulation in Europe.  One can only speculate that, had Member States that 

have opted out of Article 9 or opted for a reciprocity rule, known that Article 
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56 EC Treaty would catch such optional provision in the Directive, they might 

have voted differently in 2004 – which may have seen a repeat of 2001 voting 

that defeated the adoption of the directive.  Of course the Commission would 

be within its legal remit if it were to bring proceedings against Member States 

for a breach of Article 56 EC Treaty if they created takeover barriers by opting 

out of Articles 9 or 11 of the Directive.  However, one would be naïve to 

disregard the likely adverse effect of such a legalistic approach to a rather 

politically volatile regulatory framework of takeovers. 

 

7.6 Harmonisation of capital markets and company laws 

Taking a legalistic approach to finding Member States in breach of Article 56 

EC Treaty for opting out of core provisions of the Directive risks slowing 

down the harmonisation of capital markets and company law.  This is because 

such an approach, though legitimate, is likely to be seen as coercive and 

achieving by the ‘back door’ what failed to be achieved in the directive 

process.  To that extent, a legalistic approach would be tabula in naufragio.521  

It is here suggested that the solution to the foregoing is for the Commission to 

adopt an intentional partial approach to the procedure in Article 226 EC 

Treaty, and to seek a revision of the Directive under Article 20 of the 

Directive. 

First, where a Member State implements the Directive in a manner contrary 

to the free movement of capital, for the avoidance of defeating efforts of 

harmonisation, the Commission would elect to partially invoke Article 226 EC 

Treaty.  In that regard, the Commission would, first ask the Member State to 

refrain from infringing Article 56 EC treaty.  Secondly, the Commission would 

give its reasoned opinion, and if the Member State fails to comply, the 

Commission would intentionally not pursue the matter any further.  Article 226 

EC Treaty provides that the Commission ‘shall’ deliver a reasoned opinion and 

‘may’ bring the matter before the Court of Justice – the latter suggests there is 
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discretion in having the matter litigated.  According to Craig and De Burca, the 

language of paragraph 2 of Article 226 clearly suggests that, once it has issued 

a reasoned opinion indicating a breach by a Member State, the Commission 

has broad discretion whether or not to bring the matter before the ECJ.522 

If the Commission applies its discretion not to bring the matter to the court, 

such discretion would be in line with the jurisprudence of the court, as the 

Commission would be justified in not commencing proceedings where ‘there is 

a major political crisis which could be aggravated if proceedings are 

commenced’ or where ‘there is a possibility that the Community provision in 

issue might be altered in the near future’.523  With the political will to eliminate 

takeover obstacles seemingly dim, a partial Article 226 EC Treaty approach 

would be sensible, or, as revision of the Directive is enshrined in the 

Directive,524 rather wait for a revision. 

Second, in addition or alternatively, the Commission could seek an early 

revision of the Directive, or seek one in 2011, with the aim of removing Article 

12 of the Directive, which allows core provisions to be optional.  Either 

suggested option has the inherent ability to weaken rather than strengthen legal 

certainty in Europe’s market regulation.  Securing economic exchange of 

capital between Member States by ‘strict-law’ as opposed to ‘soft-law’ ignores 

the inherent nature of capital markets – that of being free and liberal.  With the 

major economies of Europe having concentrated shareholding structures that 

are usually unfavourable to takeovers, with many Member States 

implementing the Directive in a protectionist manner, and with capital 

regulation being difficult to harmonise, one would be naïve to disregard the 

fragility of takeover markets and the risk of losing political will that seems to 

be the sustaining force behind the compromise Directive. 
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7.7 Conclusion 

The pessimistic view is that the Directive is ‘not worth the paper it’s written 

on’.525  This is because the Directive watered down its very core provisions by 

making them optional.  Most Member States have taken advantage of the 

options and implemented the Directive in a protectionist way.  It would seem, 

on the face of it, that the Directive has been ‘fatally wounded’ and could be 

seen as having failed to achieve its intended objectives.  This is the view one 

would have if one only looks at the Directive in isolation from other 

Community harmonising law.  When the seemingly failed Directive is put 

through the ‘magnifying glasses’ of the EC Treaty and ECJ jurisprudence, 

there emerges some hope for a ‘revived’ Directive.  This ‘resuscitation’ of the 

Directive lies in the fundamental freedoms guaranteed in the EC Treaty.  

Regardless of what the Directive permits under its optional provisions, 

Member States must conform to the EC Treaty in implementing the Directive.  

If opting out of any of the Directive’s provisions restricts free movement of 

capital, then opting out is not an option open to a Member State seeking to 

remain in conformity with its EC Treaty obligations. 

Where Member States have opted out of core provisions like Article 9 of 

the Directive, such an approach would create barriers to takeovers.  Any 

barrier to takeovers is a restriction on free movement of capital and contrary to 

Article 56 EC Treaty.  If the matter is referred to the ECJ, the court is likely to 

find the Member State in breach of its Treaty obligation, depending on the 

effect the application of Article 12 of the Directive has on free movement of 

capital.  It may well be the case that the court’s finding of whether there is a 

breach of Treaty obligation in applying Article 12 of the Directive turns not on 

purely legal considerations, but on a broader view of what the orderly 

development of the Community requires.  However, it is difficult to envisage 
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the court taking a ‘soft’ legal approach in the light of its ‘strict’ legal approach 

in the golden share cases. 
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Conclusion 

 

Impact of the Directive on the UK 

Against the background of the political history of the Directive, with many 

Member States yet to enact legislation implementing the Directive, it is hardly 

a last word any thesis can offer on takeover law in Europe.  As such, this thesis 

provides an impetus for further research in this fast changing area of law. 

Suffice to state that the Directive is unlikely to have any or significant 

impact on takeover regulation in the UK, given that much of the self-regulatory 

characteristics that prevailed prior to the implementation of the Directive seem 

to been retained in the process that has brought the Panel and the Code within 

statutory regulation.  The Panel and the Code have regulated takeovers in the 

UK since 1968.  With the implementation of the Directive, the operation of the 

Panel and the Code has been put on a statutory footing for the first time.  

Provisions implementing the Directive, though refined to suit the requirements 

of the Directive, are but a reincarnation of the Code.  In terms of content, 

nothing has changed since the Directive was implemented, although some of 

the Code’s provisions now have Parliamentary approval.526 

The Directive is meant to facilitate restructuring of companies through the 

provisions that seek to protect shareholders and those that seek to remove 

barriers that would frustrate free movement of capital.  The UK regulatory 

system prior to the Directive has provided protection to shareholders at a level 

that surpasses the Directive’s minimum standard requirements.  When it comes 

to the removal of barriers that would hinder cross-border takeovers, the 

Directive was much needed. 

                                                
526 Andrew Johnston, ‘Takeover regulation: historical and theoretical perspectives on the City 

Code’ (2007) 66 CLJ 422, 448. 
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In order to remove barriers to free movement of capital in takeovers, the 

Directive prohibits the use of defensive measures that may frustrate the bid,527 

but at the same time gives Member States the leeway of opting out of the very 

prohibition.528  The effect of this option is twofold.  First, where Article 9 is 

not applied, that creates the barriers the Directive aims at removing – the result 

of which is unequal implementation of the Directive throughout Europe.  

Secondly, the non-application of Article 9 would mean that hostile takeovers 

are not facilitated and cross-boarder takeovers would remain difficult.  To that 

extent, the Directive makes no significant impact on how takeovers are 

regulated in the UK – it adds ‘very little of benefit to the UK system’.529 

 

The fear that the Directive would increase litigation 

The implementation of the Directive in the UK and its effect of creating a 

statutory regulatory framework were always feared for having the potential to 

create a culture of tactical litigation that would be detrimental to takeovers.530  

The Panel got caught up in these fears and resisted the precursors of the 

Directive a number of times.  Andenas rightly concluded that ‘there is no 

reason to fear that a take-over directive will lead to more litigation and 

undermine the City Code and the Takeover Panel’, as the ‘English case law is 

clear in this respect’.531  This thesis has argued that the implementation of the 

Directive is unlikely to cause unwelcome legal scrutiny and tactical litigation 

in takeovers. 

Arguably, the problem in implementing the Directive has never been so 

much the potential litigation chaos it was likely to cause the Panel, but with the 

fact that the Directive attempted to harmonise an activity that predominantly 

                                                
527 Article 9 of the Directive. 

528 Article 12(1) of the Directive. 

529 R Murley, The Takeover Panel Report on the year ended 31 March 2004, 13. 

530 See G Stedman, Takeovers (Longman, Harlow 1993) 55. 

531 Mads Andenas, ‘European Take-over Regulation and the City Code’ (1996) 17 Co Law 
150, 152. 
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occurs within the UK and that it was likely to do so at the expense of the 

Panel’s ability to control its business.  Indeed, control is seemingly lost in the 

sense that the implementation of the Directive has resulted in the supremacy of 

EU law on all aspects of UK takeover regulations with the Panel having no 

option but to regulate the takeover industry within a legal framework.  Silent 

on the fear of loss of control, the Panel throughout its hostility to the Directive 

has instead pointed at the fear of tactical litigation, notwithstanding that the 

UK market is accustomed to listening to the Panel and the courts have always 

been reluctant to intervene in takeovers. 

As the UK market would suffer detriment if the impact of the Directive 

meant a litigation culture emerging, the consolation to the Panel is the 

provision under Article 4(6) that allows courts of Member States to decline to 

hear legal proceedings.  To strengthen this provision, the UK has taken the 

approach of replicating, to the greatest extent possible, the Panel’s previous 

jurisdiction, practices and procedures within a statutory framework, including 

giving the Panel power to make statutory rules, and only allowing courts a 

limited intervention by way of judicial review – making it difficult for a 

litigation culture to develop in UK takeovers.532  With the Panel operating as it 

always has done under self-regulation, albeit with legal force, with market 

participants accustomed to resolving matters without resorting to the courts, 

and given that the CA 2006 limits the possibility of litigation, a notorious 

litigation culture is very unlikely to develop in the UK, and the Directive 

makes no difference to the takeover business in the UK. 

 

The Directive and the protection of shareholders 

This thesis has confronted the question whether the Directive provides any 

significant changes in the protection of shareholders during takeover bids.  

This question has been difficult to answer given the many facets of the 

protection package in the Directive, ranging from mandatory bid to squeeze-

                                                
532 See CA 2006, sections 945, 951, 955, 956 and 961. 
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out rules.  Suffice to state that it has been argued in this thesis that whilst the 

Directive does not provide significant changes in the protection of shareholders 

faced with a takeover bid, it is progression to have the protective provisions 

enshrined in UK statutes for the first time. 

A major task in the Directive is to strike a balance between on the one hand 

the objective of protecting the interests of minority shareholders, and on the 

other hand the objective of facilitating the interests of investors in takeovers.  

Both Articles 9 and 11 of the Directive were meant to serve these dual 

conflicting objectives of takeover regulation.  National political interests seem 

to have led to a compromise governing the applicability of these provisions.  

As such, shareholder protection remains in conflict with the need to facilitate 

investment through unrestricted takeover activities.  Whilst the UK has, as it 

always has, opted to apply Article 9, many other Member States have, as they 

have always, opted out of Article 9.  The likely result is weak facilitation of the 

interests of investors.  However, the principles of equal treatment of 

shareholders and the mandatory bid rule, to an extent, promote the protection 

of shareholder interests. 

The protection accorded to minority shareholders at common law has 

always been very weak.533  Takeover regulations predating the Directive have 

sought to vest decision-making powers in the hands of shareholders in a 

takeover situation.  Article 9 of the Directive furthers this by seeking to 

promote shareholder supremacy.  With all the difficulties for aggrieved 

minority shareholders of litigating against directors, the answer lies in 

promoting shareholder supremacy.  Regrettably, the Directive makes Article 9 

optional, such that Member States are free to allow management to make the 

ultimate decision – even to prevent a bid.  If power to decide the outcome of a 

takeover bid is left in the hands of directors, who are often sophisticated 

professionals keen to promote the interests of the company provided it does not 

                                                
533 See common law rules in cases Percival v Wright [1902] 2 Ch 421; and Foss v Harbottle 

(1843) 2 Hare 461. 
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endanger their existence and interest, minority shareholder protection, at least 

in Member States that opt out of Article 9, remains a myth. 

The break-through rule contained in Article 11 of the Directive is optional, 

such that Member States may choose not to apply it.534  Possibly because of 

the perceived complication of the compensation requirement, the UK has opted 

not to apply the break-through rule.  Although the UK has opted out of this 

provision, nevertheless, in implementing the Directive, the Act includes a right 

for any company to opt into the break-through provision of Article 11 pursuant 

to Article 12 of the Directive.535  In the UK, the dictates of the market for 

securities on a regulated market have reduced the number of companies with 

preferential share and voting structures that would be subject to a break-

through rule – as such, whether or not a UK company should opt in to Article 

11 of the Directive is therefore unlikely to be relevant in most cases. 

However, if a UK company elects to opt in to Article 11, having fulfilled the 

conditions in the Companies Act 2006, there are uncertainties that may ensue 

in regard to compensation.536  It is not stated in the CA 2006 who is to pay 

(whether offeror or Offeree), how much is to be paid (whether the highest price 

paid for the shares has any relevance), and how the courts are to determine or 

calculate the amount to be paid.  Rule 24.2(d)(xv) of the Code seems to 

suggest that the offeror is to pay for the compensation.  This seems reasonable; 

after all, it is the offeror interested in the break-through of share structures in 

order to take control.   However, that would defeat incentives for investors, as 

it would increase the costs of takeovers and make takeovers unattractive.  

Moreover, a UK company that opts in have no reciprocity safety-net if faced 

with an offeror who does not apply Article 11 of the Directive – the alternative 

                                                
534 Article 12 of the Directive makes Article 11 (and Article 9) optional. 

535 It is clear from the CA 2006 that Article 11 of the Directive is not to be applied in all cases 
of takeovers.  In keeping with Article 12 of the Directive, sections 966 to 972 of the CA 
2006 provide an option for listed companies to opt in to Article 11 should they wish to.  
These sections provide for conditions that have to be met if listed companies wish to opt in 
to Article 11 – broadly, a special resolution is required for both initial opting in and 
subsequent option out. 

536 CA 2006, s 968. 
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is to opt out again altogether.  It is doubtful that a UK company will want to 

opt in to Article 11 of the Directive. 

The mandatory rule contained in Article 5 of the Directive has always been 

a feature of the Code.  Much as it is meant to prevent arbitrary control if 

bidders would freely buy shares, the rule is arguably capable of escalating 

arbitrary control.  An investor who may only want to raise his portfolio to, say, 

35 per cent, leaving other shareholders in investment, is forced by the rule to 

bid for all remaining shares, causing a panic of sale by other shareholders who 

otherwise would have lived with a 35 per cent majority shareholder.  The 

mandatory rule has the effect of accelerating arbitrary control in the company 

causing a squeeze-out of the minority, who may not have the means to invest 

elsewhere, thereby destabilising minority investment portfolios. 

Where a minority shareholder is squeezed-out, the bidder will in turn hold 

100 per cent shares, turning the share structure of the company in a 

concentrated share ownership, which makes it more difficult for future bidders.  

In concentrated share ownership, especially if shares are vested in a single 

shareholder after a bid, acquisition of shares depend on either the controller’s 

consent or his loss of control.  Hence, contrary to the Winter Report, favouring 

a bidder to squeeze-out a minority does not attract future bidders but rather 

repels them.  It is, however, difficult to see a better way than by a mandatory 

rule and squeeze-out regulation.  If it is left to the market forces of demand and 

supply, minority shareholders may not have even the remedy of selling their 

shares at a fair price. 

Notwithstanding concerns about the optional nature of Articles 9 and 11, 

and the harsh effect of the squeeze-out provision, the Directive, as 

implemented by the rules contained in the Code, offers a greater protection to 

shareholders than accorded by mainstream company law.  Although the 

Directive adds nothing in the matter of shareholders’ protection to what is 

already contained in the Code, even prior to the current version of the Code, it 

is through the Directive that the Code acquired legal force, and to that extent, 
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the general statutory protection of shareholders is a progressive landmark in 

the UK in regard to takeovers. 

 

The Directive and directors duties in takeovers 

It has been argued in this thesis that the imposition by the Directive of certain 

obligations on directors for the benefit of employees and shareholders, as 

implemented by the Companies Act 2006, is unlikely to lead to radical changes 

in the corporate culture in regard to directors’ duties.  In general, directors owe 

their duties to the company.  A duty can be owed to other interested parties – 

shareholders, employees and investors – if special factual relationship can be 

established in a particular case.  In regard to takeovers, that special factual 

relationship can be established.  Indeed, the Companies Act 2006, in codifying 

directors’ duties at the same time codifying takeover rules to implement the 

Directive, creates a legal presumption that directors owe their duties to 

shareholders and other parties interested in takeover activities for which the 

company is involved.  It has been argued in this thesis that the conflict created 

by this dual codification of directors’ general duties and specific duties 

pertaining takeovers under the Code, can be resolved if directors’ duties are 

treated as sui generis to stakeholders affected by actions of directors of a 

company involved in a takeover bid. 

Although the statutory derivative action under Companies Act 2006 seem to 

expose directors to a greater risk, the difficulties of effecting a derivate action 

will still remain.  The action will still be required to have a support of an 

independent majority within the aggrieved minority shareholders.  The 

practicalities of financing shareholder litigation will remain a major obstacle.  

An effective remedy for an aggrieved shareholder may well lie in the 

mechanism of a fair share price on a takeover bid.  Moreover, the range of 

rules on takeovers and the policing of the Panel make it unlikely that 

shareholders affected by directors’ actions during a takeover bid, will need to 

invoke a derivative action or any breach of the statutory directors’ duties.  

Even then, the policing of the Panel may only serves a purpose of a regulated 
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exit strategy for aggrieved shareholders – to sell their shares at a fair price and 

invest elsewhere. 

 

Effect of how other Member States implement the Directive 

One of the questions this thesis has sought to address is whether the manner in 

which other Member States have implemented the Directive would negatively 

affect cross-border takeovers contrary to the UK interests.  This thesis has 

argued that the main benefit for the UK under the Directive has always been 

the facilitation of takeovers, as it was hoped that an EC regulatory framework 

would enhance the UK’s business interests in cross-border takeovers.  The UK 

was keen to promote its hostile takeover custom across the EU.  Article 9 of 

the Directive, the equivalent of UK’s Rule 21 of the Code, was crucial to 

achieving this facilitation of cross-border takeovers.  A level playing field 

across the EU was desirable to this effect.  The Directive’s aim of establishing 

a level playing field for takeovers across the EU was hindered by the level of 

compromise involved in agreeing the provisions of the Directive.  The core 

provisions of the Directive, Articles 9 and 11, are made optional under Article 

12 – making it difficult for hostile takeovers.  As observed by Woodridge, a 

number of Member States have implemented the Directive in a protectionist 

way.537  By opting out of Article 9, some Member States have retained barriers 

to takeovers.  Cranston was right in asserting that it is ‘not an unreasonable 

hypothesis that the takeover directive, when effective, will not radically change 

the environment of EC countries regarding hostile takeovers, at least not for 

the time being, since the institutional and cultural barriers will remain’.538  As 

predicted, the Directive is hardly a triumph in relation to cross-border 

takeovers. 

 

                                                
537 Frank Wooldridge, ‘Some important provisions and implementation of the Takeover 

Directive’ (2007) 28 Co Law 293, 295; see also European Commission, ‘Report on the 
implementation of the Directive on Takeover Bids’ (Brussels, 21 February 2007). 
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Harmonisation of takeovers under the Directive 

This thesis has assessed whether the Directive is likely to effectively achieve 

its objective of harmonising takeover regulations in Europe, given the 

discretion under Article 12 to opt out/or into the fundamental provisions of the 

Directive aimed at achieving this objective.  At the heart of the harmonisation 

process is the aim of liberalising the market for corporate control in Europe in 

order to create an effective economy.  In aiming at removing barriers to 

takeovers, the Directive would have liberalised the market for corporate 

control.  As rightly observed by Moloney, given the range of exemptions 

available and the current antipathy to hostile takeover activity in continental 

Europe, the Directive is unlikely to be significantly successful in liberalising 

the market for corporate control.539 

As asserted in this thesis, it is neither inapt nor unreasonable to conclude, 

quite bluntly, that the Directive hardly achieves any harmonisation.  First, ‘the 

Directive’s failure to prescribe a uniform threshold of shareholding triggering 

the mandatory bid [limits] its harmonising effect’.540  By leaving it open to 

Member States to set their own threshold that triggers a mandatory bid, the 

Directive fails to harmonise the mandatory rule. 

Secondly, by allowing Member States to opt in and out of the core 

provisions, Articles 9 and 11, the Directive fails to achieve a ‘harmonising of 

the regime of takeover defences’.541  Optionalisation of Article 9 is difficult to 

reconcile with the acknowledged necessity to prevent patterns of corporate 

restructuring within the EU from being distorted by arbitrary differences in 

                                                                                                                            
538 R Cranston, ‘The Rise and Rise of the Hostile Takeover’ in Hopt and Wymeersch (eds), 

European Takeovers (Butterworths, London 1992) 77, 92. 

539 Niamh Moloney, ‘Financial Market Regulation in the Post-Financial Services Action Plan 
era’ (2006) 55 ICLQ 982, 983. 

540 Vanessa Edwards, ‘The Directive on Takeover Bids – Not Worth the Paper It’s Written 
On?’ (2004) 1 ECFLR 416, 439. 

541 Matteo Gatti, ‘Optionality Arrangements and Reciprocity in the European Takeover 
Directive’ (2005) 6 EBOLR 553, 579. 
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governance and management cultures.542  The price paid as a result of this 

political compromise is likely to be the lack of an EU-wide harmonisation of 

rules relating to takeover defences.543  The diverse approaches taken by 

Member States on the optional provisions, leaves the playing field unlevelled. 

For example, with the UK opting in to Article 9 and not applying a 

reciprocity rule, and The Netherlands taking an opposite approach, the playing 

field between the two states remain unlevelled – a Netherlands bidder is 

facilitated in launching a hostile takeover in the UK, whilst a UK bidder is 

hindered in successfully launching a takeover bid in The Netherlands.  In this 

thesis, it has been argued that Bolkestein’s statement that ‘without Articles 9 

and 11, [the Directive is] not worth the paper [it’s] written on,’544 may live to 

be repeated. 

 

The future of the Directive and EC Treaty obligations 

The future of the Directive may well depend on whether applying Article 12 in 

implementing the Directive would create a restriction to free movement of 

capital contrary to Article 56 of the EC Treaty.  Broadly, the Directive seeks to 

regulate an important element of the functioning of capital markets: the public 

bid for all the shares of a company.545  One of the difficulties in regulating 

capital is the link between capital and taxation, which is another means by 

which the Member States can regulate their national economy – every country 

remains cautious about giving up sovereignty in this context.546  This probably 

                                                
542 Blanaid Clarke, ‘Articles 9 and 11 of the Takeover Directive (2004/25) and the market for 

corporate control’ (2006) JBL 355, 374. 

543 Scott V Simpson, ‘EU Directive fails to harmonise takeovers’ (2005) A Special IFLR 
Supplement 15 <http://www.iflr.com> accessed 03 July 2007. 

544 Commission Memo 113, Brussels, 21 May 2003 – said by Commissioner Frits Bolkestein. 

545 Jaap Winter, ‘EU Company Law at the cross-roads’ in Guido Ferrarini (ed) Reforming 

company and takeover law in Europe (OUP, Oxford 2004) 12. 

546 Mads Andenas and Others, ‘Free movement of capital and national company law’ (2005) 
EBLR 757, 758. 
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explains why a Directive that was meant to free up capital movement through 

takeovers was reduced to a compromise. 

The pessimistic view is that the Directive is ‘not worth the paper it’s written 

on’.547 This is because the Directive watered down its very core provisions by 

making them optional.  Most Member States have taken advantage of the 

options and implemented the Directive in a protectionist way.  It would seem, 

on the face of it, that the Directive has been ‘fatally wounded’ and could be 

seen as having failed to achieve its intended objectives.  This is the view one 

would have if one only looks at the Directive in isolation from other provisios 

of Community law.  When the seemingly failed Directive is put through the 

‘magnifying glasses’ of the EC Treaty and ECJ jurisprudence, there emerges 

some hope for a ‘revived’ Directive.  This ‘resuscitation’ of the Directive lies 

in the fundamental freedoms guaranteed in the EC Treaty.  Regardless of what 

the Directive permits under its optional provisions, Member States must 

conform to the EC Treaty in implementing the Directive.  If opting out of any 

of the Directive’s provisions restricts free movement of capital, then opting out 

is not an option open to a Member State seeking to remain in conformity with 

its EC Treaty obligations. 

Where Member States have opted out of core provisions like Article 9 of the 

Directive, such an approach would create barriers to takeovers.  Any barrier to 

takeovers is a restriction on free movement of capital and contrary to Article 

56 EC Treaty.  If the matter is referred to the ECJ, the court is likely to find the 

Member State in breach of its Treaty obligations, depending on the effect the 

application of Article 12 of the Directive has on free movement of capital.  It 

may well be the case that the court’s finding of whether there is a breach of 

Treaty obligations in applying Article 12 of the Directive turns not on purely 

legal considerations, but on a broader view of what the orderly development of 

the Community requires.  However, it is difficult to envisage the court taking a 

                                                
547 Comment made by Frits Bolkestein, Internal Market Commissioner, reported in Bulletin 

Quoidien Europe, 26 November 2003; Vanessa Edwards, ‘The Directive on Takeover Bids 
– Not Worth the Paper It’s Written On?’ (2004) ECFLR 416. 
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‘soft’ legal approach in the light of its ‘strict’ legal approach in the golden 

share cases. 

However, taking a legalistic approach to finding Member States in breach of 

Article 56 EC Treaty for opting out of core provisions of the Directive risks a 

further slowing down of harmonisation of capital markets regulation.  This is 

because such an approach, though legitimate, is likely to be seen as coercive 

and as removing Article 12 of the Directive through the ‘back door’, and is 

likely to raise resentment in Member States.  It is here suggested that the 

solution to the foregoing is for the Commission to adopt an intentional partial 

approach to the procedure in Article 226 EC Treaty, and to seek a revision of 

the Directive under Article 20 of the Directive. 

Where a Member State implements the Directive in a manner contrary to 

free movement of capital, for the avoidance of defeating efforts of 

harmonisation, the Commission could elect to partially invoke Article 226 EC 

Treaty.  The Commission could give its reasoned opinion, and, if the Member 

State fails to comply, the Commission could intentionally apply its discretion 

not to pursue the matter any further.548 

The Commission is entitled to apply its discretion not to bring the matter to 

the court, where ‘there is a major political crisis which could be aggravated if 

proceedings are commenced’ or where ‘there is a possibility that the 

Community provision in issue might be altered in the near future’.549  With the 

political will to eliminate takeover obstacles seemingly dim, a partial Article 

226 EC Treaty approach would be sensible, or, as revision of the Directive is 

                                                
548 Article 226: the Commission ‘shall’ deliver a reasoned opinion and ‘may’ bring the matter 

before the Court of Justice – the latter suggests discretion in having the matter litigated. 

549 Case 7/71 Commission v France [1971] ECR 1003 (Advocate-General Roemer). 
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enshrined in the Directive,550 rather wait for a revision in 2011.  Nonetheless, if 

the matter were brought to the ECJ, in the light of the golden share cases, the 

court is likely to find a breach of Article 56 EC Treaty where a Member State 

has taken full advantage of Article 12 of the Directive. 

                                                
550 Article 20 of the Directive. 
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